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Emergency Removal/
Admin Leave

Immediate emergency removal Employee administrative
(34 CFR. 106.44(c)) leave
* Based on an individualized safety and (34 CFR 106.44(d))

risk analysis * Not prohibited

* Consider state law, board
policy, handbooks, and
bargaining agreements

* Necessary to protect a student or
other individual from immediate
threat to physical health or safety

* Notice, opportunity to challenge
provided “immediately” provided the
removal

* Consider other laws, e.g, SB100,
“change in placement” under IDEA

Title IX Training for K-12 Administrators
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August 10, 2020

What about
Protective Orders?

92

Informal Resolution (Voluntary)

.
Informal Resolution
INFORMAL RESOLUTION IS NOT PERMITTED INFORMAL RESOLUTION MAY MOVE FORWARD
UNDER THE FOLLOWING CONDITIONS: UNDER THE FOLLOWING CONDITIONS:

= Cannot or - Any time prior to reaching a determination,
any right on waiver of right to investigation either party may request informal resolution
and of formal ints under - Y, written consent from both

grievance procedure parties
= Cannot require use of informal resolution = Any party has a right to withdraw prior to
process agreement
= Cannot offer informal resolution process until
formal complaint is filed
- Not available to resolve allegations that
employee sexually harassed a student

“RANCZEK
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WY

» We do not recommend using
the Title IX Coordinator or
investigator(s) or

decisionmakers (complaint
and appeal)

Informal Resolution
Facilitators

94

To both parties
In writing
Allegations

Requirements of informal
resolution process (including
circumstances under which the
party cannot resume a formal
complaint arising from the
allegations)

Written Notice: .
Required participating (e.g., records)

Resulting consequences of

95
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*Requires a number of

New: specific steps for
investigating
Investigation Formal ) * Major shift from previous,
Com pla Int more deferential stance

toward specific policies
and practices for
complaint resolution

Response

34 CFR. 106.45(b)

97

ANATOMY OF AN INVESTIGATION »  Written notice to known parties “upon

receipt of written complaint”
+ In sufficient time to allow respondent

Written notice to the parties to prepare a response before any
| More
* Must include: StepS:
7 » Notice of grievance process, including .
’7 any informal resolution process ertten
» Notice of allegations, in sufficient N Otice
. . . detail to allow respondent to prepare a
Required elements of an investigation response (names gf known paprtieF;,
conduct alleged, date and location of
conduct, if known)

99 100

——
= Informal resolution notice

* Must include:
» Statement that respondent presumed
not responsible and that responsibility
determined at conclusion of grievance

- Notice at start of
investigation

_ process L - Dismissal notice

> Notice of parties’ rights to have an More . .
attorney or non-attorney advisor and * Interview notices
to inspect and review evidence StepS: - Report

» Notice of any provision in the code of
conduct that prohibits knowingly

Written

making false statements or providing N Otice Written Notice: cross and why

- Notice why proposed
questions not asked on

false evidence during the grievance
process
* Must be supplemented if new
allegations opened for investigation

101 102

Required = Written determination and|
notice of appeal rights
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L
= Document information to
complainant at initial
meeting, including
supportive measures
requested/provided

» Document that review of
evidence provided to both
parties

= Document opportunity to
ask questions, answers,
follow-up questions, etc.

Written Notice:
Recommended

o

Who should
investigate?

* Can be the Title IX
Coordinator

* But should it?

103

104

Who should investigate?

Trained
*Unbiased

*No actual or perceived conflict of interest
» Consider “institutional interests”

*No prejudgment of the facts

“RANCZEK

Who should investigate?

* Consider the perception of bias
» Your friendship or other relationship with the
accused or their family
»Your personal characcteristics
»Your personal conflicts (even if just perceived)
» Personality conflicts

“RANCZEK
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* Burden of proof on school
Certain treatment records cannot be obtained
without voluntary, written consent
No restriction of rights of parties to discuss
N allegations or gather or present evidence
SN ! Same opportunities for others present during
Inve ' interviews or related proceedings (e.g., attorney or
non-attorney advisor)
» C.F.R. Written notice to parties of date, time, participants,
106 b) (5) purpose, and location of each investigative
¥ interview with sufficient time to prepare
All evidence provided to parties and their advisors
with 10 days to respond before report
+ Written investigative report “fairly summarizes the
relevant evidegce” provided to parties and advisess—
—atleast 10 days before heasag orother.. ~——==

determination of responsibility

108
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Investigation Best Practices

* Investigation plan

» Follow steps in policies closely

» Coordinate with law enforcement as required by policy
and District practice

* Remember that both complainants and respondents may
be experiencing trauma and other strong emotions

» Consult with Title IX Coordinator and/or counsel as
needed

“RANCZEK

Interviewing Best Practices

» Explain your role as a neutral

* Open-ended questions followed by more
tailored follow up

+ Allow ample time, don't interrupt or rush
* Ask “Is there anything else?”
» Ask for other witnesses, evidence, incidents

“RANCZEK
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Notice to Parties in Interviews

* What to expect about future contact (timing,
updates, encourage follow-up to you)

» Written copy of policies/procedures

+ Notify about protections from retaliation —
provide specific examples

* No “Gag"” order but can warn of retaliation risks

“RANCZEK

First Amendment Rights

“RANCZEK

111 112

Investigation Plans Aren’t Static

Reassess plan for

investigation -

frequently CALM

REASSESS ST I
THE SITUATION Gathering Other Evidence

“RANCZEK i-A il rr\
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Warning! Medical Records

*Notice of allegations should not divulge
either party's medical information

* Prohibited from accessing or using
medical, psychological, or similar records
in grievance process without a party’s (or
parent’s) voluntary, written consent

“RANCZEK

Opportunity to Review Evidence

» Before the investigatory report is completed,
evidence relating to the allegations must be sent to
each party and advisor and should include all
evidence (including that which the school does not
intend to rely upon and exculpatory and inculpatory
evidence

» Parties have 10 days to provide a written response
“RANCZEK

115
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Applicable policies and
procedures

vestgation
Unbiased summary of evidence
Report

Investigation Report Writing

* Fairly summarizes the relevant evidence

* Provide the report to the parties and
their advisors, if any, for their review and
written response, at least 10 days before
a hearing or other determination of

Should responsibility
Include
117 118
Decision
Decisionmaker(s) "Gt b e T X
(Complaint) investigator(s)
119 120
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« Live hearing with live cross by Relevance
Earty advisors required for
Determinations p'e%*r“fi;tee‘é' AL LEL T RIS *Rape shield laws — for CP only

o ,Of « Each party allowed to submit > Unless
Responsibility written, relevant questions to be 1. Used to prove someone other than respondent
34 CFR asked of another party or witness committed the conduct or
RPN to the decisionmaker, who will 2. Specific incidents related to the RP to show
106.45(b)(6) provide each party with the consent

answers and the opportunity for

follow-up questions * Treatment records

*Legally privileged information

“RANCZEK

121 122

Rulings on Relevance in Written “Cross”

*Provide reasoning for irrelevance

* Admit and consider all relevant evidence
*Questions must be appropriate
*ldentify exceptions

The Decision

“RANCZEK
Standard of
: Proof
M Cite Cite potential policy violations
Written -
N "
Determination o v
UG ETGPEN Fairly summarize all relevant evidence
Preponderance
of the Evidence
(GG Provide statement of result, with rationale, for each allegation
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Remedies

+ Can be punitive/disciplinary
* Can be supportive measures or similar actions as well
+ Can address individuals or larger community

Appeal

127

128

Appeal Process

+ Available to both parties

+ Three bases for appeal:

* Procedural issue affecting the outcome;

* New evidence that wasn't reasonably available at the time
the determination regarding responsibility or dismissal
was made that could affect the outcome; or

+ TIXC, investigator, or decision-maker had conflict of
interest or bias for or against complainants or respondents
generally or the individual complainant or respondent that
affected the outcome of the matter.

“RANCZEK

Appeal Process

* Notify party of appeal in writing

» Apply procedures equally for both parties
* Opportunity to submit written statement
Issue written decision to both parties

“RANCZEK

129 130
Bias, Conflicts of Interest,
and Other Fairness
Concerns
. Cannot be the Title IX
Decisionmaker(s) Coordinator or the
(Appeal) investigator(s) or the
decisionmaker (complaint)

131 132
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What is the first word you think of when you think of

The Title IX Coordinator, investigator, decision-
maker, or informal resolution facilitator must
not have a conflict of interest or bias for or
against Complainants or Respondents
generally or for or against any individual
Complainant or Respondent. And that they not
prejudge any matter before them.

“RANCZEK

133 134

What is the first word you think of when you think of " What s the first word you think of when you think of
"conflict of interest"? "prejudgment"?

135 136

5 Min Guided

Breakout

What steps can you take to avoid: Record keeplng
Prejudgment
Conflict of Interest
Bias

137 138
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Must maintain the following for 7 years:
 Sexual harassment investigation documents, including:
+ Determination regarding responsibility
+ Recordings or transcripts of live hearing
«+ Disciplinary sanctions imposed on Respondent
+ Remedies provided to Complainant
* Appeal and result
* Informal resolution and result
« Actions taken in response to a report of sexual harassment
« Actions taken in response to a formal complaint of sexual harassment

“RANCZEK

Recordkeeping

“RANCZEK

Recordkeeping

Responses to formal and informal complaints and actions taken in response
should include:
The basis for the school's conclusion that its response was not deliberately

Documentation that it has taken measures designed to restore or preserve
equal access to the school's education program or activity

Supportive measures or if no supportive measures are provided, document
the reasons why such a response was not clearly unreasonable in light

of the known circumstances

139
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© Franczek P.C. 2020. These materials are not legal advice. These materials are subject to a
LIMITED LICENSE AND COPYRIGHT. These materials are proprietary and are owned and
copyrighted by Franczek P.C. As training materials used to train Title IX personnel, these
materials must be posted publicly by any organization or entity that purchased training for its
Title 1X personnel using these materials on that organization or entity’s website or, if it has no
website, must be made available by any such organization or entity for inspection and review at
its offices. Accordingly, Franczek P.C. has granted a LIMITED LICENSE to the organization or
entity that lawfully purchased training using these materials (the “LICENSEE”) to post these
materials on its website or otherwise make them available as required by 34 C.F.R.
106.45(B)(10). The LICENSEE and any party who in any way receives and/or uses these
materials agree to accept all terms and conditions and to abide by all provisions of this LIMITED
LICENSE. Only the LICENSEE may post these materials on its website, and the materials may
be posted only for purposes of review/inspection by the public; they may not be displayed,
posted, shared, published, or used for any other purpose. Franczek P.C. does not authorize any
other public display, sharing, posting, or publication of these materials by the LICENSEE or any
other party and does not authorize any use whatsoever by any party other than the LICENSEE.
No party, including the LICENSEE, is authorized to copy, adapt, or otherwise use these
materials without explicit written permission from Franczek P.C. No party, including the
LICENSEE, is authorized to remove this LIMITED LICENSE AND COPYRIGHT language
from any version of these materials or any copy thereof. Should any party, including the
LICENSEE, display, post, share, publish, or otherwise use these materials in any manner other
than that authorized by this LIMITED LICENSE, Franczek P.C. will exercise all available legal
rights and seek all available legal remedies including, but not limited to, directing the party to
immediately remove any improperly posted content, cease and desist any unauthorized use, and
compensate Franczek P.C. for any unauthorized use to the extent authorized by copyright and
other law. These materials may not be used by any party, including the LICENSEE, for any
commercial purpose unless expressly authorized in writing by Franczek P.C. No other rights are
provided, and all other rights are reserved.
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