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ÅPrevent or stop sexual harassment
ÅProvide equitable process for handling reports/complaints
ÅImplement supportive measures to individuals 
ÅDocument efforts to ensure compliance, have record for 

future action, identify patterns
ÅAvoid finding of deliberate indifference
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Å A recipient with actual knowledge of sexual harassment in an 
education program or activity of the recipient against a person 
in the U.S. must respond promptly in a manner that is not 
deliberately indifferent.

Å A recipient is deliberately indifferent only ifits response to 
sexual harassment is clearly unreasonable in light of known 
circumstances.

34 CFR 106.44(a).
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A recipient is liable for its own actions in response to 
known harassment.

Davis v. Monroe County Bd. of Educ., 
526 U.S. 629 (1999).
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Liability under Title IX does not extend to school officials, 
teachers, and other individuals.

Plummer v. Univ. of Houston, 
860 F.3d 767 (5th Cir. 2017). 
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Remember that Title IX is not the exclusive mechanism 
for addressing gender discrimination in schools.

Fitzgerald v. Barnstable Sch. Comm., 555 
U.S. 246 (2009).

For example: 14th Amendment ςsubstantive due process
Right to bodily integrity
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ÁInitial intake report

ÁResponse to sexual harassment 
report ςsupportive measures

ÁFormal complaint

ÁNotice to parties

ÁEmergency removal

ÁAdministrative leave

ÁInformal resolution

ÁNotice to parties of interviews

ÁEvidence submitted to parties

www.edlaw.com

ÁInvestigative report
ÁNotice of opportunity to submit 

questions

ÁQuestions and submitted answers

ÁDetermination of responsibility 

ÁDocumentation of remedies and 
sanctions

ÁAppeal documentation

ÁDecision of appeal

Hypothetical:
Lashonda, 5th grade cisgender female

Allegations

Å aŀƭŜ ŎƭŀǎǎƳŀǘŜ ǊŜǇŜŀǘŜŘƭȅ ƎǊƻǇŜŘ ŀƴŘ ǘƻǳŎƘŜŘ ƻƴ [ŀǎƘƻƴŘŀΩǎ 
breast and in her genital area 

Å Made vulgar statements:  I want to get in bed with you.  I want 
to feel your boobs.  

Å Placed a door stop in his pants and proceeded to act in a 
sexually suggestive manner toward Lashonda in PE class.

Å Rubbed his body against her in the hallway
Å On campus and the school bus
Å Repeatedly over a 5-month period

www.edlaw.com

Å Parent says already reported to campus 
administration and nothing done.

Å Calls Director of Student Services office.
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Record of Reports
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Record of Reports
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Intake
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Intake
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Intake
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Intake
ÅDescription of prohibited conduct

ÅAny witnesses

ÅPreviously discussed with witnesses

ÅIdentify any administrators or district 
employees reported to

ÅSignature and date of person taking 
initial report
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Child Abuse Report?

If the incident could be child abuse, the 
employee(s) receiving the report must report 
to CPS or law enforcement within 48 hours.

www.edlaw.com

Promptly Contact Complainant

The Title IX Coordinator must promptly contact the 
complainant to discuss the availability of supportive 
ƳŜŀǎǳǊŜǎΧŎƻƴǎƛŘŜǊ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΩǎ ǿƛǎƘŜǎ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ 
supportive measures, inform the complainant of the 
availability of supportive measures with or without the filing of 
a formal complaint, and explain to the complainant the 
process for filing a formal complaint.

34 CFR §106.44(a).
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If Complainant wants to file 
ŦƻǊƳŀƭ ŎƻƳǇƭŀƛƴǘΧ

www.edlaw.com

If Complainant does not want to file 
ŦƻǊƳŀƭ ŎƻƳǇƭŀƛƴǘΧ



10

www.edlaw.com

www.edlaw.com

If the district does not provide the 
supportive measures, the Title IX 
Coordinator must document why not.
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Nothing in the Title IX grievance process precludes a recipient from removing 
ŀ ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ǘƘŜ ǊŜŎƛǇƛŜƴǘΩǎ ŜŘǳŎŀǘƛƻƴ ǇǊƻƎǊŀƳ ƻǊ ŀŎǘƛǾƛǘȅ on an 
emergency basis, provided that the recipient undertakes an individualized 
safety and risk analysis, determines that an immediate threat to the physical 
health or safetyof any student or other individual arising from the allegations 
of sexual harassment justifies removal, and provides the respondent with 
notice and an opportunity to challenge the decision immediately following the 
removal.  This provision may not be construed to modify any rights under the 
Individuals with Disabilities Education Act, Section 504 of the Rehabilitation 
Act of 1973, or the  Americans with Disabilities Act.

34 CFR 106.44(c).

ÅOSS

ÅDAEP

ÅExpulsion

ÅChange of class/schedule*

ÅChange of campus*
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See p.  770-777 - Commentary

ÅTeams
ÅClubs
ÅOrganizations
ÅStudent activities 

(STUCO)

ϝ/ƻǳƭŘ ōŜ ŀ ǎǳǇǇƻǊǘƛǾŜ ƳŜŀǎǳǊŜ ƛŦ ŘƻŜǎƴΩǘ ǳƴǊŜŀǎƻƴŀōƭȅ ōǳǊŘŜƴ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘΦ
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34 CFR §106.45(b)(5).
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34 CFR §106.45(b)(5).

www.edlaw.com

ÅNotes = evidence
ÅEvidence must be provided to both parties prior to 

completion of investigative report.
ÅParties must have 10 days to submit a written 

response to the evidence before completion of the IR.
ÅParties must have an opportunity to review the IR and 

respond another 10 days before a determination of 
responsibility is made.

34 CFR §106.45(b)(5).
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Letter to Parent of Complainant

Letter to Parent of Respondent

www.edlaw.com
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The 2020 Title IX grievance process does 
not prohibit the investigator from making 
recommendations, but the decision 
maker must make an independent 
decision based on an objective review of 
the evidence.
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The new Title IX grievance process does 
not prohibit the investigator from making 
recommendations, but the decision 
maker must make an independent 
decision based on an objective review of 
the evidence.
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Å Nature of allegations
Å Procedural steps
Å Findings of fact
Å Determinations based on preponderance of 

evidence/beyond reasonable doubt
Å Remedies provided
Å Supportive measures to complainant
Å Supportive measures/sanctions to respondent

Å Appeal information

www.edlaw.com

Whether gender-oriented conduct rises to the level of actionable 
ӝ@9J9KKE=FLӞ MF<=J 2ALD= '6 <=H=F<K GF 9 ;GFKL=DD9LAGF G>
surrounding circumstances, expectations, and relationships, 
including, but not limited to, the ages of the harasser and the victim 
and the number of individuals involved, and courts must bear in 
mind that children may regularly interact in a manner that would be 
unacceptable among adults; damages are not available for simple 
acts of teasing and name-calling, even where these comments target 
differences in gender, and the behavior must be serious enough to 
have the systemic effect of denying the victim equal access to an 
educational program or activity.

Davis v. Monroe County Bd. of Educ., 
526 U.S. 629, 651 (1999).
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ÅAppeal form
ÅLetter ςNotice to Other Party
ÅDecision on Appeal

www.edlaw.com

Thirty-two (32) times in the commentary to the 
new Title IX regulations, OCR promises to not 
second guess the substantive decisions of 
recipients, so long as procedures are followed.
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ÅRemember the purposes for documenting.

ÅConsider the ultimate audience.

ÅAs educational experts, an administrator must ensure that errors 
in writing do not undermine his/her credibility.

ÅDate and sign final reports.

ÅMake sure Title IX Coordinator gets a copy of all related 
documents and evidence.

TYPES OF INVESTIGATIVE 
REPORTS

1. Sexual harassment (2020 content requirements)
2. Other types of sex discrimination
3. Athletics

www.edlaw.com
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The 2020 regulations 
pertaining to sexual 
harassment ;GEHD9AFLKӔ

seek to create a separation between 
the investigation and decision-making 
of formal complaints (sexual 
harassment).

www.edlaw.com

o The Title IX Coordinator can also be the 
investigator and the informal resolution facilitator.

o The Title IX Coordinator cannot also serve as the 
decision-maker on a formal complaint or on 
appeal.

o All roles can be outsourced, except the Title IX 
Coordinator (e.g., investigator, decision-maker, 
informal resolution facilitator, appellate decision 
maker).

www.edlaw.com
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Remember that anyone serving as a Title 
IX Coordinator, investigator, decision -
maker, or any person designated to 
facilitate an information resolution 
process must not have a conflict of 
interest or bias for or against 
complainants or respondents generally or 
an individual complainant or respondent.  

SCENARIO:  

YŜŜƭŜȅ ŀƴŘ WŀƳƛŜ ǳǎŜŘ ǘƻ ŘŀǘŜΦ  WŀƳƛŜ Ƙŀǎ άƴǳŘŜǎέ ƻŦ YŜŜƭŜȅΦ !ŦǘŜǊ 
they break up, Jamie sends the pics to other students who show them 
ŀǊƻǳƴŘ ǎŎƘƻƻƭΦ YŜŜƭŜȅΩǎ ƴŜǿ ōƻȅŦǊƛŜƴŘΣ wƻȅΣ ŦƛƴŘǎ ƻǳǘ ŀōƻǳǘ ǘƘƛǎ ŀƴŘ 
άŀǾŜƴƎŜǎέ YŜŜƭŜȅΩǎ ƘƻƴƻǊ ōȅ ǇǳƴŎƘƛƴƎ WŀƳƛŜ ƛƴ ǘƘŜ ƴƻǎŜ ŀǘ ǎŎƘƻƻƭΦ  

Å Both Jamie and Roy play on the soccer team.

ÅYŜŜƭŜȅΩǎ ǇŀǊŜƴǘǎ ŘŜŎƛŘŜ ǘƻ ŦƛƭŜ ŀ CƻǊƳŀƭ /ƻƳǇƭŀƛƴǘ ŀƎŀƛƴǎǘ WŀƳƛŜΦ

www.edlaw.com
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INVESTIGATIVE REPORT
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ÅPrepare an investigative report that 

summarizes relevant evidence. 

ÅThe report may include proposed findings of 

fact.

INVESTIGATIVE REPORT
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Prior to completion of the investigative report, the investigator 
must send an electronic or hard copy of the relevant evidence
gathered to the parties andǘƘŜ ǇŀǊǘƛŜǎΩ ŀŘǾƛǎƻǊǎΣ ƛŦ ŀƴȅΦ ¢ƘŜ ǇŀǊǘƛŜǎ 
must be provided at least 10 calendar daysto submit a written 
response that the investigator must consider before completing the 
investigative report.  The evidence may be provided using a 
platform that prevents downloading and copying to protect the 
confidentiality of information about students or victims of sexual 
offenses.
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT

www.edlaw.comwww.edlaw.com



28

INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT

www.edlaw.comwww.edlaw.com



30

INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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INVESTIGATIVE REPORT
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DETERMINATION OF 
RESPONSIBILITY
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1. Identification of the allegationsthat constitute sexual harassment;

2. Description of the procedural stepstaken since the receipt of the Formal 

Complaint through the Decision, including notifications, interviews with the 

parties and witnesses, site visits, methods used to gather other evidence;

3. Findings of Fact

4. ConclusionsǊŜƎŀǊŘƛƴƎ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ 5ƛǎǘǊƛŎǘΩǎ /ƻŘŜ ƻŦ /ƻƴŘǳŎǘ ǘƻ ǘƘŜ 

facts; 
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DETERMINATION OF 
RESPONSIBILITY
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5. A statement of and the rationale for the results of each allegation, including 

a determination of responsibility;

6. Any disciplinary sanctions imposed on the Respondent;

7. A statement whether remedies to the Complainant have been designed to 

restoreor preserve equal access ǘƻ ǘƘŜ 5ƛǎǘǊƛŎǘΩǎ ŜŘǳŎŀǘƛƻƴ ǇǊƻƎǊŀƳ ƻǊ 

activity; and

8. Information about the ability of the parties to appealthe decision.

DETERMINATION OF 
RESPONSIBILITY

www.edlaw.comwww.edlaw.com

ÅNote the burden of proof standard (e.g., 
preponderance, clear and convincing)

ÅNote the evidence relied upon and not relied upon

ÅSummarize and assess credibility



41

DETERMINATION OF 
RESPONSIBILITY
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ÅDescribe how your finding meets the standard of 
proof (e.g., POE)

ÅIf more than one allegation, make a separate finding 
for each allegation.

DETERMINATION OF 
RESPONSIBILITY
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ÅDescribe how your finding meets the standard of proof 
(e.g., POE)
ÅIdentify any specific sanctions imposed and explain 

the basis for choosing those (e.g., precedent, history, 
cumulative violations, pattern of behavior, aggravating 
ƻǊ ƳƛǘƛƎŀǘƛƴƎ ŦŀŎǘƻǊǎΣ /ƻƳǇƭŀƛƴŀƴǘΩǎ ǊŜǉǳŜǎǘΣ ŜǘŎΦύ 
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DETERMINATION OF 
RESPONSIBILITY
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Å²ǊƛǘŜ ƛƴ ŀŎǘƛǾŜ ǾƻƛŎŜ όŜΦƎΦΣ L ŘŜǘŜǊƳƛƴŜŘ ǘƘŀǘΧύ ǊŀǘƘŜǊ 
ǘƘŀƴ ǇŀǎǎƛǾŜ ǾƻƛŎŜ όŜΦƎΦΣ Lǘ ǿŀǎ ŘŜǘŜǊƳƛƴŜŘ ǘƘŀǘΧύ
ÅWrite in the past tense
ÅIf there is more than one Respondent, write a separate 

decision for each Respondent.

DETERMINATION OF 
RESPONSIBILITY

www.edlaw.comwww.edlaw.com
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DETERMINATION OF 
RESPONSIBILITY
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DETERMINATION OF 
RESPONSIBILITY
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DETERMINATION OF 
RESPONSIBILITY
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DETERMINATION OF 
RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY

www.edlaw.comwww.edlaw.com

DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY

ÅComplainant has been consistent in her version of events.  

ÅRespondentôs version of events has evolved or differed slightly.  When 
interviewed Respondent denied having shown the photos or sent the 
photos to anyone.  However, in his post-evidence review statement, 
Respondent stated that he did not show the pictures to other students at 
school.  I infer from this subsequent statement that he did show the 
pictures to students away from school.  

ÅThe timing of this matter also corresponds to Complainantôs new 
relationship with another student on campus.  

ÅI have determined that Respondent showed the photographs in retaliation 
for Complainant entering a new relationship and that Respondent was 
jealous of Complainantôs new relationship. 

www.edlaw.comwww.edlaw.com
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DETERMINATION OF RESPONSIBILITY
ÅThis matter has had an effect at school by affecting Complainantôs ability 

and desire to participate in school programming, causing disruption by 
students gossiping about this matter as overhead by at least one teacher, 
and resulting in this investigation.  

ÅRespondentôs action of sharing nude photos of Complainant with other 
students in an attempt to embarrass her was unwelcome conduct that was 
so severe, pervasive, and objectively offensive that it effectively denied 
equal access to the Districtôs education programs or activities.  

ÅI also find that, because Complainant and Respondent had been in a past 
dating relationship, Respondentôs actions constitute emotional abuse to 
intimidate or control Complainant by subjecting her to ridicule and making 
her uncomfortable at RHS.

www.edlaw.comwww.edlaw.com

DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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DETERMINATION OF RESPONSIBILITY
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www.edlaw.com  |  (800) 488-9045

The information in this handout was prepared by Eichelbaum 
Wardell Hansen Powell & Muñoz, P.C. It is intended to be used for 
general information only and is not to be considered specific 
legal advice. If special legal advice is sought, consult an attorney.


