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from the award or making of this Agreement. For breach of the foregoing warranty, District shall have the
right to terminate the Agreement under the provisions of this Agreement. However, breach of the warranty
required in this provision constitutes fraud by operation of law; therefore, any Consultant found in breach
of such warranty, by a final judgment of a Court of Competent Jurisdiction, shall take no compensation
under this Agreement for any services rendered and such forfeiture shall not bar District from pursuit and
collection of any and all other damages, at law and in equity, to which it may be justly entitled. This
Agreement is entered into under competency requirements of the Texas Professional Services
Procurement Act governing District employment of engineering and other professionals. Accordingly,
Consultant further pledges and warrants its best and most competent professional efforts to secure to
District the benefits of the Agreement.

XiI. ASSIGNMENT OF RIGHTS OR DUTIES

12.1 By entering into this Agreement, District has approved the use of subcontractors, if any, identified
in Consultant's Proposal. No further approval shall be needed for Consultant to use such subcontractors
to the extent they are identified in Consultant’s Proposal.

12.2 Except as otherwise required herein, Consultant may not sell, assign, pledge, transfer, or convey
any interest in this Agreement nor delegate the performance of any duties hereunder, by transfer, by
subcontracting or any other means, without the prior written consent of District. Engineering services
required by law to be performed by a licensed engineer, or services which, by law, require the supervision
and approval of a licensed engineer, may only be subcontracted upon the prior writtenn approval of
District. Any other services to be performed under this Agreement may be subcontracted upon the written
approval of District’s representative. As a condition of consent, if same is given, Consultant shall remain
liable for completion of the services outlined in this Agreement in the event of default by the successor
consultant, assignee, transferee, or subcontractor. Any references in this Agreement to an assignee,
transferee, or subcontractor, indicate only such an entity as has been approved by District in accordance
with this Article.

12.3 Any attempt to assign, transfer, pledge. convey, or otherwise dispose of any part of, or all of its
right, title, interest or duties to or under this Agreement, without said written approval, shall be void, and
shall confer no rights upon any third person. Should Consultant assign, transfer, convey, or otherwise
dispose of any part of, or all of its right, title, or interest or duties to or under this Agreement, District may,
at its option, terminate this Agreement as provided herein, and all rights, titles and interest of Consultant
shall thereupon cease and terminate, notwithstanding any other remedy available to District under this
Agreement. The violation of this provision by Consultant shall in no event release Consultant from any
obligation under the terms of this Agreement, nor shall it relieve or release Consultant from the payment
of any damages to District, which District sustains as a result of such violation.

12.4 Consultant agrees to notify District’s representative of any changes in ownership interest greater
than thirty percent (30%) or control of its business entity not less than sixty (60) days in advance of the
effective date of such change. Notwithstanding any other remedies that are available to District under this
Agreement, any such change of ownership interest or control of its business entity may be grounds for
termination of this Agreement in accordance with Article VI, TERMINATION.

XIll. INDEPENDE

134 Consultant covenants and agrees that it is an independent contractor and not an officer, agent,
servant, or employee of District; that Consultant shall have exclusive control of and exclusive right to
control the details of the work performed hereunder and all persons performing same, and shall be
responsible for the acts and omissions of its officers, agents, employees, contractors, and subcontractors;
that the doctrine of respondent superior shall not apply as between District and Consultant, its officers,
agents, employees, contractors, and subcontractors, and nothing herein shall be construed as creating a
partnership or joint enterprise between District and Consultant.

XIV. NOTICES

14.1 Unless otherwise expressly provided elsewhere in this Agreement, any _e_lection, notice, or
communication required or permitted to be given under this Agreement shall be in writing and deemed to
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have been duly given if and when delivered personally (with receipt acknowledged), or on receipt after
mailing the same by certified mail, return receipt request with proper postage prepaid, or three (3) days
after mailing the same by first class U.S. mail, postage prepaid (in accordance with the “Mailbox Rule”), or
when sent by a national commercial courier service such as Federal Express or DHL Worldwide Express)
for expedited delivery to be confirmed in writing by such courier.

Ifi fod for Distel ; : :
Willis Independent School District UES

Attn: Dr. Kimberley James, 15811 Tuckerton Road
Superintendent of Schools HeiEaT, Togas 71005

612 N. Campbell St.
Willis, TX 77378

XV. WORK ON SCHOOL DISTRICT PREMISES

161 To the extent that the work contemplated by this Agreement may be performed in connection with
an educational facility which is currently occupied and in use, it is imperative that Consultant’s operations
and the performance of the work not interfere with, interrupt, disturb, or disrupt Districts normal
operations or facilities. Consultant agrees to and shall comply with all rules, regulations, and requirements
of District and the school campus on which the work is to be performed (or will be/may be performed).
Consultant shall take all steps necessary to protect and guard the safety of the employees, students, and
invitees of District. Consultant shall exercise the utmost skill and judgment to ensure that testing activities
will not interfere with the use, occupancy, and quiet enjoyment of facilities in use on the site. Consultant
recognizes that the ongoing District activities in proximity with its activities shall result in the need for
prompt and effective coordination of its services with those involved in the ongoing utilization of the
premises. Such coordination and adequate site access shall be the responsibility of Consultant. Consultant
understands and accepts the difficulties and the cost associated with working in an existing facility and the
potential delays and disruptions in its work. Consultant has considered such constraints in the negotiation
of this Agreement.

15.2 Consultant shall be responsible for the actions of Consultant’s agents, employees, and all sub-
consultants working under it. Consultant agrees that if the site of the Project is a public school campus, it
shall prohibit the possession or use of alcohol, controlled substances, tobacco, and any prohibited weapons
on the site and shall require adequate dress of Consultant:s forces consistent with the nature of the work
being performed. Sexual harassment of employees of Consultant or employees or students of District by
employees of Consultant is strictly forbidden. Any employee of Consultant who is found to have engaged in
such conduct shall be subject to appropriate disciplinary action by Consultant, including removal from the

job site.

15.3  Criminal History Records Checks

15.3.1 For purposes of this Section 15.3 (and all subsections), the Tollowing definitions shall be
applicable:

A "Continuing Duties" shall mean work duties that are performed pursuant to a contract
on a regular, repeated basis rather than infrequently or one-time only.
2 "Covered Employees”, shall mean, all employees of Consultant, as well as employees

of Consultant’s subcontractors, consultants, or independent contractors (of every tier), who will haye
Continuing Duties related to the services contracted for herein and the Opportunity For Direct Contact With

Students in connection with the subject employee’s Gontinuing Duties.

3 "Disqualifying Criminal History" means: a conviction within the last 30 years, related to
one or more of the following offenses, if at the time of the offense, the victim was under 18 years of age or
enrolled in a public school: (1) a felony offense under Texas Penal Code Title 5 Offenses Against
Persons (homicide; kidnapping, unlawful restraint, smuggling of persons, trafficking of persons, sexual
offenses; and assault offenses); (2) an offense for which a defendant is required to register as a sex
offender under Texas Code of Criminal Procedure Chapter 62; or (3) an equivalent offense under federal
law or the laws of another state. Consultant shall assume all expenses associated with obtaining criminal
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history record information, providing the certification, and performing Consuitant’s responsibilities as set
out herein.

4 "Opportunity for Direct Contact with Students" is contact that results from activities that
provide a substantial opportunity for verbal or physical interaction with students, and that is not
supervised by a certified educator or other professional school district employee. An employee is not
considered to have an Opportunity For Direct Contact With Students if: (1) the employee’s work does not
involve the construction alteration or repair of an Instructional Facility; (2) the employee’s work involves
construction of a new Instructional Facility and the person’s duties related to the contacted services will
be completed not later than the seventh day before the first date the facility will be used for instructional
purposes; or (3) if the employee’s work involves an existing Instructional Facility; and:

a.the project site area contains sanitary facilities and is separated from all areas used by
students, by a secure barrier fence that is not less than six feet in height; and

b.Consultant has adopted a written policy applicable to its employees, as well as
employees of its subcontractors (of any tier) and its independent contractors and
consultants, which prohibits these parties from interacting with students or entering areas
used by students, informs these parties of the policy, and enforces the policy on the Project
site and at any other areas where the work contemplated in this Agreement will be
conducted.

c. Consultant has sought and received written approval by District of the adopted policy
(including its enforcement provisions) and Consultant's means of informing the relevant
parties of the existence of the policy.

d.Consultant certifies that, if it has taken the above precautions or impased conditions to
ensure that Consultant's employees and employees of any of its subcontractors,
independent contractors, or consultants, will not become Covered Employees, then
Consultant will make reasonable efforts to ensure that these precautions or conditions
continue throughout the time the contracted services are provided.

5 "Instructional Facility" is defined as real property or improvements to real property, or a
necessary fixture of an improvement to real property that is used predominantly for teaching the curriculum
required under Texas Education Code § 28.002; Texas Education Code § 22.08341(a)(2): and Texas
Education Code § 46.01.

15.3.2  Unless otherwise exempt from providing such information by any provision in Texas
Education Code, Section 22.08341 (the “Statute”), Consultant agrees, that prior to commencement of
work under this Agreement, using the form promulgated by District or such other form approved by
District, Consultant will arrange with District to obtain any national criminal history record information
("CHRI") required pursuant to Texas Education Code, Section 22.08341 (the “Statute”) on all of
Consultant's employees, independent contractors, agents, or Subcontractors, Consultant's
Subcontractors of every tier (“Subcontractors”), Subcontractors’ employees, independent contractors,
agents, or sub-subcontractors, if any of these persons is a “Covered Employee” as defined by the Statute
(i.e., the person has or will have continuing duties related to the contracted for services, and said person
has or will have the opportunity for direct contact with students in connection with those continuing duties
and shall reimburse District for the costs and expenses associated with obtaining the criminal history
information). For purposes of this Section 15.3, a person does not have the opportunity for direct contact
with students if:

A the public work does not involve the construction, alteration, or repair of an
improvement to real property, or a necessary fixture of an improvement to real property that is used
predominantly for teaching the curriculum required by the Texas Education Code (“Instructional Facility”);

2 for a public work that involves construction of a new Instructional Facility, the person's
duties related to the contracted services will be completed not later than the seventh (7th) day before the
first date the facility will be used for instructional purposes; or

.3 for a public work that involves an existing Instructional Facility:

a. the public work area contains sanitary facilities and is separated from all areas used by
students by a secure barrier fence that is not less than six feet in height; and
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b. Consultant adopts a policy prohibiting employees, including subcontractor entity
employees, from interacting with students or entering areas used by students, informs
employees of the policy, and enforces the policy at the public work area.

§ 15.3.3 Any Covered Employee that has during the preceding thirty (30) years, been convicted
of one of the following offenses, if at the time of the offense the victim was under eighteen (18) or enrolled
in a public school: (a) a felony offense under Title 5, Texas Penal Code; (b) an offense for which a defendant
is required to register as a sex offender under Chapter 62, Texas Code of Criminal Procedure; or (c) an
equivalent offense to (a) or (b) under federal law or the laws of another state (“Disqualifying Criminal
History”) shall be disqualified and prohibited from performing any contract duties or services and neither
Consultant nor its Subcontractor may permit such person to provide services at an instructional facility. If
a Covered Employee is determined by District's review of the CHRI to have a Disqualifying Criminal
History, Contractor will exclude that person from assignment to the Project. Consultant understands that it
will not have access to the results of such criminal history records check, based on statewide regulations
beyond the control of District, and agrees to rely solely on the judgment of District as to whether the Covered
Employee must be excluded from the Project.

§ 15.3.4 Prior to commencement of its work on the Project, Consultant will provide written
certification to District that either: (1) Consultant and its Subcontractors of every tier, do not have any
Covered Employees, as defined; (2) are otherwise exempt from compliance with the Statute; or (3) has
complied with the statutory and contractual requirements stated in this Section of the Agreement as of
that date, and that it:

N has requested a Criminal History Records Check through District on all Covered
Employees, if any, of every tier, has provided the required information to District to do so and reimbursed
District for same;

2 has obtained written certification from its independent contractors, and Subconsultants (of
any tier) that they have provided the required information to Consultant, necessary to secure the
information from District and reimbursed Consultant for same; and

3 have excluded any Covered Employee reported by District to have a Disqualifying
Criminal History from assignment to the Project.

Further, Consultant agrees that if it receives information that a Covered Employee is arrested or
convicted for any of the Disqualifying Criminal History offenses, during the performance of the work,
Consultant will immediately remove the Covered Employee from District’s property or other location
where students are regularly present and notify District of said removal within three (3) days of doing so.
Consultant understands that any failure to comply with the requirements of this section may be grounds
for termination of this Agreement, in accordance with Article VI, Termination.

XVI. TESTING AND OBSERVATIONS

16.1 District understands that testing and observation are discrete sampling procedures and that such
procedures indicate conditions only at the depths, locations, and times the procedures were performed.
Consultant will provide test results and opinions pased on tests and field observations only for the work
tested. District understands that testing and observation are not continuous or exhaustive and are
conducted to reduce - not eliminate - project risk. District agrees to the level or amount of testing performed
and the associated risk. District is responsible (even if delegated to contractor) for notifying and
scheduling Consultant, so Consultant can perform these services. Consultant shall not be
responsible for the quality and completeness of the work performed by District's contractor or the
contractor's adherence to the project documents, and Consultant's performance or testing and
observation services shall not relieve contractor in any way from its responsibility for defects discovered in
its work or create a warranty or guarantee. Consultant will not supervise or direct the work performed by

contractor or its subcontractors and is not responsible for their means and methods.

Xvil. SUB-SURFACE EXPLORATIONS

17.1 Subsurface conditions throughout the site may vary from those depicted on logs of discrete
borings, test pits, or other exploratory services. District understands Consultant's layout of boring anld test
locations is approximate, and that Consultant may deviate a reasonable distance from those locations.
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Consultant will take reasonable precautions to reduce damage to the site when performing its testing and
services; however, District accepts that invasive services such as drilling or sampling may damage or
alter the site. Site restoration is not provided unless specifically included in in this Agreement as a service
to be provided.

XVIII. UTILITIES

18.1 Consultant shall utilize a utility locating service for public utilities. District shall provide the location
and/or arrange for the marking of private utiliies and subterranean structures. Consultant shall take
reasonable precautions to avoid damage or injury to subterranean structures or utilities. Consultant shall
not be responsible for damage to subterranean structures or utilities that are not called to Consultant's
attention, which are not correctly marked (including by a utility locate service), or which are incorrectly
shown on the plans furnished to Consultant.

XIX. CONTRACT CONSTRUCTION

19.1 All Parties have participated fully in the review and revision of this Agreement. Any rule of
construction to the effect that ambiguities are to be resolved against the drafting party shall not apply to
the interpretation of this Agreement.

XX. FAMILIARITY WITH LAW AND CONTRACT TERMS

20.1 Consultant represents that, prior to signing this Agreement; Consultant has become thoroughly
acquainted with all matters relating to the performance of this Agreement, all applicable laws, and all
terms and conditions of this Agreement.

XXI. APPLICABLE LAW AND VENUE

21.1 This Agreement shall be governed by and construed in accordance with the laws and court
decisions of the State of Texas.

21.2  The obligations of the Parties to this Agreement shall be performable in Montgomery County,
Texas, and if legal action, such as civil litigation, is necessary in connection therewith, exclusive venue
shall lie in the County where District’s administrative offices are located.

XXII. SEVERABLITY

22.1 In the event any one or more paragraphs or portions of this Agreement are held invalid or
unenforceable, such shall not affect, impair, or invalidate the remaining portions of this Agreement, but
such shall be confined to the specific section, sentences, clauses, or other portions of this Agreement
held invalid or unenforceable.

XXII. EORCE MAJEURE

23.1 In the event that performance by either Party of any of its obligations or undertakings hereunder
shall be interrupted or delayed by a Force Majeure Event, then such Party shall be excused from
performance for a period of time as is reasonably necessary after such occurrence to remedy the effects
thereof, and each Party shall bear the cost of any expense it may incur due to the occurrence. For
purposes of this agreement, a Force Majeure event is an event or circumstance which is beyond the
control and without the fault or negligence of the Party affected and which by the exercise of reasonable
diligence the Party affected was unable to prevent; provided that such event or circumstance is limited to
the following: (a) complete inaccessibility to the location at which services were to be performed; (b)
governmental act (including but not limited to state, federal, and /or local authority related to the COVID-

19 pandemic or other pandemic or epidemic); (c) earthquakes, flood, fire, tornado, fire or other physical
natural disaster; (d) act of authority whether lawful or unlawful, compliance with any law or governmental
order, rule, regulation or direction, curfew restriction, expropriation, compulsory acquisition, seizure of
works or requisition; (e) plague, epidemic, pandemic, outbreaks of infectious disease or any other public
health crisis, including quarantine or other employee restrictions, including but not limited to the COVID-

19 pandemic; (f) the event is made impracticable if act(s)/circumstance(s) cause performance to become
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substantially more difficult, complex or challenging, such as an excessive or unreasonable increase in
performance costs or if increased costs make performance commercially senseless. (“Force Majeure
Event’). The Party Affected by the Force Majeure Event shall provide notice of such Party’s failure or
delay in performance due to a Force Majeure Event to the unaffected Party promptly, but no later than
five (5) business days after the occurrence of a Force Majeure Event. Such notice shall describe the
Force Majeure Event and the actions taken to minimize the impact thereof.

XXIV. SUCCESSORS

241 This Agreement shall be binding upon and inure to the benefit of the Parties herelo and their
respective heirs, executors, administrators, successors, and, except as otherwise provided in this
Agreement, their assigns.

XXV. NON-WAIVER OF PERFORMANCE

25.1 A waiver by either Party of a breach of any of the terms, conditions, covenants, or guarantees of
this Agreement shall not be construed or held to be a waiver of any succeeding or preceding breach of
the same or any other term, condition, covenant, or guarantee herein contained. Further, any failure of
either Party to insist in any one or more cases upon the strict performance of any of the covenants of this
Agreement or to exercise any option herein contained, shall in no event be construed as a waiver or
relinquishment for the future of such covenant or option. In fact, no waiver, change, modification, or
discharge by either Party hereto of any provision of this Agreement shall be deemed to have been made
or shall be effective unless expressed in writing and signed by the Party to be charged.

25.2 No act or omission by a Party shall in any manner impair or prejudice any right, power, privilege,
or remedy available to that Party hereunder or by law or in equity, such rights, powers, privileges, or
remedies to be always specifically preserved hereby.

XXVI. NO THIRD PARTY BENFICIARIES AND IMMUNITY

26.1 For purposes of this Agreement, including its intended operation and effect, the Parties
specifically agree and contract that: (1) this Agreement only affects matters/disputes between the Parties
to this Agreement and is in no way intended by the Parties to benefit or otherwise affect any third person
or entity, notwithstanding the fact that such third person or entities may be in a contractual relationship
with District or Consultant or both, or that such third parties may benefit incidentally by this Agreement,
and (2) the terms of this Agreement are not intended to release, either by contract or operation of law,
any third person or entity from obligations owing by them to either District or Consultant. Nothing in this
Agreement shall be deemed to relinquish, waive, modify, or amend any immunity or legal defense available
at law or in equity. No provision of this Agreement is consent to suit.

XXVII. LEGAL AUTHORITY

271 The signer of this Agreement for District and Consultant each represents, warrants, assures, and
guarantees that she or he has full legal authority to execute this Agreement on behalf of District and
Consultant respectively and to bind District and Consultant to all terms, conditions, provisions, and

obligations herein contained.
XXVIIl. CERTIFICATIONS

28.1 Pursuant to Texas Government Code Chapter 2271, if the Agreement is valued at $100,000 or
more and if Consultant has at least ten (10) full-time employees, Consultant represents and warrants to
District that Consultant does not boycott Israel and will not boycott Israel during the term of this Agreement.
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28.2 Pursuant to Texas Government Code Chapter 2270, Consultant represents and warrants that it is
not a foreign terrorist organization as identified on the list prepared and maintained by the Texas
Comptroller of Public Accounts. If Consultant has misrepresented its inclusion on the Comptroller’s list
such omission or misrepresentation will void this Agreement.

28.3 By signing this Agreement, the undersigned certifies as follows: Under Section 231.006 of the
Texas Family Code, to the extent applicable to this Agreement, Consultant certifies that the individual or
business entity named in this Agreement is not ineligible to receive the specified payments and
acknowledges that this Agreement may be terminated and payment withheld if this certification is
inaccurate.

284  Pursuant to Texas Government Code Chapters 809, Consultant represents and warrants fo
District that Consultant does not boycott energy companies and will not boycott energy companies during
the term of the Agreement. This provision does not apply to sole proprietorships.

28.5. Pursuant to Texas Government Code Chapter 2274, if the Agreement is valued at $100,000 or
more and if Consultant has at least ten (10) full-time employees, then Consultant represents and warrants
to District that Consultant does not discriminate against firearm entities or firearm trade associations and
will not discriminate against firearm entities or firearm trade associations during the term of the Agreement.
This provision does not apply to sole proprietorships.

XXIX. ENTIRE AGREEMENT

29.1 This Agreement, together with its Attachments, if any, embodies the complete Agreement of the
Parties hereto, superseding all oral or written previous and contemporary agreements between the
Parties relating to matters herein, and, except as otherwise provided herein, cannot be modified without
written consent of the Parties.

29.2 It is understood and agreed by the Parties that changes in local, state or federal rules, regulations or
laws applicable hereto may occur during the term of this Agreement, and that any such changes shall be
automatically incorporated into this Agreement without written amendment hereto and shall become a
part hereof as of the effective date of the rule, regulation or law.

[signatures on following page]
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EXHIBIT A

Scope of Services
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Exhibit “A”

Scope of Work
This study wilf include the following evaluations:

+ Subsurface soil, rock and groundwater conditions on the site to depihs that would be
significantly affected by foundations.

s Engineering characterization of the subsurface materials encountered.

« Typical foundations suitable for support of the proposed project.

» Dala required for design of typical foundation systems for the project,

* Recommendations regarding earthwork, including grading and excavation, backfilling and
sompaction, the trealment of in-place soils for the support of foundations, pavement and
pussitle construction probiems reasonably to be expected.

We propose fo explore the subsurface soff and/or rock conditions at the site by drifling test borings.

itis estimated the necessary infarmation will be provided by drilling a lotal of 2 test borings at
locations and depths listed in Table A.

TABLE A

Summary of Drilling Locations and Depths
| oeation No. of Borin: Anficipated Depthis] |
e s gttt Potimae of Borings {ft)

‘ Building Addition 2 : 25

| _ Total _ 2 ) 50

At the completion of drilling operations, boreholes will be backfilied and plugged with soil cuttings,
and any pavement that is penetrated will be patched with similar material. Settlement of boreholes
may occur over time. UES shall not be responsible for any settlement of boreholes that may
accur after initial backfilling. The number and depth of the test borings required o obtain the
necessary field data may vary depending on the actual soil and/or rock conditions encountared.
If unusual subsurface conditions are encountered and alternate field work is indicated, we will
consult with the client prior fo initiating any additional services. Please note, regardiess of the
number of borings performed subsurface conditions between borings may vary.

The study will also include laboratory tests to evaluate the classification, gradation and certain
physical characteristics of the subsurface soils. The specific types and quantities of tests will be
determined based on soilirock conditions encountered in the borings. Our laboratories are fully
equipped with modern equipment for soif and rock testing and tests are performed by trained
qualified technicians in compliance with the applicable specifications. Field exploration programs
are conducted with drilling equipment operated by experienced and reliable drillers. All field and
laboratory staff are supervised by professional engineers.

Results of the field exploration and laboratory tests will be utilized in the engineering analysis and

the formulation of our recammendations. Results of our study, including the substantiating data
and our recommendations, will be presented in a wrilten report prepared by a Licensed

60D N\



The scope of work for this study does not include stability analysis for any slopes either to be
constructed or which may exist nalurally on the site. If the final grading plans indicate significant
slopes (over about 3 1t high} will exist, it is recommended the client have slope slability analysis
conducted. Further, the scope of work proposed herein does not include design parameters for
retaining walls nor does it Include global stability of the same. If a slope stabilily analysis and/or
a relaining wall analysis is desired, upon request, UES will provide a separate Proposal for such
analysis.



