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Disclaimers

‘We can’t help ourselves. We’re lawyers.

° We are not giving you legal advice

e Consult with your legal counsel regarding how best to address
a specific situation

* Feel free to ask questions
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Sex Discrimination and Harassment

Title VIl and Title IX

Title IX:

“No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any education program
or activity receiving Federal financial assistance...”

Sex Discrimination under Title IX
34 C.F.R. § 106.31(b)

* Treat one person differently from another in determining whether
such person satisfies any requirement or condition for the provision
of such aid, benefit, or service

* Provide different aid, benefits, or services, or provide aid, benefits,
or services in a different manner

e Deny any person such aid, benefit, or service

e Subject any person to separate or different rules of behavior,
sanctions, or other treatment
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Sexual Harassment Definitions under the
Title IX Regulations

When does a school have notice of a complaint?

Actual knowledge = notice of sexual harassment or allegations of
sexual harassment to a recipient’s:

e Title IX Coordinator, or

* Any official of the recipient who has authority to institute
corrective measures on behalf of the recipient, or

« To any employee of an elementary or secondary school

34 C.FR. 8 106.30(a)
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Hostile Environment — What does this look like?

Be aware of things that are not elements:

e “Happened more than once”**

o “Parties weren’t dating at the time”

e “Must involve two people of compatible sexual orientations”

e “Must occur on school property” ** (but remember state law
restrictions)

o “Must have bad intent”

12

TIX Regulations Apply to Employees

 Recipients that are subject to both Title VII (employment) and
Title IX (education programs and activities, including
employment) must comply with both

« “Deliberate indifference” standard applies
- Because Title IX recipients are “in the business of education”

- “Marketplace of ideas”

13
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Hypothetical #1 - continued

e Chuck asks Mary Sue out over the radio, and Mary Sue says no
again

e The transportation supervisor warns them both informally not
to discuss personal matters on the radio

16

Hypothetical #1 - continued

e Chuck corners Mary Sue in the break room before the morning
route to ask her why she won’t date him and won’t let her
leave until she says yes

* The transportation supervisor writes both of them up for
starting their routes late

17
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Mandatory Reporting

e Child Abuse
e Felonies

* |f a school employee
engages in sexual conduct
with a student, it must be
reported

- Even if the student is 18
e ODEW Conduct Reporting

20

Prohibition Against Retaliation
§ 106.71

* Retaliation prohibited, including intimidation, threatening, coercion, or
discrimination against any individual:

- For purpose of interfering with any right or privilege secured by Title IX

- Because an individual has made a report or complaint, testified,
assisted, or participated or refused to participate in any manner in an
investigation, proceeding, or hearing

- Includes charges for code of conduct violations that do not involve sex
discrimination/harassment but arise out of the same facts or
circumstances

21
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Employee Obligations

e Know who the District Title IX Coordinator is
* Recognize a potential Title IX violation

* Report any potential Title IX violation to the Title IX
Coordinator the same day you receive notice of it

* Review your district’s anti-discrimination and anti-harassment
policies as soon as they are updated

24

How does an employee make a report on their own
behalf?

* Promptly report incidents
of unlawful discrimination
and/or retaliation to your
District’s Title IX
Coordinator so that the
District may address the
conduct

e Remember — retaliation is
prohibited

25
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Key Takeaways for Administrators

e Everything listed in the previous slide for staff

e Follow notice and posting requirements for anti-discrimination,
Title IX policies, and training materials

28
Training Requirements for the Title IX Team
 The definition of sexual harassment as defined in 34 C.F.R. 8 106.30
e The scope of the district’s education program or activities
¢  How to conduct an investigation
e How to consistently apply definitions used by the district with respect to
consent (or the absence/negation of consent)
e The grievance process, including hearings, appeals, and informal
resolution processes, as applicable
e How to serve impartially and avoid prejudgment of facts at issue,
conflicts of interest, and bias
29
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What must notice include?
§106.8(a)

* Notice of the TIXC must include, for the employee or
employees designated as the Title IX Coordinator:

The name or title
Office address
Electronic mail address

Telephone number

32

Revise/Adopt TIX Grievance Procedures
§106.8(c)

* Implementation Date was August 14, 2020

* |dentify the TIX Team (investigators, decision-makers, appeal entities,
informal resolution facilitators)

e Ensure that the Code of Conduct and Handbooks are reconciled with the
new procedure

How will the District address conflicts arising between the grievance
procedure and established staff/student disciplinary frameworks?

Does the Code of Conduct require an update?

33
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“Actual Notice”
§ 106.30(a)

» TIX Coordinator responsible for receiving reports of conduct
that could constitute sex discrimination or harassment

o Also responsible for receiving formal complaints that are
sighed by complainant

e Actual notice imputed not just when TIX Coordinator is
notified, but also when someone with authority to correct the
harassment is notified, or when any elementary/secondary
school employee has knowledge

36

District’s Response to Sexual Harassment
§ 106.44(a) and (b)

* District must respond promptly in a manner that is not
deliberately indifferent

e District must treat complainants and respondents equitably by
offering supportive measures

* |n response to formal complaint, District must follow a
grievance process

37
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TIXC Makes Jurisdictional Determinations
§ 106.45(b)(3)

* Mandatory Dismissals
- Would not constitute sexual harassment even if proved
- Quid pro quo, hostile environment, Clery crimes

- Did not occur in the recipient’s education program or
activity

- Did not occur against a person in the United States

40
TIXC Makes Jurisdictional Determinations
§ 106.45(b)(3)
* Discretionary Dismissals
- Complainant notifies TIX Coordinator in writing they would
like to withdraw the formal complaint
- Respondent is no longer enrolled or employed by the
recipient
- Specific circumstances prevent the recipient from gathering
sufficient evidence
41
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Provides Notice of Allegations to Parties
§ 106.45(b)(2)

* Needs to be supplemented if new allegations are to be included

* Must include statement that respondent is presumed not
responsible for alleged conduct and that determination regarding
responsibility is made at the conclusion of the grievance process

* Must inform the parties that they may have advisor of their choice
who may be an attorney and who may inspect and review evidence

44

Implement Supportive Measures
§ 106.30(a)

e TIX Coordinator “is responsible for coordinating effective
implementation of supportive measures” to the parties

* Preamble: TIXC “must serve as the point of contact for the
affected student to ensure that the supportive measures are
effectively implemented so that the burden of navigating
paperwork or other administrative requirements does not fall
on the student receiving the supportive measures.”

45
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Supportive Measures — More Requirements and Some
Best Practices

* Must consider the complainant’s wishes

¢ The school should follow up with both parties regarding the efficacy
of the supportive measures

e Supportive measures may be appropriate to offer regardless of
whether the allegation has been substantiated or fully investigated
because it preserves access and deters harassment

* |f OCR doesn’t discuss supportive measures in non-TIX guidance,
should we provide them for non-TIX cases?

48

Supportive Measures — Confidentiality &
Recordkeeping

¢ Requirement to maintain as confidential any supportive measures
provided 8106.30

* Requirement to create and maintain records, for period of seven
years, regarding any actions taken in response to report or formal
complaint of sexual harassment includes supportive measures
§106.45(b)(10)(ii)

* |If recipient does not provide complainant with supportive
measures, it must document the reasons why this was not clearly
unreasonable in light of known circumstances

49
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