SECTION 004549 - ADDITIONAL REQUIRED FEDERAL LANGUAGE

Appendix Il to Part 200—Contract Provisions for Non-Federal Entity Contracts Under Federal
Awards

In addition to other provisions required by the Federal agency or non-Federal entity, all
contracts made by the non-Federal entity under the Federal award must contain provisions
covering the following, as applicable.

(@)

Contracts for more than the simplified acquisition threshold currently set at $250,000,
which is the inflation adjusted amount determined by the Civilian Agency Acquisition
Council and the Defense Acquisition Regulations Council (Councils) as authorized by 41
U.S.C. 1908, must address administrative, contractual, or legal remedies in instances
where contractors violate or breach contract terms, and provide for such sanctions and
penalties as appropriate. (See “Disputes” herein.)

All contracts in excess of $10,000 must address termination for cause and for convenience
by the non-Federal entity including the manner by which it will be affected and the basis
for settlement. (See “Termination” herein.)

Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all
contracts that meet the definition of “federally assisted construction contract” in 41 CFR
Part 60-1.3 must include the equal opportunity clause provided under 41 CFR 60-1.4(b), in
accordance with Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319,
12935, 3 CFR Part, 1964-1965 Comp., p. 339), as amended by Executive Order 11375,
“Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and
implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance
Programs, Equal Employment Opportunity, Department of Labor.”

Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal program
legislation, all prime construction contracts in excess of $2,000 awarded by non-Federal
entities must include a provision for compliance with the Davis-Bacon Act (40 U.S.C.
3141-3144, and 3146-3148) as supplemented by Department of Labor regulations (29
CFR Part 5, “Labor Standards Provisions Applicable to Contracts Covering Federally
Financed and Assisted Construction”). In accordance with the statute, contractors must be
required to pay wages to laborers and mechanics at a rate not less than the prevailing
wages specified in a wage determination made by the Secretary of Labor. In addition,
contractors must be required to pay wages not less than once a week. The non-Federal
entity must place a copy of the current prevailing wage determination issued by the
Department of Labor in each solicitation. The decision to award a contract or subcontract
must be conditioned upon the acceptance of the wage determination. The non-Federal
entity must report all suspected or reported violations to the Federal awarding agency. The
contracts must also include a provision for compliance with the Copeland “Anti-Kickback”
Act (40 U.S.C. 3145), as supplemented by Department of Labor regulations (29 CFR Part
3, “Contractors and Subcontractors on Public Building or Public Work Financed in Whole
or in Part by Loans or Grants from the United States”). The Act provides that each
contractor or subrecipient must be prohibited from inducing, by any means, any person
employed in the construction, completion, or repair of public work, to give up any part of
the compensation to which he or she is otherwise entitled. The non-Federal entity must
report all suspected or reported violations to the Federal awarding agency.

Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable,
all contracts awarded by the non-Federal entity in excess of $100,000 that involve the
employment of mechanics or laborers must include a provision for compliance with 40
U.S.C. 3702 and 3704, as supplemented by Department of Labor regulations (29 CFR
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Part 5). Under 40 U.S.C. 3702 of the Act, each contractor must be required to compute the
wages of every mechanic and laborer on the basis of a standard work week of 40 hours.
Work in excess of the standard work week is permissible provided that the worker is
compensated at a rate of not less than one and a half times the basic rate of pay for all
hours worked in excess of 40 hours in the work week. The requirements of 40 U.S.C. 3704
are applicable to construction work and provide that no laborer or mechanic must be
required to work in surroundings or under working conditions which are unsanitary,
hazardous, or dangerous. These requirements do not apply to the purchases of supplies
or materials or articles ordinarily available on the open market, or contracts for
transportation or transmission of intelligence.

Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the
definition of “funding agreement” under 37 CFR §401.2 (a) and the recipient or sub
recipient wishes to enter into a contract with a small business firm or nonprofit organization
regarding the substitution of parties, assignment or performance of experimental,
developmental, or research work under that “funding agreement,” the recipient or sub
recipient must comply with the requirements of 37 CFR Part 401, “Rights to Inventions
Made by Nonprofit Organizations and Small Business Firms Under Government Grants,
Contracts and Cooperative Agreements,” and any implementing regulations issued by the
awarding agency.

Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33
U.S.C. 1251-1387), as amended—Contracts and subgrants of amounts in excess of
$150,000 must contain a provision that requires the non-Federal award to agree to comply
with all applicable standards, orders or regulations issued pursuant to the Clean Air Act
(42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act as amended (33
U.S.C. 1251-1387). Violations must be reported to the Federal awarding agency and the
Regional Office of the Environmental Protection Agency (EPA). Awardee must comply with
these standards.

Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see
2 CFR 180.220) must not be made to parties listed on the government wide exclusions in
the System for Award Management (SAM), in accordance with the OMB guidelines at 2
CFR 180 that implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and
12689 (3 CFR part 1989 Comp., p. 235), “Debarment and Suspension.” SAM Exclusions
contains the names of parties debarred, suspended, or otherwise excluded by agencies,
as well as parties declared ineligible under statutory or regulatory authority other than
Executive Order 12549. Awardee must not be debarred in accordance with these orders.

Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an
award exceeding $100,000 must file the required certification. Each tier certifies to the tier
above that it will not and has not used Federal appropriated funds to pay any person or
organization for influencing or attempting to influence an officer or employee of any
agency, a member of Congress, officer or employee of Congress, or an employee of a
member of Congress in connection with obtaining any Federal contract, grant or any other
award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-
Federal funds that takes place in connection with obtaining any Federal award. Such
disclosures are forwarded from tier to tier up to the non-Federal award. (See certifications
herein)

FEDERAL LAW REGARDING CANCELLATION FOR CONVENIENCE

This language is required to be included with any federally funded purchase over $10,000 and
shall be considered part of the purchase order. Send this language with Purchase Order.
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9-2 Termination for Convenience of the Government (Fixed-Price).
As prescribed in 49.502 (b)(1)(i), insert the following clause:
Termination for Convenience of the Government (Fixed-Price) (Apr 2012)

(@)

(c)

The Government may terminate performance of work under this contract in whole or, from
time to time, in part if the Contracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall terminate by delivering to the
Contractor a Notice of Termination specifying the extent of termination and the effective
date.

After receipt of a Notice of Termination, and except as directed by the Contracting Officer,
the Contractor shall immediately proceed with the following obligations, regardless of any
delay in determining or adjusting any amounts due under this clause:

(1)
(2)

Stop work as specified in the notice.

Place no further subcontracts or orders (referred to as subcontracts in this clause) for
materials, services, or facilities, except as necessary to complete the continued portion
of the contract.

Terminate all subcontracts to the extent they relate to the work terminated.

Assign to the Government, as directed by the Contracting Officer, all right, title, and
interest of the Contractor under the subcontracts terminated, in which case the
Government shall have the right to settle or to pay any termination settlement proposal
arising out of those terminations.

With approval or ratification to the extent required by the Contracting Officer, settle all
outstanding liabilities and termination settlement proposals arising from the termination
of subcontracts; the approval or ratification will be final for purposes of this clause.

As directed by the Contracting Officer, transfer title and deliver to the Government-
(i) The fabricated or unfabricated parts, work in process, completed work,
supplies, and other material produced or acquired for the work terminated; and
(ii)) The completed or partially completed plans, drawings, information, and other
property that, if the contract had been completed, would be required to be
furnished to the Government.

Complete performance of the work not terminated.

Take any action that may be necessary, or that the Contracting Officer may direct, for
the protection and preservation of the property related to this contract that is in the
possession of the Contractor and in which the Government has or may acquire an
interest.

Use its best efforts to sell, as directed or authorized by the Contracting Officer, any
property of the types referred to in paragraph (b)(6) of this clause; provided, however,
that the Contractor (i)is not required to extend credit to any purchaser and (ii) may
acquire the property under the conditions prescribed by, and at prices approved by, the
Contracting Officer. The proceeds of any transfer or disposition will be applied to
reduce any payments to be made by the Government under this contract, credited to
the price or cost of the work, or paid in any other manner directed by the Contracting
Officer.

The Contractor shall submit complete termination inventory schedules no later than 120
days from the effective date of termination, unless extended in writing by the Contracting
Officer upon written request of the Contractor within this 120-day period.
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(d) After expiration of the plant clearance period as defined in Subpart 49.001 of the Federal
Acquisition Regulation, the Contractor may submit to the Contracting Officer a list, certified
as to quantity and quality, of termination inventory not previously disposed of, excluding
items authorized for disposition by the Contracting Officer. The Contractor may request the
Government to remove those items or enter into an agreement for their storage. Within 15
days, the Government will accept title to those items and remove them or enter into a
storage agreement. The Contracting Officer may verify the list upon removal of the items,
or if stored, within 45 days from submission of the list, and shall correct the list, as
necessary, before final settlement.

(e) After termination, the Contractor shall submit a final termination settlement proposal to the
Contracting Officer in the form and with the certification prescribed by the Contracting
Officer. The Contractor shall submit the proposal promptly, but no later than 1 year from
the effective date of termination, unless extended in writing by the Contracting Officer
upon written request of the Contractor within this 1-year period. However, if the
Contracting Officer determines that the facts justify it, a termination settlement proposal
may be received and acted on after 1 year or any extension. If the Contractor fails to
submit the proposal within the time allowed, the Contracting Officer may determine, on the
basis of information available, the amount, if any, due the Contractor because of the
termination and shall pay the amount determined.

(f) Subject to paragraph (e) of this clause, the Contractor and the Contracting Officer may
agree upon the whole or any part of the amount to be paid or remaining to be paid
because of the termination. The amount may include a reasonable allowance for profit on
work done. However, the agreed amount, whether under this paragraph (f) or paragraph
(g) of this clause, exclusive of costs shown in paragraph (g)(3) of this clause, may not
exceed the total contract price as reduced by (1) the amount of payments previously made
and (2) the contract price of work not terminated. The contract shall be modified, and the
Contractor paid the agreed amount. Paragraph (g) of this clause shall not limit, restrict, or
affect the amount that may be agreed upon to be paid under this paragraph.

(g) If the Contractor and the Contracting Officer fail to agree on the whole amount to be paid
because of the termination of work, the Contracting Officer shall pay the Contractor the
amounts determined by the Contracting Officer as follows, but without duplication of any
amounts agreed on under paragraph (f) of this clause:

(1) The contract price for completed supplies or services accepted by the Government (or
sold or acquired under paragraph (b)(9) of this clause) not previously paid for, adjusted
for any saving of freight and other charges.

(2) The total of-
(i) The costs incurred in the performance of the work terminated, including initial
costs and preparatory expense allocable thereto, but excluding any costs
attributable to supplies or services paid or to be paid under paragraph (g)(1) of
this clause;
(i) The cost of settling and paying termination settlement proposals under
terminated subcontracts that are properly chargeable to the terminated portion of
the contract if not included in subdivision (g)(2)(i) of this clause; and
(iii) A sum, as profit on subdivision (g)(2)(i) of this clause, determined by the
Contracting Officer under 49.202 of the Federal Acquisition Regulation, in effect
on the date of this contract, to be fair and reasonable; however, if it appears that
the Contractor would have sustained a loss on the entire contract had it been
completed, the Contracting Officer shall allow no profit under this subdivision
(g)(2)(iii) and shall reduce the settlement to reflect the indicated rate of loss.
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(3) The reasonable costs of settlement of the work terminated, including-
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the
preparation of termination settlement proposals and supporting data;
(ii) The termination and settlement of subcontracts (excluding the amounts of
such settlements); and
(iii) Storage, transportation, and other costs incurred, reasonably necessary for
the preservation, protection, or disposition of the termination inventory.

(h) Except for normal spoilage, and except to the extent that the Government expressly
assumed the risk of loss, the Contracting Officer shall exclude from the amounts payable
to the Contractor under paragraph (g) of this clause, the fair value as determined by the
Contracting Officer, for the loss of the Government property.

(i)  The cost principles and procedures of part 31 of the Federal Acquisition Regulation, in
effect on the date of this contract, shall govern all costs claimed, agreed to, or determined
under this clause.

() The Contractor shall have the right of appeal, under the Disputes clause, from any
determination made by the Contracting Officer under paragraph (e), (g), or (I) of this
clause, except that if the Contractor failed to submit the termination settlement proposal or
request for equitable adjustment within the time provided in paragraph (e) or (1),
respectively, and failed to request a time extension, there is no right of appeal.

(k) In arriving at the amount due the Contractor under this clause, there shall be deducted-

(1) All unliquidated advance or other payments to the Contractor under the terminated
portion of this contract;

(2) Any claim which the Government has against the Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of, materials, supplies, or other things
acquired by the Contractor or sold under the provisions of this clause and not
recovered by or credited to the Government.

() If the termination is partial, the Contractor may file a proposal with the Contracting Officer
for an equitable adjustment of the price(s) of the continued portion of the contract. The
Contracting Officer shall make any equitable adjustment agreed upon. Any proposal by the
Contractor for an equitable adjustment under this clause shall be requested within 90 days
from the effective date of termination unless extended in writing by the Contracting Officer.

(m) The Government may, under the terms and conditions it prescribes, make partial
payments and payments against costs incurred by the Contractor for the terminated
portion of the contract, if the Contracting Officer believes the total of these payments will
not exceed the amount to which the Contractor will be entitled.

END OF SECTION 004549
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