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Why do I have to come on this tour?
(2020) 34 C.F.R. 106.8(D)(2)

In addition to the training requirements in paragraph (d)(1) of 
this section, all investigators, decisionmakers, and other 
persons who are responsible for implementing the recipient's 
grievance procedures or have the authority to modify or 
terminate supportive measures under § 106.44(g)(4) must be 
trained on the following topics to the extent related to their 
responsibilities:
• The recipient's obligations under § 106.44 (definition and 

scope);
• The recipient's grievance procedures under § 106.45, and 

if applicable § 106.46;
• How to serve impartially, including by avoiding 

prejudgment of the facts at issue, conflicts of interest, and 
bias; and

• The meaning and application of the term “relevant” in 
relation to questions and evidence, and the types of 
evidence that are impermissible regardless of relevance 
under § 106.45, and if applicable § 106.46, and

• Creating an investigation report that fairly summarizes 
relevant evidence.

https://www2.ed.gov/policy/rights/reg/ocr/edlite-34cfr106.html
https://www.law.cornell.edu/cfr/text/34/106.44
https://www.law.cornell.edu/cfr/text/34/106.45


Phone Call

Letting me know something happened, 
think through, document.

Report

Does not request that the district 
investigate 
Make a determination regarding an 
allegation of sex discrimination
Can be made by anyone, regardless of 
whether that individual personally 
experienced the alleged conduct
Does not initiate the Title IX grievance 
process but may involve supportive 
measures

Formal Complaint

Requests that the District investigate 
and make a determination of 
responsibility. 
Sex-based harassment may only be 
made by complainant, their guardian(s), 
or the TIX Coord. Formal complaint 
initiates Grievance process.
Other sex-based discrimination that is 
not harassment may be made by 
anyone, regardless of personal 
experience with alleged discriminatory 
conduct.

Title IX Terminology

Complainant • Victim/Accuser

Respondent • Perpetrator/Accused



No person in the United 
States shall, on the basis 
of sex, be excluded from 
participation in, be denied 
the benefits of, or be 
subjected to 
discrimination under any 
education program or 
activity receiving Federal 
financial assistance.

Links:

Law: 20 USCS 1681

Federal Regulations: 34 CFR 106

Board Policy: FFH(Local)

The Federal Law behind Title IX

https://www.justice.gov/crt/title-ix-education-amendments-1972
https://www2.ed.gov/policy/rights/reg/ocr/edlite-34cfr106.html
https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#localTabContent


Duty to Notify:
Notice of non-discrimination in any campus handbook
Posters in hallways/faculty lounge/locker rooms
Pregnant students
Employment applications



Scope

Definition per FFH(Legal):
Within the scope of the district’s 
education program or activity
on campus or off campus, 
*where the district exercises 
substantial control over the 
location, events, or 
circumstances;
*the respondent; and
*the context in which the sexual 
harassment occurs
*in the United States.

Examples:
• Activities managed or sponsored by the school, including athletics, discipline, facilities, 

admissions, awards, academics, extracurricular programs. 
• On school property, or during a school-sponsored event or activity
• Games/practices, organization competition/events, school transportation, field trips, virtual 

learning environments, BANQUETS & PROMS

https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent
https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent
https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent
https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent


2020 Regs: Continue the 
District’s practices of working 
with Cynthia Elliott and 
documenting the supportive 
measures through the Title IX 
office

Pregnancy

Applies to:
(1)Pregnancy, childbirth, termination of 
pregnancy, or lactation; 
(2) Medical conditions related to 
pregnancy, childbirth, termination of 
pregnancy, or lactation; or
(3) Recovery from pregnancy, 
childbirth, termination of pregnancy, 
lactation, or related medical 
conditions.
34 CFR 106.2



The Definition per 2020 Regulations 34 CFR 106.2

Quid Pro Quo

An employee, agent, or other 
person authorized by the recipient 
to provide an aid, benefit, or 
service under the recipient's 
education program or activity 
explicitly or impliedly conditioning 
the provision of such an aid, 
benefit, or service on a person's 
participation in unwelcome sexual 
conduct

HB4623 mandates HR reporting to 
Supt within 48 hours of having 
evidence. Supt reports to SBEC 
within 48 hours of his knowing.

Hostile Environment

Unwelcome sex-based conduct that, based on the totality of the 
circumstances, is subjectively and objectively offensive and is so 
severe or pervasive that it limits or denies a person's ability to 
participate in or benefit from the recipient's education program 
or activity (i.e., creates a hostile environment). Whether a hostile 
environment has been created is a fact-specific inquiry that 
includes consideration of the following:
(i) The degree to which the conduct affected the complainant's 
ability to access the recipient's education program or activity;
(ii) The type, frequency, and duration of the conduct;
(iii) The parties' ages, roles within the recipient's education 
program or activity, previous interactions, and other factors 
about each party that may be relevant to evaluating the effects of 
the conduct;
(iv) The location of the conduct and the context in which the 
conduct occurred; and
(v) Other sex-based harassment in the recipient's education 
program or activity; 

Specific Offenses
An offense classified as a forcible or nonforcible sex offense under the uniform crime reporting system of the Federal 
Bureau of Investigation;
(ii) Dating violence meaning violence committed by a person:
(A) Who is or has been in a social relationship of a romantic or intimate nature with the victim; and
(B) Where the existence of such a relationship shall be determined based on a consideration of the following factors:
(1) The length of the relationship;
(2) The type of relationship; and
(3) The frequency of interaction between the persons involved in the relationship;
(iii) Domestic violence meaning felony or misdemeanor crimes committed by a person who:
(A) Is a current or former spouse or intimate partner of the victim under the family or domestic violence laws of the 
jurisdiction of the recipient, or a person similarly situated to a spouse of the victim;
(B) Is cohabitating, or has cohabitated, with the victim as a spouse or intimate partner;
(C) Shares a child in common with the victim; or
(D) Commits acts against a youth or adult victim who is protected from those acts under the family or domestic 
violence laws of the jurisdiction; or
(iv) Stalking meaning engaging in a course of conduct directed at a specific person that would cause a reasonable 
person to:
(A) Fear for the person's safety or the safety of others; or
(B) Suffer substantial emotional distress.



• Child abuse or neglect
 Board Policy FFG, Tex. Family Code 

261.101
 CPS within 24 hours

• Sexual harassment
 Board Policy FFH & Title IX

• Suicidal ideation
 Board Policy FFB

• Bullying
 Board Policy FFI & TEC 37.0832

General Obligations 
for Mandatory 
Reporting



District personnel’s 
duty to report Title IX
Required to Report:
• to the Title IX Coordinator 
• when you have information about conduct that 

reasonably may constitute sex discrimination

Recommended to Document:
• Laserfiche: in your “completed” tasks
• Other documentation confirming receipt of 

report



Laserfiche Report navigation:



The District has an obligation to respond to sex discrimination, including duties to:
• respond promptly and effectively to knowledge of conduct that reasonably may constitute sex 

discrimination, 
• address sex discrimination in district’s programs or activity, and 
• provide supportive measures to parties during grievance process



Your Response
(don’t forget)

Board Policy FFH(Legal) sets our minimal expectation:

1. Listen to the complainant. Do not 
be dismissive. Do not presume. Do 
not be biased. 

2. Validate. Affirm the student for 
reporting. Get the student to a safe 
spot.

3. Clarify. Ask enough questions to 
understand if it deals with sex in any 
way, but not too many questions. Do 
NOT overinvestigate at this point.

4. Help the student. Counselor, CPS, 
law enforcement, parent as 
required/applicable.

5. Report (and document). Call. 
Laserfiche.

https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent




How the Title IX Coordinator 
has to respond per 
FFH(Local)



Title IX Coordinator may need to
• Initiate emergency 

removal/administrative leave 
when applicable

• Initiate a complaint if one is 
not made and it is necessary to 
do so.

After (and ONLY after) a formal 
complaint is made, Title IX 
Coordinator:
• Notifies Respondent



Ensure Due Process to Parties
1. Emergency Removal
• District has to determine that there is an immediate threat to the physical health or safety of any student or other individual arising from the 

allegations of sexual harassment that justified removal. 

• Threat Assessment

• Provide Respondent with notice and an opportunity to challenge the decision immediately following removal.

2. Preserve rights of Complainant AND Respondent
• Presume respondent is not responsible for the alleged sex discrimination until a determination is made at the conclusion of the grievance 

process.

• Provide supportive measures

• Impose disciplinary consequences for SCoC violations, not covered under Title IX

3. IEP/MDR 



Hold on the Discipline

Why?
• Must preserve rights of both parties: the victim 

and the accused. 
• Regulations say when we have a formal 

complaint, we must wait until determination of 
responsibility is made until we can discipline.

• I have to notify complainant to see if a formal 
investigation is desired/required.

What *can* you do?
• Supportive with appropriate referrals to 

counselor, agencies, medical help.
• Consult with Title IX Coordinator when making 

that contact with agencies (reporting process 
requires).



Do Not Start 
INVESTIGATING
Why not?
• Because in most cases we must allow the 

complainant (parent) to decide whether to file 
a formal complaint.

• Formal complaints follow certain processes.
• If there is no formal complaint, we follow other 

processes.

What CAN you do?
• Take the Complainant’s statement.
• Preserve video, phone evidence, etc. 
• Ask enough questions to know if something is 

sex-based, then stop.
• Call parents of Complainant, Respondent. But 

don’t overshare. FERPA!!!

UNTIL we know we aren’t moving under a 
formal complaint.



• Free
• Appropriate to the situation
• Non-disciplinary
• Nonpunitive
• For complainant AND respondent
• Appropriate to a student’s abilities and needs per IEP
• Reasonably available

Supportive Measures are

Designed to 
• Restore or preserve individual’s 

access to education programs and 
activities

• Protect the safety of the parties or 
the educational environment

• Provide support during TIX grievance 
process or informal resolution 
process

Kept confidential—shared only with 
guardian and people who have a role in 
implementing the support



• Mandatory reports
o CPS confirmation number
o Written referrals, reports (email, phone log)

• Investigations
o Witness statements MAYBE
o Emails
o Surveillance video (Save this promptly!)
o Phone records, notes 

• Supportive measures offered or provided
o Bullying, harassment, Title IX

• Special education & 504 
o Behavior notes
o Accommodations offered or provided (seating chart, 

reduced assignments)
o Responses to behavior incidents 
o Restraint forms 

Documentation you
 *may* gather:



Title IX Grievance Assurances
Board Policy FFH(Legal) and FFH(Local)

1.Treat complainants and respondents equitably by providing remedies to a complainant…and by 
following a process that complies with the Title IX regulations before the imposition of any disciplinary 
sanctions or other actions that are not supportive measures against a respondent. Remedies must be 
designed to restore or preserve equal access…
2.Require an objective evaluation of all relevant evidence—including both inculpatory and exculpatory 
evidence…
3.…not have a conflict of interest or bias for or against complainants or respondents …
4.Include a presumption that the respondent is not responsible for the alleged conduct until…
5.Include reasonably prompt time frames for conclusion of the Title IX formal complaint process…
6.Describe the range of possible disciplinary sanctions and remedies…
7.…preponderance of the evidence…
8.Include the procedures and permissible bases for the complainant and respondent to appeal;
9.Describe the range of supportive measures available to complainants and respondents; and
10.Not require, allow, rely upon information protected under a legally recognized privilege, unless…

https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent
https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#localTabContent


The Title IX Grievance Process
Board Policy FFH(Legal) and FFH(Local)
Investigator and Decision Maker and Appeals Officers are 
separate people (under 2020 Regs).

https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent
https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#localTabContent


Relevant Evidence
Sexual predisposition or sexual history are not relevant unless it is offered to prove
• Someone other than the respondent committed the alleged conduct, or
• The complainant consented to the conduct and evidence concerns specific incidents of the 

complainant’s prior sexual behavior with the respondent.

Relevant evidence makes 
the existence of any fact 
that is of consequence to 
the determination more
probable or less probable 
than it would be without the 
evidence.

Does the evidence/fact 
make it more likely or less 
likely that the alleged sexual 
harassment occurred?



If evidence is impermissible, it can’t be used *even if* it helps decide whether the discrimination occurred.
Example: records showing that a psychologist diagnosed a complainant or witness as a pathological liar could not be considered without written consent, and 
therefore, the investigator should not accept that evidence if it is offered.  Likewise, a doctor’s treatment records cannot be considered without written 
permission, even when a physical injury or lack thereof is at issue and relevant.

Permissible/Impermissible Evidence

Trauma can have a neurological effect, particularly on memory. Trauma can impact either party. There is a difference between 
being trauma-informed and trauma-lenient. Do not use the apparent existence of trauma as evidence of alleged conduct. 



• Credibility 
• determinations must not be based on a person’s status as a complainant, respondent, or witness.
• The fact that there are no witnesses to the alleged harassment does not mean it is automatically a “50/50”.
• A thorough investigation and a complete summary of all relevant evidence can help the decisionmaker assess credibility and reach a 

reliable determination. The investigator needs to prepare the groundwork for this decision.

• Inculpatory and exculpatory evidence (evidence that proves guilt or innocence, that supports Complainant’s testimony 
or Respondent’s testimony) is the responsibility of the investigator to collect. 

• Consent is not defined by federal regulation. 
• The definition is up to the district, should be defined in policy. 
• Burden of proving consent (or lack) is up to district. 
• Definition can take into account age and developmental level so long as it’s consistent with applicable disability laws.

Other Critters



Conflict of Interest
Based on family or financial relationships. One person’s 

best interest is not in the  best interest of another person 
or organization to which the individual owes loyalty.



Bias
Examples: favoring a party (positive) or disfavoring a party (negative)

Favoring an employee’s testimony or a student’s testimony.
Favoring testimony of a student who is one sex over a student who is another sex.



Prejudgment

Don’t make up your mind ahead of 
time.



DO DO NOT
Follow the process to the “T” Believe one party over another simply based on 

status as a C or R

Conduct full and fair investigations and 
objectively consider the facts and the evidence

Assume or infer the existence of facts or the 
outcome

Objectively consider all relevant evidence—
inculpatory and exculpatory—that is not 
impermissible

Speculate or connect the dots without evidence 
based on any preconceived notions

Maintain the presumption that the respondent is 
not responsible throughout the grievance 
process

Rely on personal experience or beliefs instead of 
evidence

Disclose any conflicts of interest and evaluate 
recusal

Violate confidentiality

Recognize bias and leave any preconceived 
notions at the door

Shy away from recusal if there are reasons you 
cannot serve impartially in a particular case.

Anyone can be a C or R

Serving Impartially



Standard of Evidence
Board Policy FFH(Local) establishes our standard of evidence in NISD as Preponderance of Evidence.

https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#localTabContent


Required Recordkeeping
Board Policy FFH(Legal)
34 CFR 106.45(b)(10)

https://pol.tasb.org/PolicyOnline/PolicyDetails?key=391&code=FFH#legalTabContent


Confidentiality
Protect privacy of parties and witnesses. Do not violate FERPA. Don’t share name of complainant nor that 
they have made a report with the parents of the accused. 

If the complainant doesn’t feel like they’ll be protected, they may  not report. 

If this goes through a formal complaint process, that information will be shared ultimately. When a formal 
complaint is made, I make sure the complainant knows what will be disclosed. 

Follow your tip sheet!



Rights during an investigation
We must ensure that parties retain the ability to obtain and present evidence, speak with witnesses, 
consult with family members and confidential resources (counselors) or advisors. 

Ensure due process. 

Provide equal opportunity for parties to present relevant fact witnesses and other inculpatory and 
exculpatory evidence.



Don’t:
 Conduct surprise interviews
 Discriminate or rely on stereotypes or 
preconceived notions.
 Restrict the parties’ ability to 
discuss allegations or gather evidence.
 Delay or extend the decision 
timeline absent good cause.
 Shy away from asking tough 
questions.
 Be accusatory or argumentative
 Seek or use impermissible 

evidence unless there is a waiver or 
applicable exception.

 Violate parties’ confidentiality.

Investigator’s List



Decision Maker’s Work



Decisionmaker evaluates relevant, permissible evidence for its persuasiveness.

If not persuaded by the evidence that sex discrimination occurred, the 
decisionmaker must not determine that sex discrimination occurred.

Determination



Do:

 Approach the process with the 
presumption that the Respondent is not 
responsible for the behavior alleged. 

 Exercise independent judgment and 
objectively evaluate all relevant and not 
otherwise impermissible evidence.

 Determine if credibility is in dispute 
and relevant to evaluating one or more 
allegations of sex discrimination.

 Follow your grievance procedure to 
question parties and/or witnesses 
whose credibility is relevant and 
disputed.

 Make credibility determinations and 
evaluate the weight of the evidence 
using the preponderance of the evidence 
standard.

 Make a clear determination regarding 
whether the respondent violated the 
school’s policies.

Don’t:
 Prejudge the facts or rush to 
judgment.
 Consider impermissible evidence 
unless a waiver or exception applies.
 Rely on stereotypes or preconceived 
notions when making credibility 
determinations or weighing the 
evidence.
 Delay or extend the decision timeline 
absent good cause.
 Neglect to provide the rationale for the 
determination.
 Issue sanctions or remedies.

Decisionmaker  list



Remedies must be individualized to restore a complainant’s equal access to the 
education program or activity. They are for the Complainant.

Remedies are measures provided appropriately to a complainant or any other 
person identified as having had their equal access to their education programs or 
activities limited or denied by sex discrimination.  

Remedies are provided to restore or preserve that person’s access to the 
recipient’s education program or activity after a recipient determines that sex 
discrimination occurred.

Examples:
• Campus escort to complainant
• Allow Complainant to park in staff parking
• Changing class schedules to ensure separation from Respondent
• Providing academic resources, modifications, support
• Extending stay-away directives
• Coordinate with counseling
• Provide training or educational programs to individuals, groups, school 

community, or personnel.

Remedies (for Complainant)



Sanctions are for the Respondent who is found to be responsible for the behavior alleged.

Disciplinary
• Suspension
• Expulsion
• Probation
• Loss of privileges

Rehabilitative
• Counseling
• Training
• Community service

If sanctions are to be issued, I have a notice to Complainant of sanctions. I can help you with this.

Sanctions



Was there bias?
Is there new information we couldn’t have reasonably had during process that changes set of facts?
Was there a procedural irregularity that changes the decision/outcome?

Appeal Officer’s Work



Documentation of conversation 
about expectations

https://drive.google.com/file/d/0B0ljSwf_SGnjLXp6VWJObHBUZTg/view?resourcekey=0-EHxw1o0s48PWBukE0pj6aw


-Intimate visual recordings over stalls in restrooms. 
-Threats to rape or sodomize.
-Sexual humiliation, sexual denigration…everything from slapping on the butt to humping another to saying really explicit (often 
violent) sexual or sexually deviant acts about or to another….such as

-Student claimed that he has been called "gay" while students "helicopter" their penis at him in the locker room after 
showering and ask him "Do you like it? He likes it!”
-Boy inappropriately touched girl’s chest while on the bus, and went through her bag and found feminine products and stated 
they would stick it in her and also stick other things in her referencing his foot and private area while discussing the size.

Top 2:
2. Inappropriate educator/student relationship. Visiting student’s place of work, grooming with what words she was comfortable 
talking about, etc.
1. PreK assaulted by 1st grader on the bus—R placed his hand down C’s pants, then put C’s hand down R’s pants.

Examples



1.Stop discriminatory conduct

2.Prevent recurrence 
(individually, school/district level)

3.Remedy the effects of 
discrimination (for the individual 
and school/district community)

Compliance requires that we
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