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Memorandum 

 
To: Board of Education 

From: Jeffrey G. Condit 

Client: Portland Public Schools 

Subject: 2018 Revisions to Public Contracting Rules—Executive Summary 

Date: November 19, 2018 

 
INTRODUCTION 

In 2010, Portland Public Schools developed and adopted a substantial and 
comprehensive revision to its Public Contracting Rules.  The rules were updated in 2012 
and 2016.  The 2018 revisions update the District's rules to reflect legislative changes to 
the state Public Contracting Code (ORS Chapter 279A, 279B, and 279C) and revisions to 
the Attorney General's Model Public Contracting Rules ("Model Rules") that have been 
adopted since the last update.  The revisions also address new federal contracting 
requirements, and include elective amendments to address implementation issues that 
have arisen since the last update.  The revised rules are attached as Exhibit A to the 
Board's resolution adopting the revisions. 

LEGAL FRAMEWORK 

The Board of Education serves as the Local Public Contract Review Board 
("Board") for the District pursuant to ORS 279A.060.  ORS 279A.065 empowers the 
Board to adopt local public contracting rules.  The District's rules are based upon the 
Attorney-General's Model Public Contracting Rules ("Model Rules"), but include 
District-specific provisions and statutory requirements omitted from the Model Rules.  
This eliminates potential conflicts and allows the District staff to work from a single 
document rather than three different documents.   

 
ORS 279A.065 requires the Attorney General to update the Model Rules 

after each legislative session to reflect amendments to the Public Contracting Code.  The 
statute also requires a local contracting agency such as the District to review the 
Attorney General's revisions to determine whether its own rules need to be revised.  
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SUMMARY OF AMENDMENTS 

Some of the 2018 revisions to the District's rules reflect changes to the 
Model Rules.  There have not been many statutory or model rules changes since the 
District's last update.  The biggest changes have been to statutes relating to non-
discrimination in the award of contracts to minority-owned and women-owned 
businesses, emerging small businesses, and businesses owned by service-disabled 
veterans.  These have not changed significantly, but there have been some definitional 
changes and additional contractual and oversight requirements for such certifications.  
The legislature has also revised the tax certification requirements for goods and services 
contracts.  Finally, the Attorney General has proposed new rules to be effective next year 
with regard to joint contracting by state and local contracting authorities.  The 2018 
District Rules reflect these changes, as well as a number of editorial changes that the 
Attorney General has made to the rules.  Collectively, the proposed amendments bring 
the District's rules into alignment with the state rules. 

Another significant amendment is the addition of rules to comply with the 
United States Office of Management and Budget ("OMB") Uniform Guidance (2 CFR 
200).  As the Board knows, the District receives substantial federal funding directly, or 
passed through, the State of Oregon.  The Uniform Guidance is OMB's attempt to adopt 
and apply a uniform set of requirements applicable to contracts funded in whole or in 
part with federal funds. The Uniform Guidance went into full effect as to "subrecipients" 
(agencies such as the District that receive pass-through federal funding) on July 1, 2018.  
The Rule changes reflect the new procurement requirements in 2 CFR Sections 200.317 
to 200.326.  These new rules and contract requirements are primarily located at PPS 
46.600 to 46.675.  Prior to implementation of the Uniform Guidance, public body 
subrecipient procurements were generally considered compliant if they complied with 
state public contracting requirements.  This is still true for the states, but local 
government procurements must now comply with the Uniform Guidance.  These rules 
control over any other state or local rules.   

Staff is also proposing a few elective amendments as follows: 

Staff proposes adding three classes of contracts to PPS 46-0525, which 
allows selection of certain professional services contracts by direct negotiation.  Added 
are: 

– Contracts for interim staff and temporary staffing services.  The 
rationale for this change is that the District has to move quickly to fill interim positions 
to avoid work slowdowns, the appointments are temporary, and when the interim 
position is management or professional, the District is often looking for very specific 
experience and expertise. 

– Contracts for therapeutic placement to meet needs identified in a 
student's IEP.  The rationale for this change is that these needs are highly specialized 
and need to be met right away in order for the District to comply with its special 
education obligations.   
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- Contracts for legal services.  The rational for this change is the legal 
service needs are frequently specialized and generally need to be met right away.   

Staff is also proposing repealing the rules on contract amendments that 
currently require single or cumulative amendments that would increase the cost of the 
contract by more than 125% over the original contract price to be approved by the 
Board.  See 47-0800 (goods and services contracts), 48-0320 (architecture, engineering, 
and related contracts), and 49-0910 (public improvement contracts).  These rules have 
proven difficult in practice because the age and condition of the District's facilities and 
equipment mean frequent discovery of unforeseen conditions, requiring contract 
adjustments.  The District does not have a real choice but to approve a contract 
adjustment when such conditions arise, and the delay of having to complete additional 
paperwork justifying the amendment and/or take such changes to the Board can 
increase costs.  (Staff is proposing to retain this requirement for personal services 
contracts which do not present these same challenges.  See PPS-46-0535(4).) 

Next, staff is recommending some minor modifications to the District's list 
of class special procurements.  A "class special procurement" is a type of contract for 
goods and/or services where the standard solicitation processes of bids or quotes are not 
relevant, or the best method, for procuring the good and/or service.  In order to approve 
a class special procurement, the Board must find that approving the special 
procurement will not diminish competition, and is reasonably expected to result in 
substantial cost savings or otherwise promotes the public interest in a manner that 
could not practicably be realized by complying with the standard procurement 
processes.   

An existing class special procurements is for copyrighted materials and 
creative works.  See PPS-47-0288(4).  Examples include textbooks for which there is no 
competitive market, and artworks, which are not practicable to purchase by low bid or 
request for proposals, and certain instructional materials.  Staff is proposing to update 
this list to add instructional software applications and other digital resources, and to 
remove the specific reference to the District's Instructional Resource Intake Survey 
("IRIS") process, which would be covered under the new language.   

Staff is also recommending updating the current special procurement for 
software and hardware maintenance and upgrades (PPS 47-0288 (11)) where such 
sevices are only available from a single source, or when available from multiple 
providers, are best procured from the incumbent provider who has knowledge of the 
District's systems.  The superintendent must document the reasons for exercising this 
exemption in the procurement file.  

Staff is proposing to add two new class special procurements: 

PPS-47-0288(27) adds specialized assistive equipment for students.  This 
equipment has to be procured on short notice, is very specialized, and frequently has to 
be customized for the specific student. 
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PPS-47-0288(28) adds service, repair, or maintenance for products under 
warranty where the warranty requires use of a particular provider or where the 
manufacturer or provider must diagnose the problem because the system or part is 
proprietary.   

Staff is proposing to delete two rules relating to contracts involving federal 
funds, because those are now subject to the Uniform Guidance rules.   

The findings in support of these class special procurement amendments 
are set forth in Exhibit B to the resolution. 

Finally, Staff is proposing deletion of PPS 48-0220, the informal section 
procedure for architects, engineers, and other construction-related professional services 
which applies to contracts between $100,000 and $250,000.  The procedure is so 
similar to the formal request for proposals ("RFP") selection process that Staff is 
proposing to use the formal process for all of these types of contracts when estimated to 
be over $100,000. 

The proposed 2018 revisions to the District's Rules make several other 
minor editorial or clarification changes.   


