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CHAPTER 7
The Bureaucracy

AP® LEARNING OBJECTIVE

* The president ensures that executive branch agencies and departments carry

out their responsibilities in concert with the goals of the administration.

AP® ESSENTIAL KNOWLEDGE

* Tasks performed by the bureaucracy (departments, agencies, commissions,
and government corporations) are represented by writing and enforcing
regulations, issuing fines, testifying before Congress, and issuing networks

and “iron triangles.”

AP*® is a trademark registered by the College Board, which is not affiliated with, and does not
endorse, this product.




There is probably not a man or woman in the United
gtates who has not, at some time or other, com-
plained abqut “the bureaucracy.” Your letter was

slow in getting to Aunt Minnie? The Internal Revenue
gervice took months to send your tax refund? The
pefense Department paid $400 for a hammer? The
Occupational Safety and Health Administration told
you that you installed the wrong kind of portable toilet
for your farm workers? The “bureaucracy” is to blame.

For most people and politicians, bureaucracy is a
pejorative word implying waste, confusion, red tape,
and rigidity. But for scholars—and for bureaucrats
themselves —bureaucracy is a word with a neutral,
technical meaning. A bureaucracy is a large, complex
organization composed of appointed officials. By
complex, we mean that authority is divided among
several managers; no one person is able to make all
the decisions. A large corporation is a bureaucracy;
so also are a big university and a government agency.
With its sizable staff, even Congress has become, to
some degree, a bureaucracy.

What is it about complex organizations in general,
and government agencies in particular, that leads so
many people to complain about them? In part, the
answer is to be found in their very size and complex-
ity. But in large measure the answer is to be found in
the political context within which such agencies must
operate. If we examine that context carefully, we will dis-
cover that many of the problems that we blame on “the
bureaucracy” are in fact the result of what Congress,
the courts, and the president do. And, if we dig just a bit
deeper, we will also discover that behind just about every
government bureaucracy is some set of new or old pub-
lic demands. Consider, for example, Washington bureau-
cracies’ roles with respect to keeping us safe from street
criminals, cleaning up toxic waste sites, and making sure
that all children have nutritious school lunches.

{3 THEN The U.S. Department of
Justice (USDOJ —this is
bureaucracy, so enjoy all the alphabet soup) was
established in 1789, but until a series of federal “crime
bills” was enacted beginning in the 1960s, it had only
an incidental role in crime control. For the most part, it
neither funded nor worked at all closely with state and
local criminal justice agencies. A USDOJ subunit, the
Federal Bureau of Prisons (FBOP), was a tiny agency
that held fewer inmates than many small state prison

systems did.
With public support for suc-

&
:) N 0 cessive federal “wars on

crime” and “wars on drugs,” the USDOJ and other
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federal agencies now
spend billions of dol-
lars each year to
fund federal, state,

and local agencies
engaged in combating street crime, and the FBOP

now runs one of the largest prison systems in the
world.

Before the Environmental
{3 THEN Protection Agency (EPA)
was launched in 1970, the federal government’s
environmental protection activities were virtually

nonexistent.
The media stories and public

=) N 0 outcries that accompanied

the discovery of lethal toxic waste sites in and around
New York’s Love Canal area led in 1978 to the cre-
ation of the so-called Superfund program. To admin-
ister Superfund, in 1980 the EPA expanded, and there
has been an expansion in federal environmental pro-
tection efforts, and in federally directed state and local
efforts as well, in most years ever since. Since 2017,
the Trump administration has scaled down the EPA by
reducing funding for key departments dealing with cli-
mate change and through executive orders intended
to deregulate EPA restrictions on the growth of renew-

able energy sources.'?
(3 THE The first federal law provid-
ing for subsidized school
lunches was passed in 1946, but it was not until the
1960s that Washington began expanding its programs
in this area to include ever-greater numbers of children
eligible for both free (or reduced-price) breakfasts and
lunches.

=} Now It was only in 2010 that the

U.S. Department of Agri-
culture (USDA)—created in 1862, made into a cabi-
net department in 1889, and long concerned mainly
with the nation’s farms and agri-businesses —was
mandated by law to work with local school districts
and other organizations to make nutritious meals
(breakfasts, lunches, and snacks) available to children
in low-income households year-round, including in
the summer months when school is out. The Trump
administration initially sought to change the policy on
food stamps, which would have made it harder for
many families to receive free school lunch under the
current program. In late 2019, however, the adminis-
tration reversed course and delayed further steps to
curb the school lunch program.34

bureaucracy A large, Com-
plex organization composed of
appointed officials.
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Whatever else it may be, bureaucracy is an
outgrowth of representative democracy. If people
demanded that government do less or do nothing, in
dge course public laws would change and the agen-
Cies that exist to translate those laws into admin-
IStrative action would dissolve. But that has rarely
happened in the United States. Instead, 6 of the
federal government'’s 15 cabinet agencies were cre-
ated after 1964. This includes the second and third
largest agencies: the Department of Veterans Affairs,
Created in 1989, and the Department of Home-
land Security, created in 2002. (The largest federal
agency, the Department of Defense, dates back to
1947 and was predated by the Department of War,

which was one of the original cabinet departments
Created in 1789.)

7-1 Distinctiveness of the
American Bureaucracy

As you might expect, much the same can be said for
the growth of bureaucracy in other democratic nations.
Indeed, bureaucratic government has become an obvious
feature of all modern societies, democratic and nondemo-
cratic alike.

American Constitutionalism
and the Federal Bureaucracy

In the United States, however, three aspects of our consti-
tutional system and political traditions give to the bureau-
cracy a distinctive character. First, political authority over
the bureaucracy is not in one set of hands but is shared
among several institutions. In a parliamentary regime,
such as in the United Kingdom, the appointed officials
of the national government work for the cabinet minis-
ters, who are in turn dominated by the prime minister.
In theory, and to a considerable extent in practice, British
bureaucrats report to and take orders from the ministers
in charge of their departments, do not deal directly with
Parliament, and rarely give interviews to the press. In the
United States, the Constitution permits both the president
and Congress to exercise authority over the bureaucracy.
Every senior appointed official has at least two masters:
one in the executive branch and the other in the legislative
branch. Often there are many more than two: Congress,
after all, is not a single organization but a collection of
committees, subcommittees, and individuals. This divided
authority encourages bureaucrats to play one branch of
government against the other and to make heavy use of

the media.

Second, most of the agencies of the federy)
ment share their functions with related agencies Bover,
and local governments. Though some federy) agen :
directly with American citizens—the Interny| Clcsdeaj
Service collects taxes from them, the Federy B EVeny,
Investigation looks into crimes for them, the Posta] rSeiiu'of
delivers mail to them—many agencies work wigh ClVice
organizations at other levels of governmen, For Othe,
the Department of Education gives money to - Ple,

. sch
systems; the Centers for Medicare and Medicajq Sew-%l
in the Department of Health and Human Services |, .
burse states for money spent on health care fo, the tim.
through Medicaid and other programs; the p i nf;%r
of Housing and Urban Development gives grants ¢ zm
ies for community development; and the Employmclt.
and Training Administration in the Departmen of Lab::
supplies funds to local governments so that they can fug
job-training programs. In France, by contrast, governmen,
programs dealing with education, health, housing, and
employment are centrally run, with little or no control
exercised by local governments.

Third, the institutions and traditions of American |if,
have contributed to the growth of what some writers haye
described as an “adversary culture,” in which the definition
and expansion of personal rights, and the defense of right
and claims through lawsuits as well as political action, are
given central importance. A government agency in this
country operates under closer public scrutiny and with a
greater prospect of court challenges to its authority thanin
almost any other nation. Virtually every important deci-
sion of the Occupational Safety and Health Administra-
tion or of the Environmental Protection Agency is likely
to be challenged in the courts or attacked by an affected
party; in Sweden the decisions of similar agencies go
largely uncontested.

The scope as well as the style of bureaucratic gov-
ernment differ. In many Western European nations,
national governments owned and operated large parts of
the economy, including banks, cigarettes, railways, an
telecommunications, for much of the twentieth Ceﬂf‘_"y'
In the 1970s, for example, publicly operated enterpris®®
accounted for about 12 percent of all employment I?
France but less than 3 percent in the United States-
the twenty-first century, advanced industrialized €0V
tries have shifted away from state ownership of comp¥
nies, though governmencs still play a large part in man):
industries. In the United States, the federal govcl'm““'t
regulates privately owned enterprises to a degre nf(c)r
found in many other countries, Why we should pr
regulation to ownership or management as the pro

government role is an interesting question t0 whi
recturn.

|



proxy Government

Much of our federal bureaucracy Operates
of government by proxy ¢ I CVery represe
ment, the voters elect legislators who maj
in this country the bureaucrats ofte
do the work. These “other people”
governments, business firms, and .

Among the programs run this
Medicare, much environmenta] p
lection of income taxes by withho]
pavcheck. Even many military dug
In the first Gulf War in 1991, Am
bered private contractors in the region by 60 to 1, By in
2006, there were nearly as many Private workers a5 soldiers

in Iraq. One company was paid $7.2 billion to get food
and supplies to U.S. troops there.?

When Hurricanes Katrina and Rita hit our Gulf
Coast, the nation’s response was managed by a small
and weak group, the Federal Emergency Management
Agency (FEMA). When the levees broke, it had only
2,600 employees; most of the help it was to provide came
through “partners,” such as state and local agencies, and
some of these were not very competent (see our discussion

of this disaster in Chapter 3).

n the principle
Ntative govern-
e the laws, but
N pay other people to
include seqee and local
onprofit Organizations,
Way are Social Security,
rotection, and the coi—
.ding money from your
1€s are contracted out.”
erican soldiers outnum-

Critics of our government—by—proxy System argue that
it does not keep track of how the money we send to public
and private agencies is used. Congress, of course, could
change matters around, but it has an interest in setting pol-
icies and defining goals, not in managing the bureaucracy
or levying taxes. Moreover, the president and Congress like
to keep the size of the federal bureaucracy small by giving
jobs to people not on the federal payroll.”

Defenders of government by proxy claim that the sys-
tem produces more flexibility, takes advantage of private
and nonprofit skills, and defends the principle of federal-

ism embodied in our Constitution. The defenders make

IMAGE 7. Many people were taken by boat away frqm t.heir
New Orleans homes that were struck by Hurricane Katrina in 2005.
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fair points, but the sys-
tem does produce certain
everyday oddities, such as
the fact that many aver-
age citizens receive costly
federal government ser-
vices over long periods

government by proxy
Washington pays state and
local governments and private
groups to staff and administer
federal programs.

of time without ever directly interacting with civil servants.
Donald E Kettl, a political scientist and professor at the Lyn-
don B. Johnson School of Public Affairs at the University of
Texas, Austin, dubbed this the “Mildred Paradox”: In her
last several years of life, his aged and ill mother-in-law, Mil-
dred, applied successfully for multiple federal health insur-
ance programs and received several years' worth of different
types of expensive institutional care and top-quality medical
treatment—all at government expense—but without ever
actually encountering a single government worker. '

Or look a bit closer at what we noted above regard-
ing the U.S. Department of Agriculture (USDA). As a
result of federal law (the Healthy, Hunger-Free Kids Act
of 2010), the USDA is required to expand and improve
its “food security” programs by, among other measures,
seeing to it that all eligible low-income children have
daily access to free meals (breakfast or lunch plus a snack)
during the summer months when school is out. The law,
however, did not even begin to specify just how the USDA
and its scores and scores of state and local government
proxy agencies (not to mention their tens of thousands
of administrative partners) are to accomplish that objec-
tive. For example, after the law passed in 2010, Philadel-
phia developed one of the largest USDA-funded summer
food programs in the country (almost 4 million meals
served each summer through more than 1,000 local “sites”
including churches, recreation centers, and private homes
on streets closed off for the purpose by local police). But
the city’s summer participation rate among eligible chil-
dren was about 50 percent. Given this complex web of

administration, perhaps it is a surprise that the program
works as well as it does.

7-2 Evolution of the Federal
Bureaucracy

The Constitution made scarcely any provision for an
administrative system other than to allow the president
to appoint, with the advice and consent of the Senate,
“ambassadors, other public ministers and consuls, judges
of the Supreme Court, and all other officers of the United
States whose appointments are not herein otherwise pro-
vided for, and which shall be established by law.”!! Depart-

ments and bureaus were not mentioned.
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In the first Congress in 1789, James Madison intro-
duced a bill to create a Department of State to assist the
new secretary of state, Thomas Jefferson, in carrying out
his duties. People appointed to this department were to be
nominated by the president and approved by the Senate, but
they were “to be removable by the president” alone. These
six words, which would confer the right to fire government
officials, occasioned six days of debate in the House. At
stake was the locus of power over what was to become the
bureaucracy. Madison’s opponents argued that the Senate
should consent to the removal of officials as well as their
appointment. Madison responded that, without the unfet-
tered right of removal, the president would not be able to
control his subordinates, and without this control he would
not be able to discharge his constitutional obligation to
“take care that the laws be faithfully executed.”'? Madison
won, 29 votes to 22. When the issue went to the Senate,
another debate resulted in a tie vote, broken in favor of the
president by Vice President John Adams. The Department
of State, and all cabinet departments subsequently created,
would be run by people removable only by the president.

That decision did not resolve the question of who
would really control the bureaucracy, however. Congress
retained the right to appropriate money, to investigate the
administration, and to shape the laws that would be exe-
cuted by that administration—more than ample power to
challenge any president who claimed to have sole authority
over his subordinates. And many members of Congress
expected the cabinet departments, even though headed by
people removable by the president, to report to Congress.

The government in Washington was at first minuscule.
The State Department started with only nine employees;
the War Department did not have 80 civilian employees
until 1801. Only the Treasury Department, concerned
with collecting taxes and finding ways to pay the public
debt, had much power, and only the Post Office Depart-
ment provided any significant service.

Appointment of Officials

Small as the bureaucracy was, people struggled, often bit-
terly, over who would be appointed to it. From George
Washington’s day to modern times, presidents have found
appointment to be one of their most important and dif-
ficult tasks. The officials they select affect how the laws are
interpreted (thus the political ideology of the job holders is
important), what tone the administration will display (thus
personal character is important), how effectively the public
business is discharged (thus competence is important), and
how strong the political party or faction in power will be
(thus party affiliation is important). Presidents trying to
balance the competing needs of ideology, character, fitness,

and partisanship have rarely pleased most People

Adams remarked, every appointment creaes 1 in. ohy,
. 8rate

10 enemies. anq

Because Congress, during most of the 1
centuries, was the dominant branch of gove
gressional preferences often controlled the 5
officials. And because Congress was, in ty
of people who represented local interests
were made with an eye toward rewarding the loca]

s su
porters of members of Congress or building up locy| p-
organizations. These appointments made on the basp';ny
political considerations—patronage—would [arer},. . °
a major issue. They galvanized various reform effores g, ¢
sought to purify politics and to raise the leve] of com «
tence of the public service. Many of the abuses the b r[r):
ers complained about were real enough, byt patrop i
served some useful purposes as well. It gave the Prcsid:i
a way to ensure that his subordinates were reasonably g,
portive of his policies, it provided a reward the presiden;
could use to induce recalcitrant members of Congress ¢,
vote for his programs, and it enabled party organizations ¢
be built up to perform the necessary functions of noming;.
ing candidates and getting out the vote.

Though at first there were not many jobs to fight over,
by the middle of the 19th century, there were a lot. From
1816 to 1861, the number of federal employees increased
eightfold. This expansion was not, however, the result of the
government taking on new functions, but simply a result
of the increased demands on its traditional functions. The
Post Office alone accounted for 86 percent of this growth.”

The Civil War was a great watershed in bureaucratic
development. Fighting the war led, naturally, to hiring
many new officials and creating many new offices. Just
as important, the Civil War revealed the administrative
weakness of the federal government and led to demands
by the civil service reform movement for an improvement
in the quality and organization of federal employes. And
finally, the war was followed by a period of rapid industri-
alization and the emergence of a national economy.
effects of these developments could no longer be
by state governments acting alone. With the creation of
a nationwide network of railroads, commerce among .
states became increasingly important. The constitutio
powers of the federal government to regulate interstt®
commerce, long dormant for want of much commerc ©
regulate, now became an important source of controversf

r nment, con
PPointme,, 0.
In, a Couecti

. aPPOimmems

A Service Role

10
From 1861 to 1901, new agencies were created, mm};’n)'-
deal with particular sectors of society and the cco:;:i )
More than 200,000 new federal employees were



with only about ‘half of t_hiS increase in the Pogt Office
The rapidly growing Pension Office began paying beneﬁt;
o Civl Wiar veterans; the Department of Agriculture was
created in 1862 to help farmers; the Department of Labor
o8 founded in 1882 to serve workers; and the Depart-
ment of Commerce was organized in 1903 ¢, assist busi-
nesspeople: Many more specialized agencies, such as the
National Bureau of Standards, also came into being.

These agencies had one thing in common: Their role
was primarily to SCWF, not to regulate. Most did research,
ga[hcred statlSthS., dispensed federal lands, or passed out
benefits. Not until the Interstate Commerce Commission
(ICC) was created in 1887 did the federal government
begin tO regulate the economy (other than by managing
the currency) in any meaningful way. Even the ICC had,
at first, relatively few powers.

Federal officials primarily performed a service role for
several reasons. The values that had shaped the Constitu-
tion were still strong; these included a belief in limited
government, the importance of states’ rights, and the fear
of concentrated discretionary power. The proper role of
government in the economy was to promote, not to regu-
late, and a commitment to laissez-faire—a freely com-
petitive economy—was strong. But just as important,
the Constitution said nothing about giving any regula-
tory powers to bureaucrats. It gave to Congress the power
to regulate commerce among the states. Now, obviously,
Congress could not make the necessary day-to-day deci-
sions to regulate, for example, the rates that interstate rail-
roads charged to farmers and other shippers. Some agency
or commission comprising appointed officials and experts
would have to be created to do that. For a long time, how-
ever, the prevailing interpretation of the Constitution was
that no such agency could exercise such regulatory powers
unless Congress first set down clear standards that would
govern the agency’s decisions. As late as 1935, the Supreme
Court held that a regulatory agency could not make rules
on its own; it could only apply the standards enacted by
Congress.' The Court’s view was that the legislature may
not delegate its powers to the president or to an adminis-
trative agency.'®

These restrictions on what administrators could
do were set aside in wartime. During World War 1, for
example, President Woodrow Wilson was authorized by
Congrcss to fix prices, operate the railroads, manage the
communications system, and even control the distribution
of food.'s This kind of extraordinary grant of power usu-
ally ended with the war.

Some changes in the bureaucracy did not end with the
War. During the Civil War, World War I, World War II, the
Korean War, and the war in Vietnam, the number of civil-
1an (as well as military) employees of the government rose
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sharply. These increases
were not simply in the
number of civilians
needed to help serve the
war effort; many of the
additional people were
hired by agencies, such as the Treasury Department, not
obviously connected with the war. Furthermore, the num-
ber of federal officials did not return to prewar levels after
cach war. Though there was some reduction, each war left
the number of federal employees larger than before."’

It is not hard to understand how this happens. Dur-
ing wartime, almost every government agency argues that
its activities have some relation to the war effort, and few
legislators want to be caught voting against something that
may help that effort. Hence in 1944, the Reindeer Service
in Alaska, an agency of the Interior Department, asked
for more employees because reindeer are “a valued asset in

laissez-faire An economic
theory that government should
not regulate or interfere with
commerce.

military planning.”

A Change in Role

Today’s bureaucracy is largely a product of two events:
the Great Depression of the 1930s (and the concomitant
New Deal program of President Franklin Roosevelt) and
World War II. Though many agencies have been added
since then, the basic features of the bureaucracy were set
mainly as a result of changes in public attitudes and in
constitutional interpretation that occurred during these
periods. The government was now expected to play an
active role in dealing with economic and social prob-
lems. In the late 1930s, the Supreme Court reversed its
earlier decisions (see Chapter 8) on the question of del-
egating legislative powers to administrative agencies and
upheld laws by which Congress merely instructs agen-
cies to make decisions that serve “the public interest”
in some area.'® As a result, it was possible for President
Nixon to set up in 1971 a system of price and wage
controls based on a statute that simply authorized the
president “to issue such orders and regulations as he may
deem appropriate to stabilize prices, rents, wages, and
salaries.”"” The Cost of Living Council and other agen-
cies that Nixon established to carry out this order were
run by appointed officials who had the legal authority
to make sweeping decisions based on general statutory
language.

World War IT was the first occasion during which the gov-
ernment made heavy use of federal income taxes—on indi-
viduals and corporations—to finance its activities. Between
1940 and 1945, total federal tax collections increased from
about $5 billion to nearly $44 billion. The end of the war
brought no substantial tax reduction: the country believed
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that a high level of military preparedness continued to be
necessary and that various social programs begun before
the war should enjoy the heavy funding made possible by
war-time taxes. Tax receipts continued, by and large, to grow.
Before 1913, when the Sixteenth Amendment to the Consti-
tution was passed, the federal government could not collect
income taxes at all (it financed itself largely from customs
duties and excise taxes). From 1913 to 1940, income taxes
were small (in 1940, the average American paid only $7 in
tederal income taxes). World Wiar 11 created the first great
financial boom for the government, permitting the sustained
expansion of a wide variety of programs and thus entrench-
ing a large number of administrators in Washington.?

A third event—rthe September 11, 2001, terrorist
attacks on the United States—may have affected bureau-
cracy as profoundly as the Great Depression of the 1930s
and World War II. A law creating a massive new cabinet
agency, the Department of Homeland Security (DHS),
was passed in late 2002. Within two years of its creation,
the DHS had consolidated under its authority 22 smaller

e -

! !I CONSTITUTIONAL
CONNECTIONS
The Framers of the Constitution did not envision anything
akin to today’s federal bureaucracy, with its several million
full-time employees and its millions more part-time employ-
ees. But far more surprising to the Framers than the sheer
size of today’s federal bureaucracy (after all, the country
and its population have grown, too) would be its scope:
cabinet departments, bureaus, independent agencies, gov-
ernment corporations, and regulatory commissions touch-
ing virtually every facet of the nation’s economic, social,
and civic life—trade, banking, labor, environmental protec-
tion, broadcasting, transportation, human services, health,
housing, education, energy, space exploration, national
parks, homeland security, and more. Beyond the contem-
porary federal bureaucracy’s size and scope, the Fram-
ers might be mystified by the “proxy government” system
described earlier in the chapter, and by how so many “fed-
eral” programs are actually jointly funded and administered
by federal, state, and local governments in conjunction with
for-profit firms and nonprofit organizations.

But would the Framers, in turn, view today’s federal
bureaucracy not only as a “fourth branch” of American
national government but one that operates outside their
system of separated powers and checks and balances,
and that has transformed federalism (see Chapter 3) into
Washington-controlled “intergovernmental administration™?

federal agencies with nearly 180,000 federa] .
(third behind the Departments of Defense and
Affairs) and more than $40 billion in bUdgets
behind the Departments of Defense, Heal¢l, and

Services, and Education). In addition, dozens

P Oyets
tterans
(fOUr[},
Human
of inttr.
nder the

.

governmental grant-making programs came |
authority of the DHS.

In late 2004, Congress passed another
promised, over time, to centralize under 4 gy,
tor of national intelligence the work of the
70 federal agencies authorized to spend mone
terterrorist activities. But even after related reform ;
2006, dozens of different agencies were stil] aurhorizéz
to spend money on counterterrorism activitjes, In 2013
the DHS faced sharp questioning from the Hoyse Subi
committee on Oversight and Management Efficiency,
and the Government Accountability Office once agan;
ranked the DHS, which by then employed more than
220,000 employees, among those agencies with serigys
management problems.?'
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aw tha[
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Beyond Checks and Balances?

Some think so. They argue that federal agencies,
including the Internal Revenue Service, the Environmental
Protection Agency, and many others, routinely exercise not
only executive powers, but also lawmaking and judicial
powers as well, and that state governments are required
to fund or co-fund and administer many federal programs
including large ones such as Medicaid. Moreover, they
claim, Congress now commonly passes long and compli-
cated laws and leaves it almost entirely to the discretion of
federal bureaucrats to decide what the laws mean, how to
apply them, and even in some cases how much to spend
on them.

Others, however, think not. They argue that through
federal laws that set boundaries on administrators’ author-
ity (like the Administrative Procedures Act of 1946), routin
oversight of federal agencies by congressional committees
and subcommittees, and federal court decisions limiting
how far Washington can go in requiring state governments
to fund or administer its programs, the federal bureaucr@"
cy's powers and the discretion exercised by Washington®
appointed officials normally remain duly limited. We sha"®

this view: the “fourth branch” is far bigger and broa

er
the Framers could ever have envisioned, but most fedefa'

government agencies most of the time are checked and

balanced by Congress and by other means.

____—_\_—/






