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SCOPE-OF-
NEGOTIATIONS
DECISIONS

PERC Determines Negotiability of
Various Proposals

State-Operated School District of the City of
Paterson, Petitioner, and Paterson Education
Association, Respondent, PERC No. 2005-9, 30
NJPER 339 (1111 2004).

The district petitioned for a scope-of-
negoti ationsdeterminationinvol ving numerous
contract provisions that the association sought
toretainin asuccessor contract. PERC applied
itstest for negotiability and found some of the
proposal snegotiable, and others, inwholeorin
part, nonnegotiable.

A provision requiring grievancematerialsto
be kept in afile separate from the personnel
files of the participants was mandatorily
negotiable. Also mandatorily negotiable wasa
clause that required criticisms or questions, by
asupervisor, administrator, or board member of
any employee or his’her instructional methods,
not to be madein the presence of others (except
association representatives) unless necessary.
PERC stressed that the provision must be read
to permit public criticism when justified or
needed. Also negotiablewasaclauserequiring
“consultation” beforethe school calender isset,
but PERC reiterated that the district has the
right to set the calender.

A provision regarding grade changes was
partially negotiable. Reserving the exclusive
right to the teacher to determine grades and
evaluations of studentswas not negotiable.
However, the requirement that any grade
change beinitialed by the administrator making
the change was negotiable. PERC noted that a
requirement that administrators consult with a

teacher before making a grade change is also
negotiable.

PERC held a clause that required each
employeeto sign/out by signing hig/her initials
was not mandatorily negotiable as the public
employer has the prerogative to establish
timekeeping procedures. It rejected the
association’s claim that the district was free to
change the procedure, asthere was no language
to support that position.

Two contested clauses involved class size.
One set forth that the parties would agree to
desirableclass size, which would be adhered to
“whenever possible.” The stated objectives
wereto avoid overcrowding, protect health and
safety, and effect maximum utilization of
classroomsin schools. Theassociation claimed
this clause was non-binding on the district.
PERC held that the clause wasnot negotiable as
the subject of class size concerns educational
policy. The second clause provided that
grievances on class size and assignments will
terminateat Level Two. Although classsizeis
not negotiable and, therefore, not subject to
binding arbitration, the partiesmay still agreeto
submit it to a negotiated grievance procedure.

The incorporation of job descriptions into
the contract was negotiable. Theassociation
conceded that this did not prevent the district
from revising job descriptions. A clause
requiring the district to only hire teachers
holding certificates was not negotiable. The
association claimed that the clause only
incorporated statutory requirements, but PERC
stated that certificate requirements are not
mandatorily negotiable and may not be part of
a negotiated agreement.

Aninteresting clauseinvolved placement on
salary schedule and previous experience credit.
The clause provided that credit for outside
teaching experience may only be given for full-
time contractual service in publicinstitutions
for one academic year, and no credit could be




given for full-time substitute service. PERC
stated that initial placement on asalary guideis
a mandatorily negotiable issue. However, if
such aclauseinterfered with aboard’ sability to
hire a qualified teacher in an area where there
wasateacher shortage, thedistrict couldcontest
an arbitrator’ saward that flowed from this
clause. Therefore, PERC held that the clause
was negotiable “in the abstract.” In terms of
employment for positions, PERC held
nonnegotiable, aclausethat required thedistrict
to “give due waght” to certain factorsin the
selection and pramotion of employees.

Another area of contention involved
employee evaluations. One provision required
each observation to “be long enough to enable
the employee to demonstrate the full activity
had been observed . . .,” but that the observation
could be shorter if it was only intended to focus
on a certain portion of an activity. PERC
reasoned that this appeared to only pertain to
formal observations, and that the provision
could not pre-empt requirements in N.J.A.C.
6:3-4.1 for nontenured teachers. For tenured
teachers, however, the provision could apply.

Another section, ?Eval uation by Certificated
Personnel,” contained three subsections. PERC
held negotiable the sections that required that
employeeswould only be evaluated by a person
holding a supervisory certificate, and that
principals, vice principals and/or department
chairpersons could evaluate as appropriate.
PERC held nonnegotiable the subsection
providing that an employee could request other
relevant observers.

Compensation Negotiable over
Program Implemented During
Activities Period

Millville Board of Education, Petitioner, and

Millville Education Association, Respondent,
PERC No. 2005-13, 30 NJPER 354 (11115 2004).

The association filed a grievance regarding
increased workload and instructional periods of
teachers who were assigned to the Academy
Successand Pride Program (ASAP) at Lakeside
Middle School. Lakeside operates on anine
period per day schedule; six are classroom
periods, two are team and persond planning
periods, and one is an activities period.
Teachers get 130 minutes of non-pupil contact
time, with aduty-free lunch of 30 minutes, plus
the two planning periods.

During the activity period, some students
received supplemental instruction or
participated in basic skill sgroups. During the
2002-03 school year, apilot program, run by
teacher-administrator teams, started for sixth-
and seventh-grade studentsduring the activities
period. Some of the teams devel oped remedial
programs for math and language arts; these
programs later became the basis for ASAP.
Students who were in those programs showed
higher test scores than students in study halls
and homework clubs. Asthe program evolved,
teacher planning and grading were now
involved during the ASAP period. The
program continued for the 2003-04 school year.

In September 2002, the association filed a
grievance stating that, while ASAP was not an
additional instructional period, theprogram had
evolved into something different. The
association stated that its members were being
observed and have been provided instructional
materialsthat must be used. Moreover, if basic
skills teachers were to be absent during the
ASAP period, they must have an *emergency
plan.” Thus, the association concluded that the
period was an instructiond one for which its
memberswere not being compensated, and that
the period should either stop, or compensation
should be established.

The grievance eventually went to the board,
which denied itin April 2003. The board
reasoned that the program did not exceed the
contractual day, nor did it replace apreparation




period or instructional period. Moreover, the
board opined “if the program were eliminated
would you have teachers do nothing?” The
association sought binding arbitration and the
board filed for a scope-of-negotiations dete-
rmination.

Theboard argued that it had the managerial
prerogative to assign employees to perform
additional duties within ther job responsib-
ilities that do not extend the workday or violate
guaranteed preparationtime. It also maintained
that its decision to establish the program
involved an educational policy goal. The
association countered that ASAP had evolved
into ainstructional period, and that compensa-
tion for additional responsibilities and
distribution of assignments are mandatorily
negotiable.

PERC noted that the association did not
appear to challenge the educational policy
decision and, therefore, arbitration would be
restrained to the extent, if any, the grievance
sought to challenge the implementation of the
program. Furthermore, the association was
restrained from challenging the distribution of
assignments. However, theteachers could seek
additional compensation for increased duties.
Therefore, theissue of additional compensation
for the assignment of these duties was
arbitrable.

Mid-year Termination of
Nontenured Teacher Arbitrable
Under “Just Causg’ Clause

Shamong Township Board of Education,
Petitioner, and Shamong Township Education
Association, Respondent, PERC No. 2005-14,
30 NJPER 400 (1129 2004).

The parties’ collective negotiations
agreement included the following clause:

No employee shall be disciplined or
reprimanded without just cause.
“Discipling” may include oral and/or
written reprimands, increment
withholdings, fines or suspensions
without pay if consistent with law, and
mid-contract dischargesconsistent with
individual contracts. Non-renewal of a
non-tenured teacher is not “discipling”
under this provision.

A nontenured specia education teacher,
who taught a resource room math class, was
terminated on December 10, 2003. Earlier, in
October, she had received a performance
“appraisal” that stated the observation was
done because of continuous behavioral
difficulties with one student. The document
stated that behavior was appropriate, but did
critique some of the lesson and made suggest-
ions for improvement. On December 8, 2003,
the supervisor sent the teacher a memo titled
“Discipline Issues.” The memo asserted
discipline problems continued, that the teacher
had failed to do certain tasks, and that she
needed to know and use certain teaching
techniques. Two days later, the superintendent
notified the teacher that the board intended to
terminate her contract. The board terminated
the contract on December 16, 2003, and the
teacher was paid through February 8, 2004, in
accordance with the 60-day notice clausein the
parties’ contrect.

On December 18, 2003, theassociationfiled
agrievance alleging that the termination lacked
just cause, and invoked the provision cited
above. The grievance sought reinstatement,
back pay, hedth insurance coverage, payment
of COBRA premiums, and any other
appropriate and fair relief. The board denied
the grievance, and the association demanded
bindingarbitration. Theboardfiledfor ascope-
of -negotiations determination.




PERC first stated that a board has the
statutory authority to remove ateacher fromthe
classroom and deny reinstatement. Thus, the
issue was whether the teacher could seek a
remedy for compensation for the remainder of
theyear. PERC stated that it had never before
decided a case of whether a nontenured teacher
who is terminated for incompetency or
inefficiency may arbitrate the termination.
PERC determined that nontenured, terminated
teachers may avail themselves of arbitration to
seek compensation for an unjust termination.

PERC reasoned that the nontenured teacher
does not have a statutory appeal procedure
contesting her mid-year termination.
(Interestingly, such teachers have previously
availed themselves of the jurisdiction of the
Commissioner of Education. Here, the board
“conceded” that no statutory appeal procedure
exists.) N.J.SA. 34:13A-5 authorizes negot-
iations over disciplinary disputes and
determinations. PERC |ooked to thelegidative
history of the 1982 amendment to that statute,
aswell asto statutary schemesinvolving Civil
Service employees.

Applying the negotiability balancing test,
PERC held that aschool board’ sright to ensure
that ineffective teachers are not teaching
students is still protected, but the board can
protect itself from having to pay a discharged
teacher through the rest of the contract year by
not agreeing to any contract proposal that is
unwise. The teachers’ right to seek limited
back pay for the remainder of the year, out-
weighs the employer’ sinterests.

Stipend for School Nur se Provid-
ing Charter Services Arbitrable

Sussex County Vocational School Board of
Education, Petitioner, and Sussex County
Vocational-Technical Education Association,
Respondent, PERC No. 2005-17, 30 NJPER 407
(1132 2004).

The parties current agreement includes full
and part-time non-administrative certificated
personnel, and all secretaries. Excluded from
the unit are custodial/maintenance workers,
adult school instructors and “non-bargaining”
personnel. A grievance arose concerning a
school nurse. The board claimed the nurse was
not in the unit; the association disagreed.

The association stated that the nurse was
always in the negotiations unit, had paid dues,
and previously, a grievance was brought and
settled on the behalf of another school nurse.
Although prior contracts had listed names and
specific titlesin the unit, including the nurse,
the parties had agreed to a more generalized
recognition clause in the currert contract.

Rosemary Murray, a school nurse, was
initially employed for the 2003-04 school year.
In December, she requested that the board
review her salay. The board responded that it
believed the nurse’ s salary was adequate and
met the sal ary request made during the
interview process. The association then filed a
grievance claiming the board had denied a
stipend to the school nursefor providing health
services to charter school students. The
principal referred the grievance to the
superintendent and the board; however, the
association did not present it to the board, but
demanded binding arbitration.

PERC held that the issue of the contract
recognition clause was not anegotiabilityissue.
The compensation clam was legally arbitrable
and, therefore, arestraint of binding arbitration
was denied.

Transfer and Reassignment
Clauses Not Negotiable Except for
Notice Provisions

Franklin Township Board of Education,
Petitioner, and Franklin Township Support
Saff Association, Respondent, PERC No. 2005-
18, 30 NJPER 408 (1133 2004).




The association represents noncertified
support staff. At the time of the petition, the
parties’ previous contract had expired and
negotiations were ongoing. The board sought
to remove or revise certain provisionsin the
expired contract that it considered nonnegoti-
able. Four of the provisionsfell under anarticle
entitled “ Transfers and Reassignments.”

The first provision staed that the board
could not involuntarily transfer or reassign
employees if there was a qualified volunteer
availabletofill theposition. PERC rejected the
association’s argument that this provision only
appliedif therewere an equally qualified group
of people, and one person volunteered. PERC
found that the provision appliedto all vacancies
and, therefore, was not negotiable.

The second provision dated that, if a
vacancy occurred, it would be filled by
seniority; however, any vacancies stemming
from the original vacancy would befilled at the
board’s discretion. PERC held that this
provision was not mandatorily negotiable. The
third provision required employees who were
reguesting atransfer to file awritten statement
with the school business administrator, and
such requests had to be submitted no later than
five days after the vacancy was posted.
Additiondly, vacancy postingswould bemailed
to employees during the summer recess The
board argued that it was burdensome to mail
notices, and that notification should be limited.
PERC, however, agreed with the association
that the clause dealt with procedural aspects of
transfers and, therefore, was negotiable.

The final provision dealing with transfers
stated that the board would honor the wishes of
theindividual employeesregarding requestsfor
voluntary reassignmentsand/or transfers, tothe
extent the decision didnot conflict with the best
interests of the school district. If the request is
denied, arenewal or subsequent request the
next year, would be granted unless thereis no
opening. Finaly, theclauserequiredthat ajoint

committee consisting of two board represent-
atives and two association members would
make the decision if more than one employee
applied for the same position. PERC held this
provision to be nonnegotiable.

The next set of disputed provisions were
under asection entitled “Field Trips.” Thefirst
section required the distribution of a survey on
field trips to each bus driver at the start of the
school year. Interested driverswould be placed
on an eligibility list by seniority, and field trips
would be assigned on arotating basis using the
list. PERC held that the survey and list were
negotiabl e, but assignment by senioritywasnot.

The next provision required bus drivers
interested in kindergarten runs to apply in
writing in June for the next school year.
Assignments to kindergarten runs would be
based on applications and seniority, but
assignment to a specific run would be at the
board’ sdiscretion. PERC found the application
process to be negotiable, but that the
assignment of drivers to those runs concerned
educational policy and, therefore, was not
negotiable.

The last provision required the posting of
vacancies for kindergarten runs, and that
assignment would be made by seniority of those
applying. PERC held the posting language to
be negotiable, but the assignment language
nonnegotiable.

REPRESENTATION
DECISIONS

Technology Technician/Trainer
Not Confidential Employee

Downe Township Board of Education,
Petitioner, and Downe Township Education
Association, Respondent, D.R. No. 2005-3, 30
NJPER 388 ({1125 2004).




The association is a broad-based unit
comprised of certificated and noncertificated
personnel: teachers, aides, busdrivers, janitors,
and secretaries. Among those excluded from
the unit are confidential secretaries, the
cafeteriaand custodial supervisors, accounting
clerks and other supervisory employees. The
district has one school, and the administration
consists of a superintendent, the superinten-
dent’ s secretary, business manager, accounting
clerks, principal, principal’s secretary and
transportation coordinator.

In April 2003, prior to the expiration of the
parties’ previouscontract, theboard adopted the
title and job description of technology
technician/trainer (hereinafter ?trainer”). The
board hired Sharon Chance in July 2003. The
board filed a claification of unit petition with
PERC seeking to exclude the trainer from the
unit, and the association opposed the petition.
Theboard claimed thetrainer wasaconfidential
employee, which the association disputed.

PERC examined the trainer’s job duties.
They included implementing a PK -8 computer/
technology education program, assisting small
groups in the computer lab, coordinating
devel opment of computer curriculum, installing
and maintaining software, serving as the link
between the district and vendors, coordinating
training for the professional staff, trouble-
shooting problemswith computersand entering
data into the information system. The board
claimed that, starting in 2004-05, dl of the
board’ sinternd reports and documents would
be automated and that Chance would have
access to the board'’ s reports on negotiations
issues.

Chance’ s supervisor is the superintendent,
who does not participate in negotiations. Four
board members and the business manager
comprise the negotiations team. The business
manager may consult with the trainer if there
are problems with the district’s computer
system. Asof the date of this case, Chance had

never beeninvolvedinnegotiations. Theboard
claimed that it intended to use her to cost-out
negotiations proposals in the future, but there
was no evidence that Chance would then have
actual knowledge of the board’ s negatiation
positions prior to their communication to the
association.

PERC rejected the board’'s argument that
Chance’ s duties and access to negotiation data
made her a confidential employee. PERC
narrowly construesthedefinition of confidential
employee. Mere accessto materials, including
confidential information, does not resultin a
sufficient basis for finding confidential status.
There must be knowledge of material used in
the labor relations process. If Chance did
participate in the next negotiaions, it was
unclear what her role would be, or if shewould
know strategies and positions before the
association. Thus, PERC found that it was too
speculative at thisjuncture to find confidential
status.

Unit of Full-Time Classroom
Aides Appropriate

Kearney Board of Education, Public Employer,
and Kearney Teachers Aides Association,
Petitioner, D.R. No. 2005-5, 30 NJPER 425 (1139
2004).

The association sought to represent a
negotiations unit of nine full-time classroom
aides. The board refused to consent to an
election, arguing that the proposed unit wastoo
narrow asit excluded part-timeaides. The part-
time aides, according to the association, were
not interested in representation. The
association also claimed that the existing
collective negotiationsunitshad all rejected the
aides’ inclusion inthe unit.

The representation director found the
district employed nine full-timeaides, seven of
whom arein the classroom, and two on the bus.




There are over 200 other aides who work part
time, and do not receive any bendits. Thefull-
time aides are eligible for medical benefitsand
paid leave. The aides do not have any
supervisory authority, and reported to the
director of special services and the building
principal where they are assigned.

Therearefivebargaining unitsinthedistrict
representing the following groups:
administrators/supervisors; department chair-
persons; teaching staff; secretaries and
custodial/maintenance. Only central office
personnel, security guards and aides do not
currently belong to a bargaining unit.

In January 2000, the association filed its
first petition to represent full-time aides. At
that time, the representation director rejected
the proposed unit of full-time aides asbeing too
narrow, but did not state which existing
negotiations unit would be the most appro-
priate. Thedirector, in dismissing the petition,
stated that if, after areasonabletime period, no
other unit sought to represent the aides, then
PERC would reconsider. The aides asked both
the teachers' unit and the secretaries’ unit for
representation; however, those groupsdeclined.
The full-time aides then renewed their request.

The association now argued tha, if PERC
did not certify their unit, it would “be
disenfranchising the aidesfrom exercisingtheir
statutory rights to representation.” The board
argued that PERC should not disturb its
previous finding that the unit was too narrow.

The representation director stated that
PERC generally does encourage broad-based
units; however, this must also be balanced
against the right of public employees to
negotiate. Thus, the totality of the circum-
stances must be examined. Here, the district
already negotiated with five different groups.
Residual units may be approved where there
would not be arisk of further unit proliferation,
the employees have remained unrepresented for
a period of time, and the current represen-
tative(s) are not willing to represent the
petitioning group of employees. Whilethepart-
time and full-time aides share a community of
interest, the former are not interested in
representation. Thus, full-time aides had no
other options.

Therepresentation director held that theunit
was appropriate. The director, did however,
state that if the part-time aides organize, they
would be part of the unit of the full-time ades,
unlessthe board consented to a separate unit of
part-time aides. Thus, the director ordered the
election to proceed.
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