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summary 

 
PERC refuses to issue advisory opinion regarding provision pertaining to 
employees’ choice of doctors (page 2).  Board violated employer-employee relations 
act by terminating bus drivers and subcontracting their work in retaliation for 
electing association to represent them (page 3).  Appellate Division affirms PERC’s 
ruling that board committed unfair practice by failing to consider teacher association 
vice-president for summer position (page 4).  PERC determines that negotiations 
unit could not be limited to nine full-time school aides to the exclusion of over 100 
part-time aides (page 5).  Secret ballot election ordered for full- and part-time food 
service satellite managers and assistant managers (page 5).  
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SCOPE-OF-
NEGOTIATIONS DECISION

PERC Refuses to Issue Advisory Opin-
ion Regarding Provision Pertaining to
Employees’ Choice of Doctors 

Teaneck Board of Education, Petitioner, and
Teaneck Twp. Education Assoc., Respondent,
PERC No. 2005-40, 30 NJPER 483 (¶162 2004).

Article XI.K., section 3 of the parties’
collective negotiations agreement states as follows:

An injured employee may use a doctor of
his/her choice in the event of injury,
subject to the qualification that, if in the
opinion of the insurance carrier a doctor
appears to be dragging out or continuing a
case beyond its normal limits, as deter-
mined by a separate doctor, the insurance
carrier may decline in the future to accept
the use of said doctor for any further case.

On December 23, 2003, the board’s attorney
wrote to the association and opined that this
provision would be unlawful if interpreted so as to
prevent the board from requiring a claimant to see
a doctor approved by the board’s insurance carrier.
The letter indicated that two employees had
previously asserted that this provision allowed
them to refuse to be examined by approved
doctors.  The two employees’ claims were rejected
and no grievances were filed.  The letter further
explained that the board was exploring ways to
provide workers’ compensation through insurance
pools, and that the pools would not do business
with the board if employees could not be required
to submit to examinations by approved doctors.

On January 20, 2003, the association’s attorney
responded that the board has the right to make the
initial choice of doctors to fulfill its legal
obligation to provide medical services to an injured
employee, but that the board was not required to
direct an employee to use a particular doctor.  The
association’s attorney also indicated that the
collective negotiations agreement permits an

injured employee to use a doctor of his choice at
board expense.

On August 23, 2004, the board filed a scope-
of-negotiations petition which requested a deter-
mination that the workers’ compensation provision
was illegal and unenforceable.  The Public Em-
ployment Relations Commission’s (PERC) case
administrator advised the board that, absent special
circumstances, PERC generally does not make
negotiability determinations about existing contract
clauses unless a dispute has arisen either during
successor negotiations or as a result of a grievance.
The board responded that there were special
circumstances because insurance pools have been
rejecting its applications due to the financial uncer-
tainty arising out of the contract language, and case
law has arisen preempting the provision.  The
association countered that there were no special
circumstances warranting a scope determination.

PERC dismissed the board’s petition and found
that there were  no special  circumstances
warranting its consideration of the provision in
question.  Citing Cinnaminson Twp. Bd. of Educ.,
PERC No. 78-11, 3 NJPER 323 (1977), PERC
explained that special circumstances exist if a
petitioner has made of prima facie showing that: 

(1) a particular clause in a contract has
been declared to be an illegal, as opposed
to a mandatory or permissive, subject of
collective negotiations by an intervening
Commission or judicial decision or (2)
specific legislation mandates the conclu-
sion that a particular contractual provision
is  an  i l l egal  subject  for  col lect ive
negotiations  .  .  .  .

PERC found that the cases cited by the board
were issued before the start of the parties’
agreement, and no decisional law or legislation has
occurred since the start of the agreement which
impacts the provision in question.  Therefore,
PERC found no special circumstances existed and
dismissed the petition.  PERC did comment that
the board could file a new petition should a negot-
iability dispute arise during successor contract
negotiations or if a grievance was filed.
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UNFAIR PRACTICE
DECISIONS

Board Violated Employer-Employee
Relations Act by Terminating Bus
Drivers and Subcontracting Their
Work in Retaliation for Electing
Association to Represent Them

Warren Hills Regional Board of Education,
Respondent, and Warren Hills Regional High
School Education Association, Charging Party,
PERC No. 2005-26, 30 NJPER 439 (¶145 2004).

In March 2002, the association president
advised the district’s superintendent that the
district’s bus drivers wanted to become members
of the association.  The superintendent replied that
“[t]hey don’t want to do that.”  Shortly thereafter,
the association filed a representation petition, won
the election, and was certified as the majority
representative of the bus drivers, mechanics and
security guards.  After the superintendent was
notified of the results, he told the association
president that he was exploring the possibility of
privatizing the bus drivers to save money.  This
was the first time that the superintendent told the
association president that he was considering
privatization, and prior to the election, the board
had not explored the possibility of privatizing
services.

On June 25, 2002, the superintendent
recommended to the board that it subcontract its
bus routes.  At the board meeting, a bus driver
asked the superintendent why they were not given
the opportunity to save their jobs by negotiating a
possible reduction in their salaries.  The superin-
tendent responded by saying that they “lost the
right to negotiate with him.”  Subsequently, the
board solicited bids to subcontract services.  At the
meeting to accept the bid, the superintendent
publicly told the bus drivers that they lost their
right to negotiate with him.  

On July 1, 2002, the association filed an unfair
practice charge which was subsequently amended.

The board filed an answer denying that the
subcontracting had occurred as a result of the
superintendent’s alleged anti-union animus.

After three days of hearings, the hearing
examiner issued his decision on July 1, 2004.  He
found that the decision to subcontract was
motivated by the superintendent’s hostility toward
the drivers’ organization efforts, and that the board
failed to prove that it would have privatized bus
services regardless of the hostility.  The board then
filed exceptions to the hearing examiner’s decision
with the Public Employment Relations Com-
mission (PERC).

PERC adopted the hearing examiner’s findings
of fact and concluded that the board committed an
unfair practice in violation of N.J.S.A. 34:13A-
5.4(a)(1), (3) and (5).  These provisions of the New
Jersey Employer-Employee Relations Act prohibit
public employers from (I) interfering with
employees’ rights under the Act, (ii) discouraging
employees in the exercise of their rights under the
Act, and (iii) refusing to negotiate in good faith
with the employees’ majority representative.

Citing In the Matter of the Twp. of Bridge-
water, 95 N.J. 235 (1984), PERC explained that, in
order for the charging party to prove that an unfair
practice has occurred, it must demonstrate by a
preponderance of the evidence that protected
conduct was a substantial or motivating factor in
the board’s adverse action.  This means that the
charging party must prove that the board knew of
the activity and was hostile toward the exercise of
protected rights.  PERC further explained that a
board has a prerogative to subcontract services, but
it cannot do so for anti-union reasons.

Based on the evidence, PERC found that the
bus drivers engaged in protected activity and that
the superintendent knew of that activity.  PERC
also found that the association established that
hostility toward that protected activity was the
motivation for the subcontracting decision.  In this
regard, PERC found that the timing of the
subcontracting decision in relation to the bus
drivers’ activity was an important factor in
assessing the board’s motivation.
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With regard to the issue of whether the board
proved that it would have subcontracted despite the
superintendent’s hostility to the bus drivers’
organizing efforts, PERC found that, while saving
money might have been a legitimate reason for
privatizing services, the evidence showed that anti-
union animus was the real reason.  PERC stated
that the fact that “the subcontracting saved the
Board money does not make legal its illegally
motivated decision.”  Furthermore, although the
association never requested to negotiate, a request
to negotiate is not a precondition to a finding of a
violation.  Therefore, PERC ordered the board,
among other things, to: (1) offer reinstatement to
all terminated bus drivers; (2) make the terminated
employees whole for all salary and benefits less
mitigation; and (3) negotiate in good faith with the
association over the terms and conditions of
employment for the bus drivers.

Appellate Division Affirms PERC’s
Ruling That Board Committed Unfair
Practice by Failing to Consider
Teacher Association Vice President for
Summer Position

Irvington Board of Education, Respondent-
Appellant, v. Irvington Education Association,
Petitioner-Respondent, App.Div. Dkt. No. A-5244-
02T3, 31 NJPER 15 (¶8 2005).

Andaiye Foluke has been employed by the
board as an elementary school teacher since 1986.
Between 1998 and 2001, she was vice-president of
the association, and also served as a negotiation
team member and grievance co-chair.

In February 2001, the language arts supervisor
sent all language arts teachers a memo soliciting
applications for summer arts literacy curriculum
writer(s).  The language arts supervisor asked
Foluke to join the committee to review the
applications based on the fact that Foluke had
extensive teaching experience and had previously
been a curriculum writer.  Foluke, who taught three
science and three language arts classes to sixth

graders, applied for the position but was rejected
by the board.  The board accepted every teacher
recommended by the supervisor except Foluke,
even though the sixth grade was the only grade not
represented on the K-8 team.

The board president, who told Foluke that her
daughter’s college tuition would be paid if she
stopped acting on behalf of the association, led the
board’s personnel committee discussion which
resulted in Foluke’s rejection.  An assistant
superintendent had incorrectly told the personnel
committee that Foluke taught mainly science
classes, and did not tell the committee that Foluke
taught language arts.

Previously, the superintendent had pulled
Foluke from a negotiation session and offered her
a promotion to assistant superintendent.  The board
vice president also told Foluke that her daughter’s
college tuition would be paid if she stopped her
union activity.

The association challenged the board’s
rejection of Foluke and filed an unfair practice
charge with the Public Employment Relations
Commission (PERC).  The association alleged that
Foluke was not selected for the position because of
her union activities.

PERC’s hearing examiner recommended that
the complaint be dismissed.  The hearing examiner
found that there was insufficient evidence that the
board’s decision was in retaliation for Foluke’s
union activities.

On May 30, 2003, PERC rejected the hearing
examiner’s conclusion.  PERC determined that the
board’s reason for not appointing Foluke was
pretextual, and in retaliation for her union
activities.  PERC believed that the hearing
examiner should not have limited his focus on the
discussions by the personnel committee and by the
board.  PERC believed that those discussions
should have been considered in the broader context
of the past interactions between Foluke, the
superintendent, the board president and vice-
president.  PERC believed the offer of a promotion
and the offer to pay for her daughter’s college
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tuition were evidence of hostility toward’s her
protected activity.  PERC stated that a board may
commit an unfair practice not only through
retaliatory conduct, but by promises of wage or
benefit increases for employees not to support
union activity.  The board appealed PERC’s
decision to the Appellate Division.

The Appellate Division stated that PERC has
expertise in evaluating evidence and applying the
statutory provisions regarding unfair practices.  It
ruled that PERC’s findings were based on the
substantial credible evidence in the record, and that
its determination of an unfair practice will stand on
appeal unless there is a clear showing that it is
arbitrary and capricious.  The court ruled that the
board failed to make such a showing and affirmed
PERC’s decision.

REPRESENTATION
DECISIONS

PERC Determines That Negotiations
Unit Could Not Be Limited to Nine
Full-Time School Aides to the
Exclusion of over 100 Part-Time Aides

Kearny Board of Education, Public Employer, and
Kearny Teachers’ Aides Association, Petitioner,
PERC No. 2005-42, 30 NJPER 504 (¶171 2004).

On January 12, 2004, the Kearny Teachers’
Aides Association (association) filed a repre-
sentation petition with the Public Employment
Relations Commission (PERC).  The association
wanted to represent a unit limited to nine full-time
aides.  The board would not consent to an election
and contended that the appropriate unit needed to
include approximately 173 part-time aides.

PERC’s director of representation found that
the unit was appropriate for various reasons
including: (1) part-time aides have not sought
representation; (2) no other employee organization
wants to represent them; and (3) if the petition is
dismissed, it may result in the full-time aides being

unable to secure representation.  The director
found that the right of the full-time aides to secure
representation outweighed the board’s interest in
having a broad-based unit of aides.

The board subsequently sought review of the
director’s decision by PERC.  The board argued
that the decision ignores longstanding precedent
that units be organized along broad-based lined,
and that part-time and full-time employees share a
community of interest.

PERC agreed with the board and dismissed the
petition.  PERC stated that it has long refused to
certify negotiations units that exclude regular, part-
time employees.  It is generally opposed to
fragmented units, and explained that N.J.S.A.
34:13A-5.3 requires units to be organized with
regard to the community of interest among the
involved employees.  PERC found that the director
correctly noted that, in educational settings, there
can be many different unit structures.  For ex-
ample, teachers could be in a unit separate from
support staff, or support staff and teachers could be
combined in a single unit.

However, PERC rejected the main argument
raised by the association which is that, unless full-
time aides are permitted to organize separately
from part-time aides, they will not be able to be
organized at all.  PERC found that there was no
strong, separate occupational identity between full-
and part-time aides.  Moreover, there was no
evidence of a failed attempt to organize all of the
aides.  Therefore, it found no extraordinary
circumstances in this case to justify a separate unit.

Secret Ballot Election Ordered for
Full- and Part-Time Food Service
Satellite Managers and Assistant
Managers

Camden Board of Education, Public Employer,
and Communications Workers of America,
Petitioner, D.R. No. 2005-8, 31 NJPER 1 (¶1
2004).
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address all comments and questions to

Maria M. Lepore

Melissa R. Vance

Beth L. Finkelstein

Andrew Babiak

Association Counsel

On October 21, 2004, the Communications
Workers of America (CWA) filed a petition for
certification with the Public Employment Relations
Commission (PERC) seeking to represent a unit
consisting of approximately thirty-eight full- and
part-time food service satellite managers and
assistant managers employed by the board.  These
food service personnel work primarily in the
district’s elementary schools where there are
limited kitchen facilities.  These individuals serve
students meals in their classrooms, and do not
prepare or cook the food.  The board has employed
these types of food service personnel for more than
twenty years.  None of them has ever been
represented by a collective negotiations unit, nor
has any other organization indicated an interest in
representing them.

On November 5, 2004, PERC’s staff conducted
an investigatory conference; CWA advised that it
consented to a secret ballot election.  The board
advised that it did not consent to an election.
However, the board did not offer any legal reason
for its refusal to consent.

PERC’s representation director explained that
N.J.S.A. 34:13A-5.3 gives public employees the
right to organize and negotiate collectively, and
that PERC has the responsibility of conducting
secret ballot elections so that the employees have
an opportunity to select a majority representative.
In this case, there were no material facts in dispute,
and therefore, the representation director could
make findings regarding the appropriateness of the
unit and whether to order a secret ballot election.

The representation director found that the
proposed unit was prima facie appropriate.  First,
it did not consist of any supervisory or confidential
employees.  Second, while PERC prefers broad-
based units, the board has already permitted unit
fragmentation by permitting the formation of
between ten and twelve narrowly defined units.
The director also found that allowing an election
will effectuate the policies of state law, and allow
them to determine whether to have CWA as their
majority representative.  Therefore, the director
ordered that an election take place within thirty
days of his decision, and that the board file an
employee eligibility list with PERC within ten days
of the election.
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