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summary

PERC temporarily restrained arbitration of teacher’s grievance challenging board’s
refusal to transfer teacher as requested (page 2). Catastrophic illness provision in
association’s collective bargaining agreement is not mandatorily negotiable (page 3).
PERC denies board’s request to restrain arbitration regarding the nonrenewal of a
custodian’s contract (page 4). Transfer to insure improved working relationships
with fellow teachers is not disciplinary in nature (page 5). Stay denied in case
holding subcontracting was an unfair practice (page 6). PERC declines to dismiss
unfair practice charge even though DCR determined that employee was not
physically able to perform the duties of her position (page 6). Secretary to business
administrator is confidential position to be excluded from unit. (page 7).
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SCOPE-OF-
NEGOTIATIONS
DECISIONS

PERC Temporarily Restrained
Arbitration of Teacher’s Griev-
ance Challenging Board’s Refusal
to Transfer Teacher as Requested

Old Bridge Township Board of Education,
Petitioner, and Old Bridge Township Education
Association, Respondent, 31 NJPER 44, [.R.
No. 2005-8 (421 2005).

The board petitioned for a scope of
negotiations determination to restrain arbit-
ration of a grievance filed by the association.
The association claims that the board’s denial
of the teacher’s request to be transferred is
arbitrary and capricious. The association
contends that the board policy prohibiting
relatives and spouses from working together is
also arbitrary. In addition to filing the petition
to restrain arbitration, the board requested
interim relief to temporarily restrain arbitration
pending a final determination by the
Commission. The teacher had requested to be
transferred from one district middle school to
the other.

The applicable collective bargaining
agreement permits employees to submit written
requests for voluntary transfers. The district
also has anepotism policy. The policy provides
in pertinent part that, when relatives or spouses
are employed in the district, neither the relative
nor the spouse may have a direct supervisory or
administrative relationship with the other
following the adoption of this policy. Relatives
and spouses were not to be assigned to the same
building whenever possible.

The board denied the teacher’s request for a
transfer on June 22, 2004. The assistant
superintendent explained to the teacher in
writing that the request for the transfer was
denied based upon the above-referenced board
policy. The letter also noted that the district has
attempted to apply the policy in a consistent
manner since its adoption. The assistant
superintendent also explained that, since there
are two middle schools, it is possible to adhere
to the policy.

Upon receipt of the letter, the association
filed a demand for arbitration. In addition to
claiming that the transfer denial was arbitrary,
the association also claimed that there had been
25 instances in which the board permitted
relatives to work in the same building since the
policy had been adopted. In fact, the
association asserted that this is the first time
that the policy has been enforced.

PERC granted the board’s request for an
interim restraint of arbitration. The decision
explained that a request for this type of interim
relief can be granted if the moving party
demonstrates both a substantial likelihood of
prevailing in a final commission decision on its
legal and factual allegations, and that
irreparable harm will occur if the requested
relief is not granted. Moreover, the pubic
interest must not be damaged by the interim
relief order and the relative hardship to the
parties in granting or denying relief must be
considered. Furthermore, interim relief will be
granted to restrain arbitration where there is a
showing that the grievance is not legally
arbitrable.

In general, transfer criteria and transfer
decisions are not issues which are mandatorily
negotiable. The decision explained that, since
the grievance directly challenges the board’s
decision not to grant a transfer request, the
commission is likely to restrain arbitration. The




decision further explained that the commission
has consistently restrained arbitration of
grievances that seek to overturn non-
disciplinary transfer decisions. Furthermore,
language which states that transfer requests will
not be arbitrarily denied is not mandatorily
negotiable. PERC issued an order temporarily
restraining arbitration.

Catastrophic Illness Provision in
Association’s Collective
Bargaining Agreement Is Not
Mandatorily Negotiable

Waldwick Board of Education, Petitioner-
Respondentv. Waldwick Education Association,
Respondent-Appellant, Dkt. #A-4477-03TS, 30
NJPER 46 (941, 2005).

The association appealed PERC’s ruling
that a provision in the parties’ collective negot-
iations agreement concerning catastrophic
medical leave was not mandatorily negotiable.
On appeal, the Appellate Division framed the
issue for its determination as whether, through
the passage of N.J.S.4. 18A:30-6, the Legis-
lature has given boards the managerial
prerogative or discretion that cannot be
bargained away regarding extended sick leave,
despite the obligation under the Employer-
Employee Relations Act, N.J.S.4. 34:13A-1, et
seq. (the Act). The Act does require boards to
negotiate in good faith with representatives of
their employees with respect to those matters
which intimately and directly affect the work
and welfare of their employees.

Here, the collective negotiations agreement
contained a provision regarding sick leave due
to catastrophic illness. The agreement provided:

A catastrophe shall be deemed to exist
when both the following conditions are
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met: (a) When a continuous illness
exceeds twenty (20) work days, and;

(b) When accumulated sick leave has
expired, and;

(c) When both of these conditions exist
simultaneously.

Teachers

The Board of Education shall pay to the
sick teacher his contracted salary less
the salary of the substitute, based on the
daily substitute rate as established by
the Board for that year, for a period of
time not to exceed the total number of
days of accumulated sick leave accre-
dited to said employee at the beginning
of the continuous illness. Or, the Board
shall pay the ill teacher his contracted
salary less the salary of the substitute
based on the daily substitute rate as
established by the Board for that year
for a period of time equal to ten (10)
days for each year of service in the
Waldwick school system, if this aggre-
gate number of days is greater than the

accumulated sick leave as previously
defined.

During the negotiating sessions for a
successor agreement, the board adopted the
view that the above quoted provision was
illegal and unenforceable, due to N.J.S. 4.
18A:30-6. The association sought to retain the
language. The board filed for a scope of
negotiations determination. PERC ruled in the
board’s favor, noting that catastrophic sick
leave was not a mandatory subject of negotia-
tions, because the existence of the statute
eliminates board discretion. On appeal, the
association argued that the statute did not have
a preemptive effect.

The court affirmed PERC’s decision finding
that the statute does preempt collective
negotiations on this issue. The court reasoned




that the parties’ agree that, but for the existence
of the statute, the subject would be a mandatory
subject of negotiations. With regard to preemp-
tion, a negotiation is preempted only if the
regulation fixes a term and condition of
employment expressly, specifically and
comprehensively. Accordingly, legislation
which sets terms and conditions of employment
would preempt negotiations on these terms.
The court remained unconvinced by the
association’s argument that the language of the
sick leave statute was not specific. The statute
provides that, in the case of an absence
exceeding an employee’s annual accumulated
sick leave, a board “may” pay such person each
day’s salary less the actual cost of a substitute
for such a length of time as the board may
determine in each individual case. The court
believed that the statutory language expressly,
specifically, and comprehensively addresses the
board’s authority and mandates that its authority
be exercised on a case-by-case basis. There-
fore, the statute by its terms precludes the
negotiation of contract language which is
broadly applicable. In addition, the court
refused to accept the association’s view that the
language of the statute gives the board the
option to determine catastrophic illness claims
either individually or collectively, thus, per-
mitting negotiation.

PERC Denies Board’s Request to
Restrain Arbitration Regarding
the Nonrenewal of a Custodian’s
Contract

Holmdel Township Board of Education,
Petitioner, and the Holmdel Township
Education Association Respondent, PERC No.
2005-50, 31 NJPER 83 (939 2005).

The board petitioned for a scope of
negotiations determination seeking to restrain
binding arbitration sought by the association.
The association alleged that the board violated
the applicable collective negotiations agreement
when it determined that it would not renew a
custodian’s contract. The association represents
certain groups of employees including
custodial, maintenance and grounds personnel.

PERC ruled that it does not have
jurisdiction to restrain arbitration in this matter.
The decision reasoned that PERC’s jurisdiction
in these matters is narrow and is governed by
Ridgefield Park Education Association v.
Ridgefield Park Board of Education, 78 N.J.
144, 154 (1978). Specifically, the Commission
addressed whether the subject matter in dispute
is within the scope of collective negotiations.
The remaining issues are to be determined by an
arbitrator or the courts. Those issues are: (1)
whether the subject is within the arbitration
clause of the agreement; (2) whether the facts
are as they have been alleged by the grievant;
(3) whether the contract provides the employer
with a defense; or (4) whether there is a valid
arbitration clause. Any additional issues which
might arise would also be decided by an
arbitrator or the courts.

The board argued that the outcome of this
petition should be governed by Camden Board
of Educationv. Alexander, 181 N.J. 187 (2004).
Specifically, the association stated that the
parties’ collective negotiations agreement is
silent upon the issue of non-renewal.
Accordingly, there is no basis for the matter to
proceed to arbitration. The association
countered by stating that the issue of whether
the parties agreed to arbitrate a non-renewal is
an issue of substantive arbitrability and,
therefore, is beyond the jurisdiction of a scope
of negotiations proceeding before PERC.
PERC agreed with the association in noting




that, under Ridgefield, PERC does not have
jurisdiction to determine whether the parties
agreed to arbitrate the non-renewal of a
custodian’s contract. Rather, PERC explained
that this issue must be decided by an arbitrator
or the courts. PERC issued an order denying
the board’s request to restrain arbitration.

Transfer to Insure Improved
Working Relationships with
Fellow Teachers Is Not
Disciplinary in Nature

Old Bridge Township Board of Education,
Respondent, and Old Bridge Township
Education Association, Petitioner, PERC No.
2005-64, 31 NJPER 118 (949 2005).

The association filed a contested transfer
petition alleging that a teacher was transferred
between work sites for disciplinary reasons in
violation of N.J.S.4. 34:13A-25. The district
did not file an answer in a timely manner. The
consequence of failing to file an answer is that
all of the allegations in the petition are deemed
to be admitted and true.

The petition alleged the superintendent
advised the petitioner that he was being
transferred due the petitioner’s difficulty in
getting along with people. In particular, the
petitioner was advised that he was having
difficulty getting along with the rest of the
teachers in the physical education department.
In addition, the petition alleged that the
principal advised the petitioner that he was
being transferred because he had problems
communicating with others. Otherwise, the
principal believed that the petitioner’s job
performance was very good.

The petition also alleged that the health and
physical education supervisor advised the

petitioner that he was being transferred because
the other physical education staff members
wanted him out of the building. The supervisor
advised the petitioner that, after the transfer, the
petitioner was going to be in a position where
he did not have to work with other people.

PERC held that the petition should be
dismissed. The decision reasoned that N.J.S. 4.
34:13A-25 provides that transfers of employees
between work sites are not mandatorily
negotiable or legally arbitrable. Such transfers,
however, cannot be made for disciplinary
reasons. If PERC finds that a transfer has been
made for disciplinary reasons, the remedy is to
return the employee to his/her original position.
Transfers have been found to be disciplinary
when they were triggered by an incident for
which the employee was also reprimanded or
disciplined. In addition, PERC will look at the
proximity in time between the transfer and the
incident. Moreover, in instances where a
transfer was deemed disciplinary, the employer
was unable to explain how the transfer furthered
its educational or operational needs.

Alternatively, transfers have been found not
to be disciplinary in nature when they were
implemented predominantly to further an
employer’s educational, operational or staffing
objectives. Finally, transfers undertaken to
address an employee’s poor job performance, as
opposed to other concerns such as absenteeism,
have been found as not disciplinary in nature.

To summarize, case law has been consistent
with the Legislature’s understanding that a
transfer is predominantly disciplinary when it is
punitive, or not made for educational staffing
purposes. Here, according to the petition, the
allegations of which were all deemed admitted,
the petitioner was told by the superintendent
that he was transferred due to the difficulty the
petitioner was having getting along with other
staff members. The principal had also advised




the petitioner that he had difficulties with
communication. Finally, the petitioner’s
supervisor advised him that all the other staff
members were complaining about him. The
overall picture which emerged was that of a
teacher who was having difficulty getting along
with other staff members, and was being placed
in a position where he could work independ-
ently. Thus, the transfer appears to have been
made for operational and staffing
considerations. PERC was not persuaded that
the transfer was made in retaliation for his
refusal to perform bus duty. Rather, the board
was looking to place the petitioner in a position
where he could perform well and avoid
conflicts with other employees.

UNFAIR PRACTICE
DECISIONS

Stay Denied in Case Holding
Subcontracting Was an Unfair
Practice

Warren Hills Regional Board of Education,
Respondent, and Warren Hills Regional High
School Education Association, Charging Party,
PERC No. 2005-48, 31 NJPER 80 (437 2005).

The board sought a stay pending an appeal
of a PERC decision, holding that the board
committed an unfair practice by subcontracting
bus routes, and terminating bus drivers and a
mechanic, in retaliation over the drivers seeking
to have the association represent them. PERC
ordered the board to rehire the employees, make
them whole, and engage in negotiations with
the association.

Initially, the chairman of PERC denied the
stay, but did so without reviewing papers that
were sent by the board and received after the

decision. The chairman granted reconsideration
and the Commission reviewed the matter.

The board argued that it would suffer
irreparable injury if a stay was not granted. It
argued that, if it breached its contract with the
subcontractor and rehired the drivers, it would
be unable to reverse those decisions if it is
successful on appeal. Moreover, the board
maintained that, if it lost, the bus drivers would
be made whole with money damages. PERC
rejected these arguments. It noted that it
disagreed with the board’s legal position that it
had a meritorious appeal as the hearing
examiner had found, and PERC agreed that the
board’s decision to subcontract was solely
motivated by hostility to the school bus drivers
deciding to organize.

PERC Declines to Dismiss Unfair
Practice Charge Even Though
DCR Determined That Employee
Was Not Physically Able to
Perform the Duties of Her Position

Middlesex County Educational Services
Commission, Respondent, and Middlesex
County Educational Services Commission
Education Association, Charging Party, PERC
No. 2005-63, 31 NJPER 115 (948 2005).

The Commission filed a motion seeking
summary judgment to obtain the dismissal of an
unfair practice charge filed by the association.
The employee at issue is Paula Siarkiewicz, and
she is also the association president. She was
employed by the district as an instructional aid
from February 1999. She incurred a work-
related injury on March 12, 2003. The Com-
mission terminated her employment on April
29, 2004, because she was physically unable to
perform the basic functions of her position.




In May 2004, the association filed an unfair
practice charge alleging that the Commission
violated the Employer-Employee Relations Act,
N.J.S.A. 34:13A-1, et seq. (the Act) by
terminating this employee in retaliation for her
activities on behalf of the association. In March
2004, the association had conducted a job
action as well as a demonstration as a means of
protesting the fact that the association believed
that negotiations were proceeding at a slow
pace. The association further alleged that the
Commission committed an unfair practice
violation when the Commission failed to
provide the association with the names and
addresses of unit employees.

The employee also filed a complaint with
the New Jersey Division on Civil Rights (DCR)
alleging that the Commission discriminated
against her because of a perceived disability.
After an investigation, the DCR determined that
there was no probable cause to credit the
employee’s allegations. The DCR found that
this employee had never sufficiently recovered
to be able to perform the duties required of her
position. In addition, the Commission did not
have any other permanent positions available
which would accommodate the employee’s
physical restrictions.

The Commission claims that the
determination by DCR precludes any further
litigation concerning the Commission’s
termination of this employee on the grounds
that the doctrines of res judicata and collateral
estoppel serve to prevent any further litigation.
PERC denied the Commission’s motion for
summary judgment.

PERC reasoned that the doctrine of res
judicata bars re-litigation of a cause of action
between the same parties or their privies, which
has reached a final determination. In order for
this doctrine to foreclose litigation, there must
be identity of the parties and identity of the

cause of action. This doctrine is not applicable
here because the unfair practice charge is not
identical to the DCR complaint in which the
employee claimed that she had been
discriminated against. In contrast, the unfair
practice charge alleges that the employee was
terminated because of her union activities. The
DCR did not make a determination as to
whether this employee was terminated due to
her association activities. Accordingly, the
doctrine of collateral estoppel or res judicata
cannot apply.

Furthermore, PERC ruled that it could not
defer to the DCR decision, because DCR did
not fully consider the cause of the termination.
Here, PERC reasoned that summary judgment
cannot be granted because there are material
issues of fact. The dispute is over the reason for
the termination of the employee. The
association claims that the employee was
terminated due to her participation in protected
union activity. The Commission explained that
the employee was terminated because she was
physically incapable of performing the essential
functions of her position. Based upon the
foregoing, PERC denied the motion for
summary judgment.

REPRESENTATION
DECISION

Secretary to Business
Administrator Is Confidential
Position to Be Excluded from Unit

Pompton Lakes Board of Education, Petitioner,
and Pompton Lakes Education Association,
Respondent, D.R. No. 2005-16, 31 NJPER 73
(933 2005).




The board filed a Clarification of Unit
Petition with PERC seeking to exclude four
positions from the association: payroll
supervisor/bookkeeper, data processor/
computer operator/accounting clerk, board
office secretary, and secretary to the board
secretary/business administrator. The
association is a broad-based unit of both
certificated and noncertificated employees,
including secretarial/clerical staff. The parties’
contract specifically excludes the assistant
board secretary and the superintendent’s
secretary. The four employees at issue here all
work in the board office which is located in a
separate building from any of the district’s
schools.

After an administrative investigation,
investigatory conference, more information
gathering and conferences, the board withdrew
its position as to all portions except the
secretary to the business administrator, Gerda
Bilello. Bilello has served in that position for
seven years, and her duties include opening all
of the business administrator’s mail, answering
her phone, and preparing all her correspon-
dence. Thus, her duties make her privy to
confidential information regarding negotiations.
In the last round of negotiations, Bilello typed
each document in the board’s negotiations file.
One document was the preparation and

distribution of a letter from the board president
to association membership regarding what the
board felt was a mischaracterization by the
association concerning the issue of salary
guides.

Bilello claimed that the association, of
which she is a member, has not always
informed her of association meetings, or of all
the job actions undertaken by the association
during the last round of the negotiations.
Bilello felt that there was mistrust between her
and the association, although the association
denied this claim.

The association conceded that Bilello’s
duties were those of a confidential employee,
but that it had been led to believe that the
assistant board secretary had been performing
those duties for the business administrator.
Therefore, the association contended that the
assistant board secretary, Sharon Weintrob,
should no longer be considered confidential.
The Representation Director agreed with the
concession that Bilello was a confidential
employee, and therefore, removed her from the
association’s unit. Asto Weintrob, the director
stated that the appropriate way for a previously
excluded employee to be added to the existing
unit is by a clarification of unit petition.

address all comments and questions to
Maria M. Lepore
Melissa R. Vance

Beth L. Finkelstein
Andrew Babiak
Association Counsel
info@njasa.net
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