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APPELLATE
DIVISION
DECISION

Court Vacates Arbitration

Award

Board of Education of the Borough of Alpha,
Warren  County ,  v .  A lpha  Educat ion
Association, Docket No. A-0155-04T5 (July
21, 2005) (unpublished opinion).

The board sought to vacate an arbitration
award mandating that it pay health insurance
benefits to part-time employees working at
least twenty hours per week.  The association
filed a grievance pursuant to the parties’
collective bargaining agreement, and the
matter proceeded to arbitration.  The Chancery
Division rejected the board’s complaint
seeking to vacate the award.

The board had argued that the grievance
was not timely filed, and therefore, the
arbitrator could not determine the merits of
the case.  The association did not dispute that
the grievance was untimely, but argued that it
could proceed under a theory of “continuing
violations.”

The Appellate Division reversed the
Chancery Division and vacated the award,
finding that the arbitrator exceeded the scope
of his authority.  The Court held that the
doctrine of continuing violations, which is
u s e d  i n  t h e  c o n t e x t  o f  em p l o ym e n t
discrimination cases involving hostile
environment harassment, does not apply in
this matter.  In this case, it was undisputed
that the association knew the board was not
paying health insurance and could have filed
a timely grievance, but did not do so.

SCOPE-OF-
NEGOTIATIONS
DECISIONS

Withholding Predominately

Related to Teaching

Performance

Orange Township Board of Education,
P e t i t i o n e r ,  a n d  O r a n g e  E d u c a t i o n
Association, Respondent, PERC No. 2005-65,
31 NJPER 118 (¶50 2005).

The board withheld the increment of John
Morgan, a language arts teacher in one of the
district’s middle schools.   In November 2003,
an observation of Morgan yielded satisfactory
ratings in three areas, but a “Needs Im-
provement” in the category of “Classroom
Climate.”  In January 2003, the principal sent
Morgan a memorandum regarding classroom
management.  It noted a poor working
environment for students, frequent physical
and verbal altercations among students, and a
serious incident where a student was jabbed
with a pen.  The memo referenced strategies
that had previously been recommended to
Morgan.  The principal ended by saying they
would meet to revise Morgan’s professional
improvement plan.

At the end of February, Morgan was again
observed, and received a “Needs Improve-
ment” rating in classroom management.  The
observer noted two problems:  (1) inability to
deal with the entire class while helping
individual students; and (2) lack of set class
rules and behavior expectations.  Specific
instances of inappropriate student behavior
were mentioned, and the observer gave several
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suggestions regarding physical space.
Approximately ten days later, another
observation was conducted, and Morgan
received a “Needs Improvement” in “Imple-
mentation of Instruction and Evaluation,” and
“Unsatisfactory” in “Classroom Climate.”
The observation noted behavioral problems, as
well as issues with the lesson.

On March 26, 2004, the principal again
wrote Morgan.  The principal referenced an
incident where Morgan was told students were
not to leave the classroom for any reason, and
then within a few minutes, Morgan sent a
student out of the classroom, apparently to
another administrator’s office.  The principal
referred to problems in the classroom, which
were described as “chaotic.”  The memo also
mentioned an incident of insubordination on
the previous day.  The principal had assigned
Morgan to provide coverage for another
teacher during Morgan’s duty-free period.
Morgan claimed the period was preparation
time and did not report.  The principal ended
the memorandum by referring the information
to the central office for further disciplinary
action.

In May, the superintendent advised
Morgan that an increment withholding might
be discussed with the board on May 10.  On
June 7, the superintendent advised Morgan
that the board had withheld his increment.
The association demanded arbitration and the
board filed for a scope-of-negotiations
determination.

PERC found the reasons for the
withholding were based predominately on an
evaluation of teaching performance.  The
withholding was primarily based upon
unsa t i s factory teaching performance

documented by observations, evaluations, and
reprimands.  The last memorandum did
discuss an incident of insubordination, but
also dealt with classroom issues.  Thus, PERC
found  t he  wi thhold ing was  fo r  bo th
performance and non-performance based
reasons; however, it was predominately based
on teaching performance.  Therefore, PERC
restrained arbitration.

Arbitration Restrained over

Appointment of Facility

Manager Position

Edison Township Board of Education,
P e t i t i o n e r ,  a n d  E d i s o n  F a c i l i t i e s ,
Maintenance and Management Association,
Inc., Respondent, PERC No. 2005-7, 31
NJPER 140 (¶61 2005).

A facility manager vacancy at a district
middle school arose during the 2002-03
school year.  An elementary facility manager
in the district applied for the position, which
paid more and had different job hours.  An
interview committee of the building principal,
vice-principal, and the supervisor of facilities,
recommended an employee who had been
working as the interim middle school facility
manager.  The association claimed that past
practice, by oral agreement, was to include its
president on the interview committee.

The association filed a grievance regarding
the hiring and interview process.  It relied on
an article of the parties’ contract stating that,
when a vacancy occurs, “following an
interview process, the position will be filled
on the basis of the candidate’s skill, ability,
cus tod ia l /ma in tenance  managemen t
experience,  work record and periodic
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evaluations.  District  seniority may be
considered if all other factors are equal.”  The
association alleged that the job should have
gone to the more experienced elementary
school manager.  It also objected to the
exclusion of the president from the interview
committee.

The supervisor of facilities denied the
grievance, stating that the interview com-
mittee felt the person chosen was the most
qualified.  The association moved the
grievance to the next level, arguing that a
person with six years of facility manager
experience and twenty-five years of district
experience was not appointed, while a
custodian with ten years of experience was
chosen.  The business administrator/board
secretary denied the grievance.  The grievance
then went to the superintendent, who also
denied it.  The association then sought binding
arbitration, which the board opposed by filing
a petition with PERC.

The association argued that the elementary
school manager was not told that he was not
equally qualified, and therefore, the board
should have to show the procedure that was
used to decide who to hire.  The association
also maintained that the interview committee
was a screening committee of which the presi-
dent had the right to be a part.  The board
argued that permitting the arbitration of the
grievance would restrict its managerial
prerogative to promote and hire the best
person for the position.

PERC stated that a public employer has
the right to hire the best qualified employees.
Although contract provisions may give
preference to senior employees when all other
qualifications are substantially similar, the

employer maintains the right to determine
which, if any, candidates are equally qualified.
If the vacancy is filled through a comparison
of qualifications, then it may not be chal-
lenged through binding arbitration.  As to the
interview committee, a public employer may
chose to include an employee representative,
but is not required to negotiate a proposal to
do so.  Therefore, PERC restrained binding
arbitration of the entire grievance.

Transfer Denial Based on

Nepotism Policy Not Arbitrable

Old Bridge Township Board of Education,
Peti t ioner ,  and Old Bridge Township
Education Association, Respondent, PERC
No. 2005-74, 31 NJPER 145 (¶ 64 2005).

The board sought to restrain arbitration of
a grievance alleging that it had unlawfully
denied the transfer of a middle school teacher.
The teacher had sought to transfer from one
middle school in the district to another middle
school, but was advised that the district’s
policy on nepotism prevented the transfer.  A
letter sent from an assistant superintendent
advised that some individuals had been
“grandfathered,” but since the policy was
implemented, the board had attempted to
consistently apply the policy.

The association filed a grievance alleging
the policy was applied in an arbitrary and
capricious matter, as there had been 25
instances of relatives working in the same
building since the policy was adopted.  The
grievance alleged that this was the first time
the policy had been enforced.  The grievance
sought that teacher’s transfer.
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PERC restrained arbitration.  The board
has the managerial right to determine whether
or not to grant a teacher’s transfer request.
PERC stated that allegations regarding
arbitrary and capricious behavior, or a vio-
lation of the Law Against Discrimination must
be made in another forum such as the Division
on Civil Rights.

Assignment of Subcontracted

Custodians to Events at High

School Arbitrable

Old Bridge Township Board of Education,
Peti tioner,  and Old Bridge Township
Education Association, Respondent, PERC
No. 2005-75, 31 NJPER 126 (¶65 2005).

Old Bridge Township High School is
divided into two campuses:  East and West.
For the past ten years, custodial services, both
day and night, have been provided by an
outside contractor.  During the 2003-04 school
year, there were many overtime opportunities
for scheduled events that were given to the
outside contractors.  In June 2004, the
association filed a grievance, which the board
denied on the basis of managerial prerogative.
The association then sought arbitration, and
the  board  pe t i t i oned  for  a  scope-of -
negotiations determination in January 2005.

The parties’ contract provides that
assignment of overtime in each department
and respective building will be on a rotation
basis, based on seniority.  It also states that
overtime assignments will be on a rotation
basis except for regular building checks and
unforeseen circumstances.  The contract also
states that custodial overtime for scheduled
events will be on a district-wide basis.

In February 2005, the board attempted to
restrain arbitration of this matter, but the
application was not considered because of
procedural defects.  In April, an arbitrator
sustained the grievance, finding that the
contract provided overtime opportunities for
scheduled events to be rotated on a district-
wide basis.  The board did negotiate certain
exceptions from overtime (building checks
and unforeseeable circumstances) and could
have negotiated additional ones, but did not do
so.

PERC examined the case, by first stating

the neither party claimed the subject matter
was preempted by statute or regulation.
Therefore, PERC was required to employ a
balancing test.   The board argued that it had
a managerial  right to subcontract;  the
association did not disagree. However, the
association claimed that the matter involved
the allocation of overtime opportunities
between regular employees and subcon-
tractors.

PERC declined to restrain arbitration.  The
board had decided to subcontract some, but
not all, employees, which it had the right to
do.  The issue, however, is what employees
will get overtime and therefore,  extra

compensation.  The arbitrator found that the
parties had already negotiated an answer to
that question.  PERC noted that the board
failed to give any reason for having allocated
overtime to its subcontractors rather than its
own employees.
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Increment Withholding for

Poor Demeanor Not Arbitrable

Middlesex Board of Education, Petitioner,
and Middlesex Education Association,
Respondent, PERC No. 2005-80, 31 NJPER
177 (¶72 2005).

Barbara Sottilaro works as a media
specialist/librarian in the district’s middle
school.  The board withheld her increment in
May 2004, for the 2004-05 school year.  The
association filed a grievance and sought
binding arbitration.  The board requested that
PERC restrain arbitration maintaining that the
withholding was based on teaching per-
formance and for educational reasons.

The superintendent’s notice to Sottilaro
advising her of the withholding stated that she
failed to “recognize and accept the negative
environment” in the media center.  Listed and
attached were several documents including
observation reports and letters from the
principal.  The three letters from 2003 and
2004 referenced unprofessional and inappro-
priate comments to the students.  In one case,
professional staff had advised the principal
that the librarian had made comments such as
“you can’t do anything right,” “you never get
here on time,” and “don’t make me take a
pill.”  The letter also referenced yelling and
screaming, including “shut up.”  The staff
noted that they were shocked, and other staff
members verified the incident.

A January 2003 observation report noted
an overemphasis on negative comments to
students with limited positive ones.  The June
2003 evaluation noted deficiencies in working
with special education students.  Under
“Classroom Environment and Instruction,” the
principal wrote that many students and some
faculty were uncomfortable in the library and

that Sottilaro spoke to them sharply.  Her
communication was “terse,” and that affixing
labels to students and referring to students by
race is not acceptable.  Other issues included
a lack of flexibility with outside groups that
use the media center for meetings.  The
evaluation concluded that the librarian had not
met the expectations for her position, and that
the media center needed to “become a place
where learning is nurtured and a love of learn-
ing blooms.”

The association claimed that the with-
holding was based on a failure to follow
administrative directives and the librarian’s
professional demeanor and attitude.  It also
argued that the comments to students and staff
were not curricular-based and therefore, did
not involve teaching performance.

PERC held that the withholding was
predominately based on an evaluation of
teaching performance and therefore, could not
be arbitrated.  The deficiencies involved
interaction with students in the classroom,
here, the media center.  Classroom manage-
ment concerns and student interaction all
involve teaching performance.  The fact that
administrators issued directives on the topic,
that were not followed, does not mean the
withholding was based on disciplinary
reasons.   Therefore,  PERC restrained
arbitration.

Poor Parent Communication

Relates to Teaching

Performance

Washington Township Board of Education,
Petitioner, and Washington Township
Education Association, Respondent, PERC
No. 2005-81, 31 NJPER 179 (¶73 2005).
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In April 2004, the board voted to withhold
the increment of a high school math teacher,
Beth Weid.  Earlier, in March, an assistant
principal sent the superintendent a memo-
randum documenting various situations in
which there was poor communication between
Weid and parents.  The memorandum attached
nine written memos dating from 1998 through
November 2003 regarding communication
with parents.  The assistant principal noted
that one memo dated February 2003 warned
that further incidents may result in disciplinary
action.  Also attached were several evaluations
and action plans that referenced issues with
parental communi-cation.  Many of the
documents referenced the need to timely
respond to parent phone calls and e-mail.

At one point, an action plan was imple-
mented requiring a log of parent contact, and
checking e-mails on a daily basis.  The
February 2003 memo sent to the super-
intendent referenced two recent incidents.
One concerned an ill student whose parents
requested contact from her teachers, all but
Weid responded.  Weid claimed that she had
problems with voicemail.  A second incident
involved alleged cheating on the part of two
students in November, but neither they nor
their parents were notified about the incident.
The test was not returned to any students in
the class, and it was not until progress reports
were issued, that the students knew they had
been penalized.

The association sought to arbitrate the
increment withholding, and the board
petitioned for a scope-of-negotiat ions
determination.  The board maintained that the
withholding was based on predominately
educational reasons, while the association
argued the withholding was for disciplinary
reasons.

PERC br i e f ly rev i ewed var ious
withholding cases.  It noted that it has
restrained arbitration in cases involving
allegations of poor instruction, inadequate
classroom management or inappropriate
classroom remarks or comments.  PERC,
however, has declined to restrain arbitration
when the withholding was based on excessive
absenteeism, violations of administrative
procedures,  or cer tain  parent-teacher
interactions.  PERC noted that it has only
decided a few cases involving parent-teacher
communication.  In a case involving a single
interaction with a parent,  outs ide the
classroom, PERC decided the withholding
was not based on an evaluation of teaching
performance.  In another case, PERC stated
that parental communication was an element
of teaching performance, but where an
exemplary teacher was involved in a single
incident of refusing to communicate with a
parent about a grade, it found the matter did
not involve an evaluation of teaching
performance.  In contrast, in another case,
PERC had restrained arbitration where there
were ongoing complaints regarding a teacher’s
in-class  humil ia t ion of s tudents ,  and
adversarial interaction with parents during
conferences.

PERC looked at the facts of this matter,
which involved more than a single, discrete
incident.  The repeated orders about checking
voicemail and e-mail and promptly com-
municating to parents, reflected the board’s
concern “that her alleged deficiencies in
communicating with parents had affected, or
could affect, the continuity of effectiveness of
their instruction for some students.”  Several
of the incidents involved students with
illnesses, declining academic progress or
failing grades.  Thus, the board’s concerns
were “closely intertwined with judgements
about the type of instruction and educational
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support that a teacher should provide to
students.”  Moreover, other admonitions about
grading and returning tests as soon as
possible, advising students about after-school
help and tactfully handling disciplinary issues
are all related to teaching performance.
Therefore, PERC restrained arbitration.

UNFAIR PRACTICE
DECISION

Individual Health Insurance

Waivers Unfair Practice

H i l l s b o r o u g h  B o a r d  o f  E d u c a t i o n ,
Respondent, and Hillsborough Education
Association, Charging Party, PERC No.
2005-54, 31 NJPER 99 (¶43 2005).

This dispute arose over the individual
waivers of four part-time clerical employees to
health insurance, in exchange for being
permitted to work additional hours.  Part-time
clerical employees did not receive health
insurance benefits; those working over 35
hours per week did.  One part-time clerical
assistant, who also worked part-time as a
secretary, did receive insurance benefits.  In at

least one case, the employee requested
additional hours, and the district, concerned
about insurance, had the person sign the
waiver.

The association filed an unfair practice
charge, which alleged the board violated the
New Jersey Employer-Employee Relations
Act by dealing directly with the part-time
assistants.  After the charge was filed, the
board reduced those employee work hours.

The Hearing Examiner found an unfair
practice in that the board had improperly dealt
with individual employees on the issue of
health insurance.  However, there was no
violation of the Act in terms of allocation of
hours, as the parties’ contract stated that
clerical assistants’ work year and daily
schedule would be governed by personal
contracts.  Moreover, there was no unfair
practice when the board reduced employee
work hours after the unfair practice charge
was filed.

PERC agreed with the Hearing Examiner.
There was no unfair practice in rescinding the
hours because the board was concerned with
the uncertainty of the validity of the waivers
and the potential for reimbursement.  PERC
did order the board to void the waivers.
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