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summary 
 
Increment withholding not subject to arbitration when due to teacher’s yelling and 
threat of use of force against students (page 2).  Grievance challenging guard’s 
transfer to 12-month, nighttime security position not arbitrable (page 3).  Board 
ordered to restore bi-weekly salary schedule, and restrained from holding back final 
paychecks (page 4).  Association denied interim relief with regard to denial of 
employee sick leave (page 6).  Board ordered to deduct representation fees from 
salaries of non-member employees (page 7).  Board ordered to deduct representation 
fees from salaries of non-member employees in unit consisting of noncertified staff
(page 7).  Board ordered to deduct representation fees from salaries of nonmember
employees (page 8). 
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SCOPE-OF-NEGOTIATIONS

DECISIONS

Increment Withholding Not Subject
to Arbitration When Due to
Teacher’s Yelling and Threat of  
Use of Force Against Students

Readington Township Board of Education,
Pet i t ioner ,  and Read ington  Township
Education Association, Respondent, PERC No.
2006-5, 31 NJPER 242 (¶93 2005).

Reed Petak is a tenured special education
teacher, and over the past several years his
classroom demeanor allegedly became volatile.
He allegedly yelled at students, and used
physical force to ensure student compliance.
On June 20, 2000, the principal wrote Petak and
advised him that he could use reasonable force
on l y to  que l l  a  d i s tu rbance ,  and  tha t
unnecessary physical  contact could be
misconstrued.  The memo was apparently
prompted by an incident in which Petak
allegedly threatened to use force to move a
student out of a doorway, and allegedly pushed
another student.

During the 2002-03 school year, one of the
special education aides who worked with Petak
informed the administration that Petak
periodically yelled at students, and that she felt
intimidated.  The principal and director of
special services met with Petak and told him
that his behavior was unacceptable.  However,
they were sensitive to the fact that Petak’s wife
had died following a long illness.  Therefore, a
procedure was implemented to allow him to
request class coverage if he felt he would lose
his temper or become emotionally distraught.

On April 23, 2004, an incident occurred in
Petak’s special education class.  According to
the board, Petak yelled at his students, removed

two of them, threw a pencil that hit a student,
a n d  a n no un ce d  t ha t  h e  w as  go i ng  t o
immediately administer a test and hoped that
they failed.  An assistant principal, who
questioned Petak about the incident, found
Petak to be defensive and defiant; Petak was
sent home the rest of the day.

According to Petak’s written report of the
incident, some students were unprepared and
not paying attention; he sent one student who
was chewing gum to the office, and another
student was sent to guidance for insubordinate
behavior. In addition, as he was speaking, he
gestured and his pencil flew out of his hand.  He
closed his report with an apology for over-
reacting to the students’ behavior, and he
admit ted that  he reacted harshly when
questioned by the assistant principal.

In Petak’s Summative Assessment Report
for the 2003-04 school year, the following
comments were made:

. . . Despite previous warnings about pro-
fessionalism from other administrators . . .
Mr. Petak had such an angry outburst in
class that several people, including many of
his students, were scared and [the assistant
principal] was called to intervene.  During
[her] interaction with Mr. Petak, she
became highly concerned with his inappro-
priate responses.  He was disrespectful,
belligerent, and insubordinate with her. . .
.  At the present time, the administration
has received no indication that Mr. Petak
understands the seriousness of his behavior
. . . .  He must be clear that the behaviors he
displayed during the incident were repre-
hensible, have no place in a school, and
will not be tolerated. . . .

The report concluded with a recommendation to
withhold Petak’s salary increments for the
2004-05 school year.
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On June 29, 2004, the superintendent wrote
to Petak and advised that he was recommending
that the board withhold his employment and
adjustment increments.  The superintendent also
advised Petak of his right to appear before the
board with a representative; Petak did not do so.
On August 29, 2004, Petak was advised that the
board had withheld his increments, and that any
additional violations would result in further
disciplinary action.

On September 20, 2004, the association
filed a grievance alleging that the withholding
violated the collective negotiations agreement.
On October 5, 2004, the superintendent denied
the grievance.  On February 15, 2005, the board
denied the grievance, and on March 2, 2005, the
association demanded arbitration.  Thereafter,
the board filed a scope of negotiations petition
with the Public Employment Relations
Commission (PERC) to restrain arbitration of
the grievance.

PERC explained that, under N.J.S.A.
34:13A-26, et seq., all increment withholdings
may be submitted to binding arbitration except
those based predominately on the evaluation of
teaching staff performance.  If the reason for a
withholding is based predominately on the
evaluation of an individual’s performance, then
an appeal must be filed with the Commissioner.

In this case, PERC found that the
withholding was based predominately on the
evaluation of teaching performance; the
association admitted such, but contended that
the board did not apply progressive discipline.
PERC explained that whether the board violated
a contractual obligation to use progressive
discipline goes to the merits of whether the
withholding should be sustained, and is outside
of PERC’s function.  Therefore, PERC granted
the board’s petition and restrained arbitration of
the grievance.

Grievance Challenging Guard’s
Transfer to 12-month, Nighttime
Security Position Not Arbitrable

Jackson Township Board of Education,
Petitioner, and Teamsters Industrial and Allied
Workers Union Local 97 of New Jersey,
Respondent, PERC No. 2006-8, 31 NJPER 249
(¶96 2005).

On September 1, 2001, the board hired John
Dockiewicz as a 10-month security officer at
the high school with day-shift hours from 10:00
a.m. to 6:00 p.m.  In April 2004, the district’s
budget was defeated, and the board decided not
to fill two 10-month security officer positions
for the 2004-05 school year; one of these
positions was held by Dockiewicz.

As a professional courtesy, the board’s
director of human resources notified the union
business agent of the board’s decision.  The
agent requested that Dockiewicz be offered the
12-month night shift security position that was
held by Dennis Leahy because Dockiewicz had
more seniority than Leahy.  The hours for that
position were 10:00 p.m. to 6:00 a.m., with a
$300 shift differential.  The night-shift position
is a mobile, district-wide position and is not
assigned to a specific building.  The board
granted the request, and Dockiewicz was
offered the position.

On May 28, 2004, Dockiewicz wrote to his
supervisor and requested that he not have to
work during July and August.  The board
granted this request, and renewed Leahy’s
contract for July and August.  Leahy’s contract
was terminated on September 1, 2004, and
Dockiewicz began working his new shift that
day.
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On September 1, 2004, Local 97 filed a
grievance alleging that Dockiewicz’s assign-
ment to the 12-month position violated a
provision in the parties’ agreement regarding
“posting procedures.”  This provision states,

Any employee appointed to a position
which was posted as a “District Employee”
shall have no contractual right to remain
assigned to a specific building, although
those employees appointed to a position
posted as a “building position” shall con-
tinue to have the right to remain in that
building.

The grievance requested that Dockiewicz
remain in his 10-month day position at the high
school.

The board denied the grievance at every
level, and on October 1, 2004, Local 97
demanded arbitration.  On March 22, 2005, the
board filed a scope of negotiations petition with
the Public Employment Relations Commission
(PERC) to restrain arbitration of the grievance.

Citing In re Piscataway Twp. Bd. of Educ.,
164 N.J.Super. 98 (App.Div. 1978), PERC
explained that, except in the circumstances of
abolishing a position or for governmental/
educational policy reasons, a board has a duty to
negotiate before reducing or increasing an
employee’s workday, workweek or workyear.
Therefore, unless there is a significant inter-
ference with governmental policy, a unilateral
change in work hours violates the New Jersey
Employer-Employee Relations Act.

In this case, however, the board responded
to a budget defeat by abolishing the 10-month
daytime posi t ion.   PERC reasoned that
arbitration of this grievance would significantly
interfere with the board’s governmental policy
decision to eliminate daytime security functions
at the high school.  Therefore, PERC restrained
arbitration of the grievance.

INTERIM RELIEF
DECISIONS

Board Ordered to Restore Bi-weekly
Salary Schedule, and Restrained
from Holding Back Final Paychecks

Atlantic City Board of Education, Respondent,
and Atlantic City Education Association,
Charging Party, I.R. No. 2005-15, 31 NJPER
206 (¶81 2005).

On June 8, 2005, the association filed an
unfai r  pract ice charge with the Public
Employment Relations Commission (PERC)
alleging that the board violated the New Jersey
Employer-Employee Relations Act (the Act)
and a prior settlement agreement, by unilaterally
changing the biweekly distribution of em-
ployees’ paychecks.  The association expected
the board to issue a final paycheck on June 15,
2005.  However, the board intended to issue the
final paycheck on June 24, 2005.  Therefore, the
association filed an application for interim
relief, and asked that the board be restrained
from changing the schedule and be ordered to
issue the paychecks on June 15 .th

PERC’s designee explained that the parties’
collective negotiations agreement does not
address the issue of paycheck distribution.  For
at least the past four academic years, employees
have been paid on a biweekly schedule,
whereby ten-month employees would receive
paychecks every other Wednesday for 21 pay
dates throughout the school year.  At the end of
each school year, the board “closes out” its
payroll by issuing employees a check on the last
pay day for all remaining workdays left in the
academic year.

Back at the end of the 2001-02 school year,
instead of making the last payday in June, the
board attempted to make July 17  the lastth

payday.  The association objected, and the
parties negotiated an agreement that continued
the biweekly schedule.
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On May 2, 2003, the board attempted to
change the pay schedule for 12-month
employees.  The board issued a memo caption-
ed “2003-04 Payroll Schedule” which altered
the payroll schedule to implement a salary hold-
back.  The association filed an unfair practice
charge and requested interim relief.  PERC’s
designee granted interim relief, and restrained
the board from changing the schedule.

In May 2004, the association filed a charge
alleging that the board improperly issued a
payroll schedule that had the effect of delaying
the first  paycheck from September 8 to
September 15.  A PERC staff agent prepared a
proposed settlement agreement that restored the
biweekly, every-other-Wednesday schedule.
The agreement expressly provided that the last
pay date is June 15 .  The association signedth

the agreement, and the association’s attorney
sent a letter to the board’s attorney confirming
that each had been authorized to sign the agree-
ment.  The board subsequently implemented the
agreement, and the association withdrew its
charge.

In response to the request for interim relief,
the board secretary submitted a certification
stating that she created a 2004-05 payroll
schedule which indicated that the final pay-
check would be issued on the last day of school,
June 24, 2005.  Her certification also stated that
the altered schedule was posted in schools back
in September 2004.  The board also argued that
it was not bound by the settlement agreement
because it was never signed by a board
representative.

In support of the request for interim relief,
the association submitted affidavits from five
unit members to demonstrate that they would
suffer significant financial hardships if the
paychecks were delayed beyond June 15 .  Oneth

stated that the employee would be unable to
complete the final payment for her wedding;
others stated that they had mortgage and utility
payments that needed to be paid or they would
risk being in default.

PERC’s designee explained that, in order
for the association to obtain interim relief, it
must demonstrate that:  (1) it has a substantial
likelihood of prevailing before PERC on its
legal and factual allegations; (2) irreparable
harm will occur if the relief is not granted; (3)
the public interest will not be injured; and (4)
the relative hardships to the parties weighs in its
favor.

With regard to the association’s likelihood
of success on the merits, PERC’s designee
explained that N.J.S.A. 34:13A-5.3 requires the
board to negotiate with the association before
changing the  te rms  and  condi t ions  of
employment.  The terms and conditions of
employment may be in the parties’ agreement or
may be derived from the parties’ practice.  It
has been determined that the t iming of
paychecks is mandatorily negotiable, and that
interim relief has often been granted to restrain
employers from unilaterally changing a payday.

PERC’s designee found that, regardless of
whether the board was bound by the settlement
agreement, the parties had an established
practice regarding the payroll schedule, and the
board intended on unilaterally changing that
practice.  Moreover, even if the board had
notified staff in September 2004 of its intended
change, that unilateral change constitutes an
unfair practice.  Therefore, the association
demonstrated a substantial likelihood that the
board violated the Act.

With regard to establishing irreparable
harm, PERC’s designee explained that PERC is
reluctant to grant interim relief where the final
remedy is primarily monetary.  However, he
found that a nine-day delay in the issuance of
the paychecks is likely to cause irreparable
harm that cannot be adequately remedied.
PERC’s designee found that there is no harm to
the public interest in this case, since the board
should have negotiated before changing
working conditions.
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As to the relative harm to the parties,
PERC’s designee considered that the board’s
payroll specialist would be unable to process
the paychecks by June 15 , but would be able toth

complete them by June 17 .  PERC’s designeeth

found that the relative hardship to employees in
waiting until the end of June outweighed the
board’s hardship in having to process the
paychecks sooner.

Based on the foregoing, PERC’s designee
granted the request for interim relief.  He
ordered the board to restore the biweekly
payroll schedule, and to distribute the final
paychecks by the close of business on June 17,
2005.

Association Denied Interim Relief
with Regard to Denial of Employee
Sick Leave 

Chatham Board of Education, Respondent, and
Associat ion of Chatham Teachers  and
Secretaries, Charging Party, I.R. No. 2006-5,
31 NJPER 256 (¶100 2005).

Rebecca Murphy is employed by the board.
On April 27, 2005, she requested to use 40 sick
days for child bearing leave for the period from
October 17 to December 14, 2005.  She request-
ed that the child bearing leave be followed by
twelve weeks of family medical leave, and in
turn, that would be followed by unpaid
contractual leave time for the balance of the
school year.  On March 24, 2005, her request
was denied because she did not establish her
due date.

Subsequently, by letter dated May 31, 2005,
her doctor established October 25  as the dueth

date.  Murphy then submitted another request
for leave.  She requested to use 40 sick leave
days from October 11, 2005 through December
11, 2005.  This second request was also denied
because it extended beyond thirty calendar days
from the due date of October 25 .th

By letter dated June 3, 2005, Murphy
requested to use 40 sick leave days from
September 25 through November 28, 2005,
followed by twelve weeks of family medical
leave and the remainder of the school year on
unpaid contractual leave.  Apparently, this
request was approved.

On July 8, 2005, the association filed an
unfai r  pract ice charge with the Publ ic
Employment Relations Commission (PERC)
alleging that the board violated the New Jersey
Employer -Employee Relat ions  Act  by
unilaterally changing the parties’ practice of
using up to 40 accumulated sick leave days for
child-bearing purposes.  The association also
filed an application for interim relief to restrain
the board from denying Murphy the ability to
take sick leave beyond thirty calendar days from
her due date.

Before PERC’s designee, the association
argued that the parties have an established
practice which allows employees to take sick
leave during any part of the 40-day child
bearing leave before or after the due date.
Citing Hynes v. Bloomfield Twp. Bd. of Educ.,
190 N.J.Super.  36 (App.Div. 1983) and
Hackensack Bd. of Educ. v. Hackensack Educ.
Assoc., 184 N.J.Super. 311 (App.Div. 1982),
the board countered that there is a presumptive
period of disability of 30 calendar days before
and 30 calendar days after a mother delivers her
child, and that sick leave cannot be used after
that 30-day period following the child’s birth
unless the employee provides a doctor’s note
verifying that she is disabled.

After considering the facts and arguments
presented, PERC’s designee denied the
association’s request for interim relief.  PERC’s
designee explained that the legal issue involved
is  pres en t ly the  subjec t  of  a  scope  of
negotiations petition and therefore it would be
premature for him to assess the likelihood of the
association’s success on the merits.  Moreover,
he found the association’s argument regarding
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irreparable harm lacked merit since the question
of whether Murphy can be denied the use of
paid sick leave can be remedied by money
damages, if necessary.

PAYROLL DEDUCTION
DECISIONS

Board Ordered to Deduct
Representation Fees from Salaries 
of Non-member Employees

North Caldwell Board of Education, Public
Employer, and North Caldwell Education
Association, (Teachers Unit) (Support Staff
Unit), Petitioner, P.D.D. No. 2006-1, 31
NJPER 212 (¶83 2005).

On May 26, 2005, the association filed a
payroll deduction determination petition with
PERC.  The petition requested an order direct-
ing the board to deduct representation fees in
lieu of dues from the salaries of non-member
employees in the teachers unit and the support
staff unit.  PERC’s designee explained that
N.J.S.A. 34:13A-5.5 authorizes PERC to order
a payroll deduction of representation fees if:  (1)
a majority of the employees in the negotiations
unit are voluntary dues paying members, and
(2) the majority representative maintains a
demand and return system as required by
N.J.S.A. 34:13A-5.6.

The association filed documentation to
support  i ts  claim that a majority of the
employees in each unit are voluntary dues pay-
ing members, and that it maintains a demand
and return system.  The board filed no response
to the petition, and therefore, all the allegations
were deemed admitted.

The PERC designee’s investigation revealed
that the parties have negotiated over the subject
of representation fees but no agreement was
reached.  The investigation also revealed that:
(1) the teachers unit consists of 63 employees,

of which 57 are currently voluntary dues paying
members of the association; (2) the support
staff unit consists of 15 employees, of which 8
are currently voluntary dues paying members of
the association; and (3) the association main-
tains the required demand and return system.
Based on the foregoing, PERC’s designee found
that the association is entitled to receive
representation fees in lieu of dues from unit
members who are not dues paying members.
Therefore, he ordered the board to implement a
payroll deduction of the representation fees
from the salaries of unit members who are non-
dues paying.

Board Ordered to Deduct
Representation Fees from Salaries 
of Non-member Employees in Unit
Consisting of Non-certified Staff 

Ramsey Board of Education, Public Employer,
and Ramsey Office Personnel Association,
Petitioner, P.D.D. No. 2006-2, 31 NJPER 257
(¶101 2005).

The association is the majority represent-
ative of a unit consisting of the payroll
manager/assistant bookkeeper, bookkeeper/
computer operator, 10-month office assistants,
12-month office assistants, and secretaries in
the business office, superintendent’s office,
principals’ offices, and assistant principals’
offices;  excluding, however, executive
secretaries.  On June 3, 2005, the association
filed a payroll deduction determination petition
with PERC which requested an order directing
the board to deduct representation fees in lieu of
dues from the salaries of  non-member
employees in the unit.

The board filed a response to the petition,
and confirmed that the association proposed
instituting the collection of representation fees
in lieu of dues, but that no agreement had been
reached at the time the petition had been filed.
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address all comments and questions to
Maria M. Lepore

Melissa R. Vance

Beth L. Finkelstein

Andrew Babiak

Association Counsel
info@njasa.net

The PERC designee’s investigation of the
claim revealed that the unit consists of 28
employees, of which 24 are currently voluntary
dues paying members of the association.  It also
revealed that the association maintains the
requisite demand and return system.  Since the
association satisfied the legal requirements
under N.J.S.A. 34:13A-5.5 and N.J.A.C. 19:19-
2.2, PERC’s designee ordered the board to
deduct the representation fee in lieu of dues
from the salaries of the four unit employees
who are not dues paying members of the
association.

Board Ordered to Deduct
Representation Fees from Salaries 
of Non-member Employees

Tuckerton Board of Education, Respondent,
and Tuckerton Educat ion Associat ion,
Petitioner, P.D.D. No. 2005-10, 31 NJPER 261
(¶103 2005).

On January 26, 2005, the association, which
consists of teachers, librarians and school
nurses, filed a payroll deduction determination
petition with PERC.  The association sought an
order requiring the board to deduct represen-
tation fees in lieu of dues from the salaries of

non-member employees in the unit.  On
February 7, 2005, the board filed a response,
and confirmed that the association proposed
instituting the collection of representation fees
in lieu of dues for non-members, but no
agreement had been reached at the time the
petition had been filed.

PERC’s designee explained that the law
authorizes PERC to conduct an investigation,
and that it must order a public employer to
institute a payroll deduction of a representation
fee in lieu of dues if the investigation shows
that a majority of the unit employees are
voluntary dues paying members, and that the
demand and return system required by N.J.S.A.
34:13A-5.6 is in place.

 In this case, the investigation revealed that
the unit consists of 34 employees, of which 29
are currently voluntary dues paying members of
the association, and that the association
maintains the requisite demand and return
system.  Therefore, the board was ordered to
institute a payroll deduction of the represent-
ation fee in lieu of dues from the wages of the
five unit employees who are not members of the
association.

mailto:njasa@info.net
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