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SCOPE-OF-NEGOTIATIONS
DECISIONS

Nurse’s Increment-Withholding
Grievance Is Subject to Arbitration

Orange Twp. Board of Education, Petitioner,
and Orange Education Assoc., Respondent,
PERC No. 2006-14, 31 NJPER 291 (¶114 2005).

The board filed for a scope-of-negotiations
determination seeking a restraint of arbitration.
The  assoc ia t ion  had  f i l ed  a  gr ievance
challenging an increment withholding for a
school nurse.  The applicable collective
negotiations agreement provides for binding
arbitration.  The employee at issue, Lynn Jacobs,
is a tenured school nurse assigned to the Oak
Avenue School .  On May 14, 2004,  her
principal, Eula Penn, sent Jacobs a memoran-
dum in reference to “Behavior Unbecoming of a
Professional–Recommendation to Withhold
Increment.”  The memorandum explained that
on May 13, a police officer came to school based
on a call from Jacobs.  The principal went to the
nurse’s station and asked the police officer who
had made the call to the police.  The officer
explained that the police had been summoned by
the school nurse.  The memorandum stated that
the nurse called the police because, on the pre-
vious day, paramedics responded to a 911 call,
and officers had advised that the police should
also be called.  The principal also noted that the
nurse does not have the authority to investigate
incidents or to call the police.

Jacobs responded to the memorandum and
asked the principal to reconsider the recom-
mendation to withhold her increment.  She had
called the police based upon the instructions
from the paramedics.  She denied investigating
an incident in which a child was injured.  She
believed that she carried out her responsibility
under state law and the board’s Health Services
Policies and Procedures Manual.

The principal certified that she recommend-
ed the withholding because of the nurse’s

unsatisfactory performance which included
numerous complaints from parents and staff.
The complaints centered upon the nurse’s lack
of respect and tact, her failure to meet the
requirements of her professional improvement
plan, her failure to maintain accurate student
records, and her continued infringement upon
the authority of the principal.  The board
proceeded to withhold the increment.

The special services director also submitted
a certification noting that, during one of his
observations, Jacobs admitted that she did not
have up-to-date emergency information for each
student.  Her June 11, 2004 annual observation
report gave Jacobs an unsatisfactory rating in the
following categories: (1) meets pre-planned
written objectives; (2) gears instructional/
educational techniques towards the needs of
individual students; (3) meets pre-planned
objectives; (4) is cooperative and supportive of
parents; (5) is cooperative and helpful with staff
and other team members; (6) brings humor and
good-naturedness to professional tasks. In
addition to the above, there were consistent
comments in Jacobs’ evaluations commencing in
2001 regarding her need for continued tact and
diplomacy with parents and students.  She had
reported parents to DYFS because their child’s
immunizations were not up to date.

PERC held that the matter should proceed to
arbitration.  PERC reasoned that its res-
ponsibility is to determine if the matter is within
the scope of the collective negotiations
agreement.  Under N.J.S.A. 34:13A-26, et seq.,
all increment withholdings of teaching staff
members  may be submit ted  to  b inding
arbitration, except those based predominantly
upon the evaluation of teaching performance.
A n y  a p p e a l  w o u l d  b e  f i l e d  w i t h  t h e
Commissioner for any withholding that is
predominantly based upon the evaluation of
teaching performance.  If, however there is a
dispute over whether the reason for the
withholding is predominantly disciplinary, then
PERC must determine the appropriate forum.
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The board claimed that Jacobs had received
several unsatisfactory performance evaluations
relative to her interactions and communications
with parents.  The association asserted that the
withholding was based upon Jacobs’ alleged
infringement upon the principal’s authority. The
association also notes that Jacobs’ evaluation
occurred after the withholding.  The matter was
further complicated by the fact that, as a nurse,
Jacobs is a teaching staff member who has
minimal teaching responsibilities.  The appli-
cable performance standard is, if a nurse
performs duties reserved by the education law to
certificated nurses, then the Commissioner, not
an arbitrator, must review disputes over
performance of nursing duties which are to be
performed by certificated nurses.

Here, the withholding was brought because
Jacobs called the police and, thereby, (according
to the principal) engaged in inappropriate
behavior.  The remaining performance issues
raised by the district center upon Jacobs’
interaction with parents and staff.  Thus, none of
the allegations focus upon the primary duties of
a certificated nurse.  Accordingly, PERC
concluded that the withholding must be
reviewed by an arbitrator.  The district’s request
to restrain binding arbitration was denied.

PERC Grants District’s Request to Restrain
Arbitration of Grievance Seeking to Use
Sick Days as Child-Rearing Leave

Board of Education of the Chathams School
District, Petitioner, and The Association of
Chatham Teachers and Secretaries, Respondent,
PERC No. 2006-16, 31 NJPER 296 (¶116 2005).

The board sought a restraint of arbitration of
two grievances filed by teachers seeking to use
sick leave as child-rearing leave.  Sick leave is
defined under the collective negotiations
agreement, as the absence from school duty
because of a personal disability due to illness or
injury.  The agreement calls for a distinction
between child-bearing leave and child-rearing
leave.  Employees are permitted to use sick days

as child-bearing leave for a maximum of eight
weeks from accumulated sick leave.  If such
leave is utilized, it is a paid leave of absence
with health benefits.

The agreement also permits child-rearing
leave and permits unpaid leave without health
benefits.  Leave may also be requested under the
New Jersey Family Leave Act (FLA) which
requires the board to provide health benefits for
up to three months.  In addition, the contract
required employees to present a medical
certificate if the period of disability associated
with child birth is greater than eight weeks.

Cynthia Feeney, a music teacher, notified the
superintendent on February 17, 2005 that she
was pregnant, and she was due on August 8.
She requested child-bearing leave from
September 1 through October 31 utilizing 40 of
her accumulated sick days.  In addition, she
asked for FLA leave through December 23,
2005.  She planned to return to work on January
2, 2006.

The second teacher, Cathy Killian, advised
the superintendent on February 23, 2005 that she
was also pregnant, and her due date was August
5, 2005.  She requested child-bearing leave from
September 1, 2005 until October 5, 2005 using
25 of her accumulated sick days.  She also
requested unpaid child-rearing leave for the
balance of the 2005-06 school year.  She was not
seeking to be covered by health benefits for the
period of her leaves, as she was covered by her
husband’s policy.

The superintendent informed both teachers
that paid sick leave could only be taken by an
employee if the employee him/herself is ill,
injured or disabled.  The teachers filed a
grievance on the grounds that contract language
at issue has always been interpreted and applied
to  pe rmi t  t h e  u s e  o f  s i ck  d ays  i n  any
configuration before and after child birth.  The
board has never required that the use of sick
time be limited to one month before and one
month after the birth.
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The board granted Feeney a child-bearing
leave from September 1, 2005 until September
8, 2005 followed by unpaid FLA or child-rearing
leave through December 2.  Feeney was to have
benefits for this period of time.  The board did
grant additional unpaid leave through December
23, but the district would not provide benefits
from December 2 through December 23.

The district granted Killian a child-bearing
leave from September 1 through September 2,
followed by a child-rearing leave without pay or
benefits from September 6, 2005 through June
23, 2006.  The superintendent explained in a
memorandum that disability does not include
time associated with pregnancy.  The super-
intendent’s memorandum explained further that
the State Board of Education had determined
that use of sick days for pregnancy-related
disability would apply for 30 calendar days
before delivery and 30 calendar days following
delivery.  Teachers can obtain up to 40 days of
paid time for this disability.  The disability could
extend beyond the 30 calendar days, but this
would require additional documentation by a
physician that the employee continues to be
disabled.  In response, the association continued
with its grievance alleging that teachers should
be permitted to use their 40 sick leave days “in
any combination surrounding the birth of a
child.”  The superintendent denied the grievance.
The association then demanded arbitration.

PERC granted the board’s request to restrain
arbitration noting that, for additional sick days,
a teacher would have to supply the additional
documentation.  PERC reasoned that a subject is
negotiable when:  (1) the item intimately and
directly affects the work and welfare of the
public employees; (2) the subject has not been
fully or partially preempted by statute or
regulation; and (3) a negotiated agreement
would not  s ign i f i can t ly interfere wi th
governmental policy.  On a similar issue, in
Local IFPTE v. State, 88 N.J. 393 (1982), the
parties had agreed that paid and unpaid leaves of
absence were mandatorily negotiable unless a

statute or regulation preempts negotiations.  In
order for a statute or regulation to preempt
negotiation, it must fix a term and condition of
employment, thereby eliminating the parties’
discretion to vary the term. School laws
regarding sick time are codified at N.J.S.A.
18A:30-1 through -7.  N.J.S.A. 18A:30-1
specifies that sick leave means absence from an
employee’s post for personal disability due to
illness or injury.

The decision also notes that paid sick leave
may not be used for any purpose not specified by
statute.  PERC also noted that Hynes v. Bloom-
field Bd. of Educ., 190 N.J. Super. 36 (App. Div.
1983) upheld a State Board determination that
an employee may be considered presumptively
disabled for both 30 calendar days before and
after the delivery.  In addition, a board has the
right, under N.J.S.A.18A:30-4, to require
medical certification of a particular disability if
a teacher applies for paid sick leave beyond 30
days after delivery.

Here, the board followed both statute and
case law.  A teacher’s use of sick time is limited
to the period of disability.  The board’s request
to restrain arbitration was granted.

PERC Partially Grants Board’s Request to
Restrain Arbitration Contesting Increment
Withholding

Englewood Board of Education, Petitioner, and
Englewood Education Association, Respondent,
PERC No. 2006-32, 31 NJPER 352 (¶139 2005).

The board filed for a scope-of-negotiations
determination on August 8, 2005 to restrain
arbitration.  The association filed a grievance
alleging that the board violated the contractual
provision which requires it to give a teacher
written notice of the alleged cause for an
increment withholding and, thereby, present an
opportunity to correct problems.

The applicable collective negotiations
agreement provided that the board may withhold
a teacher’s increment for inefficiency or other
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just cause in any year.  The board must give the
teacher written notice within ten days of any
such action, together with the reasons for the
withholding.  The contract also details a
procedure under which increments are to be
withheld.  Under the contract, the immediate
supervisor or principal shall not forward any
recommendations to withhold an increment
through the superintendent to the board, unless
the principal has given the teacher written notice
of the alleged reasons with particulars sufficient
to provide the teacher an opportunity to correct
and overcome them.

The board had withheld the increment of
Brian Luke, a tenured bilingual elementary
teacher.  His principal had noted that he was per-
forming poorly.  He had inappropriate classroom
management techniques, as well as negative
performance evaluations.  The principal had also
asked for a review of the teacher’s performance
for possible increment withholding.  The super-
intendent orally recommended the withholding.
The board’s notification to the teacher said that
its  action was based upon the teacher’s
performance in his current assignment, and was
judged by administrators as insufficient to foster
learning to achieve district and state standards. 

The association filed a grievance alleging
that the building principal failed, in accordance
with the contract, to make recommendations
specifying the nature of the performance issues,
permitting the teacher to have an opportunity to
correct and overcome those issues.  There was
no evidence that Luke was inefficient, and
therefore, the withholding was without just
cause.  The grievance was denied by the district
at all levels of the specified grievance procedure.

PERC granted the request to restrain
arbitration, but only to the extent that it
chal lenges the meri ts  of  the increment
withholding – not as to any of the asserted
procedural grounds.  PERC reasoned that its
jurisdiction was limited to determining whether
the subject matter in dispute is within the scope
of the collective negotiations agreement.  Under

N.J.S.A. 34:13A-26, et seq., all increment with-
holdings of teaching staff members may be
submitted to binding arbitration, except for those
withholdings that are predominantly based upon
the evaluation of teaching performance.  In fact,
the association did not dispute that a review of
the merits of this claim must be made by the
Commissioner.  The board accepts that the
contract has a provision which provides for
notice as a means of having an opportunity to
correct any deficiencies in teaching performance.
The board also contends that the notice
provision impermissibly infringes upon the
board’s authority to communicate regarding
matters of educational policy and to provide its
administrators and supervisors the prerogative to
recommend an increment withholding.

Procedures regarding increment withhold-
ings are mandatorily negotiable provided they do
not significantly interfere with the substantive
right to withhold an increment.  Similar contract
provisions have previously been held to be
mandatorily negotiable.  Here, the alleged
procedural violations are, therefore, permitted to
proceed to arbitration.  The board has not
demonstrated that compliance with the notice
requirement would have significantly interfered
with the board’s prerogative.  PERC ordered that
the procedural  i ssues  could  proceed to
arbitration while restraining arbitration of the
substantive performance issues.

PERC Rules Bargaining Unit’s Extended
Sick Leave Benefits Were Not Mandatorily
Negotiable

Fort Lee Board of Education, Petitioner, and
Fort Lee Education Association, Respondent,
PERC No. 2006-37, 31 NJPER 360 (¶144 2005).

The board sought to restrain arbitration in a
scope-of-negotiations proceeding.  The board’s
position was that successor contract proposals
regarding extended sick leave were not
mandatorily negotiable.  The association was
seeking to retain the extended sick leave clauses
in its successor agreements.
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In this matter, the association was repre-
senting non-supervisory certificated personnel,
non-certificated instructional aides, custodial
and maintenance personnel, secretarial, clerk-
typist and bookkeeper employees.  The parties
were in the process of negotiating successor
agreements.  The provisions at issue permit em-
ployees to be entitled to an additional sick leave
allowance after the exhaustion of accumulated
sick leave.  Extended sick leave was to be paid
at the rate of 50 percent of the regular salary of
the employee, regardless of whether the district
had to pay a substitute.  Extended sick leave was
to be subject to conditions approved by the
medical director.  Such leave days were to be
permitted at the rate of one day for each two
sick-leave days accumulated as of the date of the
commencement of the leave, up to a maximum
benefit of 65 extended sick leave days.

PERC held that these sick-leave provisions
are not mandatorily negotiable.  PERC reasoned
that a statute or regulation can set a term and
condition of employment and preempt an
otherwise mandatorily negotiable subject.  A
preemptive statute must speak in the imperative
and expressly and comprehensively set the
employment condition.

N.J.S.A. 18A:30-6 mandates that, when
absence exceeds the annual and accumulated
sick-leave allotment, a board may grant
additional time, but this must be done on a case-
by-case basis, rather than by negotiation.

UNFAIR PRACTICE DECISION

Unfair Practice Charges Committed by
Superintendent and Elementary School
Principal Affirmed by Appellate Court

Lakehurst Board of Education, Respondent-
Respondent, v. Lakehurst Education Association,
Petitioner-Appellant, Dkt. No. A-5624-03T1, 31
NJPER 290 (¶113 2005).

The association appealed a final PERC
determination concerning unfair practice charges

filed by the association on November 30, 2001
concerning the treatment of five teachers by the
superintendent and elementary school principal.
PERC had sustained only four of the six charges,
and rejected two of the charges.  PERC rejected
two of the charges on the grounds that they were
not supported by substantial evidence.

The charges stem from a history between the
parties that shows a pattern of strained relations.
In fact, the court emphasized that the original
PERC decision noted that both parties could
have chosen less adversarial ways to address
their concerns.  PERC urged the parties to reflect
upon their previous actions and make a serious
effort to bridge the gap in their relationship – a
gap which has existed for far too long.

The appeal only focused on the disposition
of the two charges disputed by the association.
The first concerned evaluations of two fifth-
grade social studies teachers.  The principal had
issued reprimands to these teachers at the end of
the school year because they had only covered
50 percent of the fifth-grade social studies curri-
culum.  The teachers filed a grievance.  On each
teacher’s annual evaluation prepared by the
principal, the section for preparation and plan-
ning was left blank.  The two teachers prevailed
on their grievance before the board and the
principal entered “NI” (needs improvement) on
the blank section of the evaluation.  The teachers
then contended that this was retaliation for the
grievance.

Although the hearing examiner found that
the principal had violated N.J.S.A. 34:13A-
5.4a(1) and (3) when she issued the final
evaluation, PERC disagreed.  PERC concluded
that the principal had demonstrated some
hostility to the teachers’ union activities in some
instances.  But, PERC also found that the board
was aware that, at the time the grievance was
resolved, the principal intended to place “NI” in
the blank sections of the evaluation.  PERC
opined that the evaluation was motivated by a
good faith belief that the teachers had not done
an adequate job in covering the curriculum.
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The second charge concerned a comment
which the superintendent made to DiCicco (one
of the teachers who also served as the associ-
ation’s grievance officer) that she was “passive-
aggressive.”  The superintendent defined the
term and then gave her examples of how her
behavior had illustrated his opinion.  In the
association’s view, these comments interfered
with the employee’s ability to exercise her rights
under the collective negotiations agreement.

PERC rejected the association’s contention
noting that no personnel action had been taken
against the employee.  PERC also explained that
an employer can criticize an employee for union
activity as long as the employer does not take
any adverse action against the employee.  The
superintendent’s remarks were only intended to
convey the message that the teacher’s conduct
was not conducive to resolving the educational
issue which was the reason for an assembly
which had been held on that day.

The Appellate Division affirmed PERC’s
decision.  The court reasoned that N.J.S.A.
34:13A-5.4(a)(1) prohibits public employers
from interfering with, restraining or coercing
employees from exercising rights that are
guaranteed to them by state law.  An employer
commits an unfair labor practice when its
actions interfere with an employee’s rights and
there is a lack of business justification.  An em-
ployer can then offer proof that its actions were
for legitimate and not pretextual reasons.  The
court further reasoned that PERC was well
within its expertise based on the facts of this
case and is entitled to deference.  Thus, the
decision should be affirmed unless it is arbitrary
or unsupported by the evidence.  The court was
satisfied that the facts found by PERC are amply
supported by substantial credible evidence.

INTERIM RELIEF DECISION

Board Ordered to Establish Procedures
Guaranteeing Equivalent Health Benefits
While Unfair Practice Charge Pending

Bridgeton Board of Education, Respondent, and
Bridgeton Education Assoc., Bridgeton Assoc. of
Non-Teaching Specialists, Bridgeton School
Employees Assoc. and Bridgeton Custodians
Assoc., Charging Parties, I.R. No. 2006-8, 31
NJPER 315 (¶123 2005).

On August 29, 2005, the associations
commenced an unfair practice charge alleging
that the board violated N.J.S.A. 34:13A-1, et seq.
when the board voted in June to change the
district’s health benefits carrier from the New
Jersey State Health Benefits Program (SHBP) to
a group of Aetna heath insurance plans, effective
September 1, 2005.  The associations argued that
the change in carriers reduced the level of
contractual health benefits without negotiating
with them.

The application for interim relief sought an
order directing the board to:  (1) perform good
faith negotiations with the associations over the
health benefit change; (2) meet with associa-
tions’ representatives to exchange information
and agree upon coverage gaps and any out-of-
pocket expenditures covered by SHBP which are
not covered by Aetna; (3) establish a fund and
compensate or reimburse employees for any
coverage gaps and additional out-of-pocket
expenditures incurred until there is a mutual
agreement regarding the level of benefits being
provided; and (4) jointly establish a procedure,
which includes an expeditious appeal process
ending in binding arbitration, to resolve disputed
claims for compensation for any coverage claims
for reimbursement or compensation due to the
change in coverage.

All of the applicable collective negotiations
agreements have insurance clauses which
provide that the board will provide Blue Cross/
Blue Shield or equivalent medical plan, and full
major medical for employee, family and
dependent coverage for all employees who work
more than 30 hours per week.  Until the carrier
change, the board provided these benefits
through SHBP plans.  The board offered a
traditional plan, a point of service plan (NJ Plus)
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and several SHBP-approved HMO’s.  In October
2004, the board advised the associations that it
could provide the same level of health benefits
through a different carrier, and the associations
opposed any mid-contract changes in insurance
carriers.

Some employee informational meetings
occurred over the next few months.  The board’s
health insurance advisor prepared a document
which compared the existing coverage to that
which would be provided by Aetna.  Some of the
differences in coverage noted by the associations
are: (1) Aetna does not offer traditional cover-
age; (2) the Aetna plans have higher co-pays
than some of the SHBP plans; (3) there are
higher costs and greater administrative burdens
to employees under the Aetna plans, since they
require referrals from the primary care physician
–this could result in delays or the inability to
obtain a referral at all; (4) the Aetna plans will
require some employees to advance payments to
providers and then seek reimbursement, intro-
ducing some additional uncertainly into the
process; and (5) the SHBP traditional plans call
for first-dollar coverage at a prescribed rate for
some procedures and tests regardless of any
deductible or co-payment; the Aetna plans do
not have this feature.

In addition, evidence submitted by the board
indicates that the board’s insurance advisor
stated that he could not represent that all phy-
sicians, hospitals and other care providers in the
SHBP plans will also be in the Aetna networks.

PERC granted the associations’ request for
interim relief.  PERC noted that the standard for
obtaining such relief is that the moving party
must demonstrate it has a substantial likelihood
of succeeding in a final determination before
PERC on both its legal and factual obligations.
In addition, the public interest must not be
injured by an interim relief order, and the
relative hardship of the parties must be balanced.

PERC also explained that a change in
insurance carriers, which results in a unilateral

change in health benefits, does constitute an
unfair practice.  The decision reasoned that the
associations have a substantial likelihood of
success on the merits.  The Aetna plans do not
have an equivalent to the traditional SHBP plan.
The available providers will be different, certain
co-pays are higher, and some employees will
now need to make advance payments and wait
for reimbursement.

If a change in carriers does not affect the
level of benefits, then the subject would not be
mandatorily negotiable.  The change in benefits
standard is not “substantial equivalence.” Col-
lective agreements themselves can set the level
of benefits standard and, here, the level is equi-
valent. Thus, any demonstrable change which
lessens benefits prevents the board from chang-
ing carriers.  Based upon the foregoing, in lieu of
ordering a return to the previous carrier, or re-
straining the board from continuing the contract
with Aetna, the difference in benefit levels must
be remedied by the creation of a fund to com-
pensate or reimburse employees for additional
out-of-pocket expenses.  The associations have
also established that its members will suffer
irreparable harm, as its members may be
required to pay up-front treatment costs.  In
addition, the overall reimbursement may be less
than under the previous coverage.  With regard
to the necessary balancing of the harms, the
board was unable to establish additional harm to
it by being required to establish a fund.  In
addition, by this decision, the public interest
would be furthered by granting the relief as in
accordance with the requirements of the
Employer-Employee Relations Act, the parties
must engage in collective negotiations.

PERC ordered the board to establish an
interim procedure that will guarantee employees
have funds available to cover up-front medical
costs and additional treatment costs that would
have been covered by the prior insurance.  The
board was also directed to negotiate procedures
for implementing a fund and for processing
employee claims.
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