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Court affirms PERC’s finding of unlawful subcontracting (page 2). Alleged
failure to comply with procedural aspects of increment withholdings arbitrable
(page 2). Teacher entitled to unfair practice hearing although Commissioner
found no violation of education law (page 3). Board member comments during
superintendent search not unfair practice (page 4). Board must submit contract
dispute with school resources to interest arbitration (page 6). Board must pay
experience-based increments after two-year contract expired (page 8).

Appellate DiViSION DECISION .......cccuviiiiieiiie i 2
Scope-of-Negotiations DECISION ..........ccvvvveiiieeiiie e 2
Unfair PractiCe DECISIONS. ........uvvviiiiiiee ettt e e 3
Interest Arbitration DECISION........uuuueeeveieiieieiiiieieeeeeeeeeeeeeeeeeeeeeeeseeeeereeeeeeeeeees 6
INErIM REIET DECISION .....uviiiiiiiiiiiiiiiiiiii it eeeeeseesesseseesssssseseeees 8

The materials contained herein are not intended to provide legal opinions and should not
be regarded by subscribers as furnishing a legal opinion. Subscribers are advised in all
circumstances to consult counsel relative to legal questions.

RIGHT OF REPRODUCTION AND REDISTRIBUTION RESERVED

920 WEST STATE STREET * TRENTON, NEW JERSEY 08618 * TEL: 609.599.2900 * FAX: 609.599.1893 * E-MAIL: INFO@NJASA.NET



APPELLATE DIVISION
DECISION

Court Affirms PERC’s Finding of
Unlawful Subcontracting

Warren Hills Regional Board of Education,
Plaintiff-Appellant, v. Warren Hills Regional
High School Education Association,
Defendant-Respondent, Superior Court of
New Jersey, Appellate Division, A-1747-04T5
(December 22, 2005), 32 NJPER 8 (42 2005).

The association had filed an unfair
practice charge alleging that the board’s
decision to terminate bus drivers and
subcontract their work to a private company
was in retaliation for their decision to join the
union. In 2004, PERC agreed with the
association. (See May 2005 “Impact on
Negotiations” for a synopsis of PERC’s
decision). The board appealed PERC’s
determination.

The Appellate Division stated that it was
limited to determining whether PERC’s
decision was clearly arbitrary and capricious.
Stating that PERC adopted the Hearing
Examiner’s findings and conclusions, and that
it had made a careful review of the record, the
Court concluded that the decision was
supported by substantial credible evidence.
Therefore, the Court affirmed PERC’s
decision finding an unfair labor practice had
occurred.

SCOPE-OF-
NEGOTIATIONS
DECISION

Alleged Failure to Comply with
Procedural Aspects of Increment
Withholdings Arbitrable

Englewood Board of Education, Petitioner,
and Englewood Education Association,
Respondent, 31 NJPER 353 9140 (2005),
Englewood Board of Education, Petitioner,
and Englewood Education Association,
Respondent, 31 NJPER 355 (9141 2005),
Englewood Board of Education, Petitioner,
and Englewood Education Association,
Respondent, PERC No. 2006-34, 31 NJPER
355 (142 2005).

In this series of cases, the board withheld
the increments of several teachers. In the first
case, the board withheld an increment based
on the teacher’s lack of lesson plan and class
register book, as well as poor instructional
practices. In the second case, the withholding
of a teacher’s increment was based on the use
of inappropriate classroom techniques, and
poor performance during scheduled
evaluations. In the last case, the teacher was
alleged to have failed to provide and maintain
an educationally supportive learning environ-
ment, and failed to correct the problems in a
timely manner.

The association filed grievances in all
three cases alleging that the withholdings were
without just cause; the grievances were denied
at all levels. The parties’ contract provided
that the board could withhold increments for
inefficiency or other just cause, but would
give written notice and a statement of reasons




to the teacher within ten school days. The
contract also set forth a procedure to be
followed which stated that the immediate
supervisor or principal would not recommend
a withholding “unless the principal has given
the teacher . . . written notice of the alleged
cause(s) for the recommendations specifying
the nature thereof with such particulars as to
furnish the teacher an opportunity to correct
and overcome the same.” The association
admitted that review of the increment
withholdings predominately related to
teaching performance and therefore, should be
reviewed by the Commissioner of Education.
However, the association claimed that the
board violated the contract by not following
the contractual provision regarding notice and
the opportunity to correct deficiencies, and
that such a procedural violation could be
heard by an arbitrator. The board agreed that
notice and an opportunity to correct defici-
encies could be subject to negotiation, but that
the contractual provision infringed upon its
authority to communicate to staff regarding
matters of educational policy.

PERC held that the procedural aspects of
the withholding were negotiable and,
therefore, arbitrable. PERC noted that it has
previously held negotiable a contract pro-
vision requiring a board to offer specific
recommendations regarding deficiencies
detected during an evaluation, as well as a
provision that required adherence to proper
evaluation procedures prior to the withholding
of an increment. The board failed to show
that compliance with the provisions would
have significantly interfered with its mana-
gerial prerogatives.

UNFAIR PRACTICE
DECISIONS

Teacher Entitled to Unfair Practice
Hearing Although Commissioner
Found No Violation of Education
Law

Thomas Derby, Petitioner/Charging Party,
and Camden Board of Education, Respondent,
PERC No. 2006-23, 31 NJPER 321 (Y127
2005).

The board abolished Thomas Derby’s
teaching position, but placed him in another
teaching position within in his certification.
He claimed that the board should have
appointed him to the position of educational
program specialist, another position requiring
a teaching certificate. Derby claimed that the
board retaliated against him for engaging in
protected activity as an association chair-
person in his building.

The Commissioner of Education first
resolved the tenure and seniority issues, and
concluded the board had acted appropriately.
(See February 2005 School News Briefs for a
synopsis of the Commissioner’s decision.)
The Commissioner then forwarded it to PERC
for determination on the remaining issues.

PERC remanded the matter to the PERC
Hearing Examiner. Although the Com-
missioner found that Derby’s tenure and
seniority rights had not been violated, Derby
still had the opportunity to prove that he was
denied the position he wanted because of his
protected activity.




Board Member Comments During
Superintendent Search Not Unfair
Practice

East Windsor Regional Board of Education,
Respondent, and East Windsor Education
Association, Charging Party, H.E. No. 2006-
4,31 NJPER 369 (147 2005).

The association alleged that the board
committed an unfair practice when the board
president accused the union president of lying
about a superintendent candidate. The
Hearing Examiner, based upon the following
facts, determined that the board member’s
comments and related e-mail did not
constitute an unfair practice.

The association president, Jan Amen-
hauser, and Pat Laudati, the association’s
treasurer, were both teachers. While
Amenhauser was president, the board
employed a superintendent who she believed
had negatively impacted the district. The
association encouraged people to run for the
board, including the current board president,
Bruce Ettman. When the then-superintendent
decided to leave, the board sought to “repair
the relationship between the administration
and the staff,” by involving people in the
search process.

The board invited different stakeholder
groups, including parents, students, teachers,
administrators and support staff to form
selection committees representing each group.
Ettman was the point man for the board. The
board employed a national search firm, whose
consultant, Bea Gordon, met several times
with the teachers. The board invited teachers
to form a committee, however, the invitation
was directed to the teachers, not the associ-

ation, because the board felt a cross-section of
the teaching staff was needed to participate.
The committee was formed, with Amenhauser
as the chairperson. Lauditi, another teacher,
Mary Ellen Burns, and another association
representative, Terry Tupliszewski, were
among the members.

Gordon met with the various committees,
including the teachers, and advised them that
they were not to conduct any independent
background investigations. Such investi-
gations, according to Gordon, could
compromise candidates whose employers
were not aware that they were seeking new
jobs. At other meetings, Gordon explained
that each committee would discuss what they
wanted to ask the candidates. Gordon would
then formulate a list of questions. Each chair
would get a copy of the approved questions, as
would the candidate in advance. Each group
would meet separately with the candidate and
ask the pre-approved questions. Afterwards,
each committee would finalize a written
evaluation of the candidate, deliver it to
Gordon, who would deliver it to the board.
The committees were not to share information
with other committees regarding the inter-
views and questions.

The board narrowed the field to three
finalists, who were announced in the local
newspaper. An association member called
Amenhauser to inform her that one candidate
had been the subject of negative press
regarding her position in another district.
After verifying the article, Amenhauser
advised one of the members of the parent
committee about the article. She told that
person that all the committees should know
about the article and that she also intended to
tell the board president, Ettman. Amenhauser




later informed various people on the other
committees about the article. Amenhauser
faxed Ettman the article, and e-mailed him
regarding the matter. He replied that she may
have been jumping the gun and that, perhaps,
they should ask the candidate directly about
the issues.

Amenhauser believed the communications
did not violate the search process ground
rules. She also called the presidents of the
associations of two districts where the
candidate had previously worked in order to
obtain information on why the candidate had
left the district. Subsequently, the teachers’
committee conducted its interview of this
candidate, but did not ask about the reason for
leaving prior jobs, because they were not
approved questions. However, the teachers
included comments in their evaluations about
the person’s prior employment in other
districts, although this was not part of the
interview process. Despite the agreement that
the committees were not to confer, Amen-
hauser continued to request consultation
between committees.

On the night that the disputed candidate
was interviewed, a public session of the board
was scheduled. Prior to the meeting, board
members were having dinner in the library.
The teachers’ committee planned to speak at
the public meeting including their opinions
and comments on the search process.
Amenhauser, Lauditi and Tupliszewski found
Ettman and other board members eating
dinner. Amenhauser approached Ettman, to
discuss the communication. Ettman got upset,
slammed down his briefcase, and told
Amenhauser she was communicating too
much and stating that her claim that the
candidate had been fired in other districts was

a misrepresentation. He suggested she step
down as chair of the teachers’ committee.

Subsequently, Amenhauser e-mailed
Ettman saying she wouldn’t step down and
that she was upset about the “personal attack.”
Thereafter, Ettman sent a lengthy e-mail to the
other teacher committee members who were
present that night, explaining why he was
upset with Amenhauser, detailing the behavior
he found offensive, and stating that she had
“unilaterally and intentionally” damaged the
process. He asked them to keep an open
mind. The e-mail was copied to the board
secretary and all board members. Amen-
hauser felt it was an attack on the association,
but she acknowledged that her role was the
head of a board-created committee. Ettman
later approached Amenhauser by e-mail and
in person, but she would not speak to him.
Since that time, there have been no issues
regarding Amenhauser in her role as
association president, and no employee
suffered any adverse employment action.
Unfair practice charges were filed against the
board as the result of Ettman’s verbal
comments and subsequent e-mail.

The board moved to dismiss the charges
arguing that: (1) Amenhauser was not
engaged in protected activity; (2) there was
insufficient evidence; (3) there was no adverse
employment action; (4) the board had a
constitutional right to express its opinions; (5)
there was insufficient evidence of interference
with the association; and (6) there was no anti-
union animus.

The Hearing Examiner found that the
board had formulated the committee at its own
discretion and that Amenhauser was
representing the teachers, not the association,
as head of the committee. The confrontation




in the library was not regarding terms or
conditions of employment, nor to advocate on
behalf of an employee; rather, it was in her
role as the teacher committee chair. The
Examiner held that, even if Amenhauser had
been in her role as association president,
Ettman still had the right to make his
comments then, and later in e-mail. A public
employer may comment upon activities or
attitudes of an employee representative which
it believes are not consistent with harmonious
labor relations or the effective delivery of
governmental services. He did not threaten,
nor did he change the terms and conditions for
employment. The exchange was “brief and
between equals.”

The Hearing Examiner noted that the
teachers’ committee was formed “upon the
gracious invitation and at the discretion of the
board.” She noted that the selection of a new
superintendent was “a serious responsibility”
for the board, and the board had a legitimate
concern about the process being jeopardized.
Ettman had since tried to approach Amen-
hauser but had been rebuffed, although he
continued to act professionally towards her,
recognizing her in official association roles.
Therefore, the Hearing Examiner granted the
board’s motion to dismiss.

INTEREST
ARBITRATION
DECISION

Board Must Submit Contract
Dispute with School Resources to
Interest Arbitration

Cherry Hill Township Board of Education,
Respondent, and Fraternal Order of Police,
Lodge 28, Petitioner, PERC No. 2006-39, 13
NJPER 364 (9146 2005).

The board has employed several “campus
police” officers pursuant to N.J.S.4. 18A:4-2
since 1995. At the time this matter arose, it
employed five such officers, four at its two
high schools, and one assigned to the middle
and elementary schools. In accordance with
N.J.S.A. 18A:6-4.4, the officers have
completed a training course at a police
academy, and are sworn in as police officers.
They undergo annual training as required by
the state attorney general’s office. Under the
board’s job description, the campus police
“shall possess all the powers of policemen and
constables in criminal cases and offenses
against the law.”

The campus police officers also performed
duties that complemented and sometimes
intersected with those of the municipal police
such as traffic enforcement and crime
detection. The officers could issue traffic
summonses on board property and contiguous
public roadways. Those summonses were
processed through municipal court. The
officers file police reports, collect evidence,
arrest and fingerprint students. Municipal
police are only called when a serious crime
occurs such as one involving violence, or the
possession of a weapon. The officers do not
carry firearms, but are equipped with batons
and handcuffs. School principals and the
director of security, a retired police officer,
evaluated the campus police officers. The
officers were members of PERS (Public
Employment Retirement System), and not
PFRS (Police and Fire Retirement System).




In April 2005, the Fraternal Order of
Police, Lodge 28, (FOP) filed a Petition to
Initiate Compulsory Interest Arbitration on
behalf of a unit of “school resource officers/
police officers.” The board objected, main-
taining that the board was not covered by the
interest arbitration statute. The FOP
maintained that the officers comprised a
police department within the meaning of the
interest arbitration statute, N.J.S. 4. 34:13A-
15. Interest arbitration is mandatory binding
arbitration when parties have reached an
impasse, and the arbitrator must choose
between one of the parties’ final offers.

PERC held that, in order to determine
whether the FOP was entitled to seek interest
arbitration, depended upon whether the board
was a “public police department” and whether
the officers were engaged in performing police
services. PERC relying on prior determin-
ations, including those involving colleges and
universities, held that the officers were a
public police department, and engaged in
performing police services.

PERC stated that, in prior cases involving
alleged “police” employees, it examined the
duties, responsibilities and required training,
with specific emphasis on whether the
employees have statutory police powers. A
major police power is the right to arrest, even
if limited. If employees do not have the right,
it weighs heavily against finding an employee
is a police officer. Here, the employees did
have the right to arrest. Although they do not
carry firearms, this factor is not determinative.
Furthermore, PERC rejected the board’s
argument that “school security guards™ are not
included in the list of titles enumerated in
N.J.S.A. 34:13A-15, as it is not the title, but
the duties, that are determinative. PERC also

rejected the board’s argument that these
employees do not face the same dangers as
municipal or university police officers. PERC
did accept that the scope of responsibility of
the campus police officers did differ from
municipal or university officers, but that this
did not foreclose interest arbitration.

PERC also stated that the fact that the
employees were enrolled in PERS, rather than
PFRS, did not preclude interest arbitration.
To be part of PFRS, a policeman must be
required to carry firearms while on duty; this
requirement is not part of N.J.S.4. 34:13A-15.

Next, PERC determined that the board
was a public employer maintaining a police
force. PERC had previously held that Rutgers
University was a State agency within the
meaning of N.J.S.4. 34:13A-15. The statute,
however, does not mention boards of educa-
tion. PERC relied on the case involving
Rutgers to state that the statute applies to all
“public police departments” even if they are
located at a university or within a public
school system. It went on to say that a
campus police unit is similar to a police force
in a small municipality that reports to a
director of public safety, rather than a police
chief. It also found that the board had
described the campus police as a “department”
in a grant application, and also used that term
on the officer’s ID cards.

PERC acknowledged that a school board
is not a state agency, but it is an instru-
mentality of the State obligated to provide a
thorough and efficient education pursuant to
the State Constitution. Although the Legis-
lature did not choose to list boards of
education as employers in the statute, PERC
determined that this did not mean that it meant
to exclude those units. The interest arbitration




statute was meant to be liberally construed.
Therefore, PERC ordered the matter to
proceed to interest arbitration.

INTERIM RELIEF
DECISION

Board must Pay Experience-based
Increments after Two-year Contract

Expired

New Horizons Community Charter School
Board of Trustees, Respondent, and New
Horizons Employee Association, Charging
Party, LR. No. 2006-10, 31 NJPER 380 (4149
2005).

The parties had a two-year contract that
expired on July 31, 2005. The contract
contained 12 steps based on a Bachelor’s
degree, and additional stipends for teachers
with additional credits and/or degrees. The
contract provided that teachers were to be
placed on the proper step of the guide at the

beginning of the school year. The board, in
light of ongoing negotiations, refused to do so,
and the association filed for interim relief to
compel the salary increments.

The association argued that refusal to pay
the increments was an unlawful change in the
terms and conditions of employment. The
PERC designee agreed. Although prior case
law limits an obligation to pay increments
after a three-year agreement has expired, the
agreement here was a two-year contract.

The Designee also looked at N.J.S.4.
34:13A-33, which was passed in 2003. That
statute forbids a public employer from
unilaterally changing any term or condition of
employment as set forth in an expired
agreement, without specific agreement from
the employee representative. He stated that
this law supplemented and reinforced the
prohibitions on unilateral changes in terms
and conditions during negotiations. There-
fore, he ordered the board to pay the
increments to the teachers.

address all comments and questions to
Maria M. Lepore
Melissa R. Vance

Beth L. Finkelstein
Andrew Babiak
Association Counsel
info@njasa.net
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