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summary

PERC restrains arbitration of grievance challenging reduction in force
(page 2). PERC denied district’s request for restraint of arbitration as
increment withholding not predominantly based on performance (page 3).
Requirement that participation in professional development after work hours
had to be voluntary is not mandatorily negotiable (page 5). Arbitration of
increment withholding restrained where withholding was predominantly based
upon teaching performance (page 7).
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SCOPE-OF-NEGOTIATIONS
DECISIONS

PERC Restrains Arbitration of a
Grievance Challenging a Reduction in
Force

Asbury Park Board of Education, Petitioner,
and Asbury Park Education Association,
Respondent, PERC No. 2006-52, 32 NJPER 14
(97 2006).

The board petitioned for a scope-of-
negotiations determination seeking to restrain
arbitration of a grievance filed by the associ-
ation. The demand for arbitration alleged that
the board violated the collective negotiations
agreement by improperly reducing a teacher’s
salary from 12 months to 10 months, due to an
improper RIF notice. The district is an Abbott
district and operates an Abbott preschool
program that employs the Curiosity Corner
curriculum from the Success for All (SFA)
Foundation. To implement this program, the
board assigned certain master teachers to the
SFA-specific positions of SFA Facilitator,
Curiosity Corner Coach, and Master Teacher.

The teacher at issue is tenured and began
employment in December 1986 as an elemen-
tary teacher. In July 2002, she was transferred
with no change in salary from a 10-month
elementary position to a 10-month Curiosity
Corner position. She was re-appointed to that
position for the 2003-04 school year. In July of
2003, this teacher and three others were
appointed to teach in a summer enrichment
program. The teacher was paid for 20 days at a
rate of $25 per hour for teaching in this
position. The salary of these teachers was
addressed in an August 2002 fact-finding
report. The fact-finder recommended that, for
the 2002-03 salary guide, these teachers receive
five percent above their contractual salary and
placement on the guide. He also recommended
that, effective July 1, 2003, they become 12-
month employees with a corresponding 20

percent increase in salary. The fact-finder, after
a dispute over which positions should be made
12-month positions, identified all of these
facilitator positions as 12-month positions.

In September 2003, the board submitted its
2005-06 initial preschool budget to the Depart-
ment of Education for review. The department
reduced the number of facilitator teachers from
four to three. The district made a number of
reductions based on the department’s review,
including reducing the number of preschools
from eight to seven. On July 15, 2004, the
teacher was transferred back to an elementary
10-month position. The superintendent ex-
plained that she had been the last person to be
appointed as a facilitator, and she was trans-
ferred in accordance with her tenure and
seniority rights. In January 2005, the associ-
ation requested that the matter proceed directly
to arbitration.

PERC granted the board’s request to
restrain arbitration, reasoning that its juris-
diction is narrow in a scope-of-negotiations
matter. A subject is negotiable when: (1) the
item intimately and directly affects the work
and welfare of the public employees; (2) the
subject has not been fully or partially preempted
by statute or regulation; and (3) a negotiated
agreement would not significantly interfere with
governmental policy.

PERC explained that, according to the
board, arbitration is precluded under N.J.S. 4.
18A:28-9, which permits boards to institute a
RIF, as well as the fact that the board has a
managerial prerogative to reduce the number of
preschools in the district. In addition, the
teacher’s transfer was performed in accordance
with her tenure and seniority rights. The associ-
ation argued that a reduction in the length of a
work year is mandatorily negotiable.

The ALJ noted that a public employer has a
non-negotiable prerogative to reduce the overall
number of employees. A unilateral change in
work hours and compensation are mandatorily




negotiable, absent significant interference with
a governmental policy. Here, the board had a
managerial prerogative to reduce the size of its
preschool program which caused a correspond-
ing staff reduction. The educational policy
decision to reduce the size of the preschool
program cannot be challenged through binding
arbitration.

PERC was not convinced by the associ-
ation’s position that the board could negotiate
with the teacher to reduce the impact that the
policy change would have on the teacher.
PERC noted, however, that an association can-
not “end-run” its inability to challenge the
board’s managerial prerogative by limiting its
request for relief in the arbitration to an item,
like compensation, as it may very well interfere
with the exercise of the prerogative. PERC
granted the board’s request to restrain arbi-
tration over any challenge concerning the
teacher’s removal from the 12-month Curiosity
Corner position, as well as the teacher’s claims
for continuing compensation for that position.

PERC Denied District’s Request for
Restraint of Arbitration as Increment
Withholding Not Predominantly Based on
Performance

Bergenfield Board of Education, Petitioner, and
Bergenfield Education Association,
Respondent, PERC No. 2006-69, 32 NJPER 83
(142 2000).

The board petitioned for a scope-of-
negotiations determination to restrain arbi-
tration of a teaching staff member’s increment
withholding. The teacher, Anna Kovalcik, has
been employed by the board since 1987. She
teaches basic skills in one school in the morning
and in another school in the afternoon. She is
responsible to provide in-class support to elem-
entary school students during instruction by
their regular classroom teacher. She also works
with small groups of students who need to be
“pulled-out” of their classrooms for additional
support.

On April 15, 2005, the superintendent
notified the teacher that he was recommending
to the board that her increment be withheld for
the 2005-2006 school year. The withholding
was based upon performance deficiencies that
were detailed in 11 documents created between
2002 and 2005. The association filed a
grievance to challenge the withholding. The
board responded that the withholding was being
implemented for the reasons set forth in evalu-
ative documents. The reasons included: (1)
poor use of instructional techniques; (2) lack of
classroom discipline; (3) poor communication
with parents; (4) excessive absenteeism; (5)
unexcused absences; (6) sleeping in class; and
(7) failure to attend professional development
activities. The association filed a grievance
claiming that the withholding was without just
cause. The board and the superintendent denied
the grievance. The association then demanded
arbitration.

In December 2001, there were three
different memoranda in which the principal
reminded Kovalcik to follow her schedule and
give him advance notice when conflicts arose.
One of the memoranda noted that the teacher
had signed out of the building to go to the bank
during a 15-minute period when she was
assigned to work with students. A 2002 memo-
randum from the principal noted that, on two
occasions, the teacher had been outside the
building when she should have been providing
in-class support. A March 2003 memorandum
noted that, on March 6, the teacher left the
Lincoln School at 11:20 a.m., but did not attend
to her afternoon assignments at the Jefferson
School. The teacher claimed that she had been
in a car accident after leaving the Lincoln
School and called to say that she could not go to
the Jefferson School that afternoon. The district
had tried to reach her by telephone the after-
noon of the alleged accident. In addition, the
teacher was not able to provide the district with
documentation concerning the accident.




In 2004, there were other incidents in which
the teacher failed to be present in her assigned
classroom. In October 2004, she even failed to
respond to calls over the public address system
for a 45-minute period. In a memo, the prin-
cipal wrote that he believed that Kovalcik had
left the building without notifying the office.
The principal had recommended disciplinary
action at that time, but the record was unclear as
to whether any disciplinary action was ever
taken.

A December 23, 2004 memorandum
describes three related incidents involving
Kovalcik. On December 22, a teacher was
walking by a classroom where Kovalcik was
assigned to provide basic skills to kindergarten
students. The teacher heard a commotion and
looked in; the kids were running around and
Kovalcik was sleeping. The teacher sent the
children to their regular classroom and tried
unsuccessfully to wake Kovalcik. After the
principal was unable to awake Kovalcik, he had
her summoned over the public address system,
and she reported to the office.

A similar incident occurred later in the day
on December 22 when a parent observed
Kovalcik sleeping in a fourth-grade class while
students were delivering oral reports. A student
from the class reported that Kovalcik often slept
in class. Other interactions and observations
concerning this teacher revealed that, on
December 22, 2004, she was sleeping in class
during a sing-a-long activity. One of her
principals approached Kovalcik to ask if she
was alright and Kovalcik reported that she felt
dizzy. The principal sent her to the nurse to
have her blood pressure checked; it was low to
normal. Kovalcik explained that she had not
slept well the preceding evening and was also
concerned about an MRI she was scheduled to
undergo at the end of the month. In a memo,
the principal advised the teacher that she was
very concerned about the safety of students
under Kovalcik’s supervision, and advised that
she seek the assistance of REAP.

On March 17, 2005, Kovalcik was once
again written up for not reporting to her class-
room. Kovalcik claimed that she could not
meet with her students due to school testing.
The principal advised her that, when testing
presented a problem to meet with students in
her room, she should be doing in-class support,
or meeting with students in the library. He also
wrote that the teacher’s actions appear to be in-
subordinate. Kovalcik’s 2005 evaluation noted
that she had made insufficient improvement in
areas such as collaboration with classroom
teachers, student assessment, questioning
techniques, cooperative group and student parti-
cipation, educational materials and technology,
discipline, routine procedures, community rela-
tions, attendance, punctuality and scheduling,
classroom space, professional development,
PIP completion, and parent relations.

The evaluation noted that the teacher had
significant attendance problems. In 2005,
Kovalcik had used 42 sick days, 34 of which
had been used for an extended medical leave,
that she agreed to take due to the incidents that
had occurred in December. The absences had
an impact on her students as the district was not
always able to provide adequate substitute
coverage.

PERC refused to restrain arbitration,
because the issues that led to the increment
withholding were not predominantly based
upon teaching performance. PERC reasoned
that, under N.J.S.4. 18A:34:13A-26, et seq., all
increment withholdings of teaching staff mem-
bers may be submitted to binding arbitration
with the exception of those that are predomin-
antly based upon teaching performance.
Increment withholdings that are predominantly
based upon teaching performance must be
appealed to the Commissioner. The decision
further reasoned that PERC must make a fact-
sensitive determination by balancing the com-
peting factors and determining whether the
withholding predominantly concerns evaluation
of teaching performance.




Here, the board argued that the matter must
proceed to the Commissioner as it was the
result of a four-year period of the teacher’s
evaluations during which time she was cited for
inadequate classroom management and inappro-
priate classroom conduct. The association
countered by stating that the withholding is
analogous to those based upon excessive
absenteeism, non-classroom interaction with
parents and students, or administrative
procedure violations. None of these items are
predominantly based upon teaching perfor-
mance. The association further contended that
the withholding was without just cause since
the district did not take the teacher’s illness into
consideration. PERC noted that the reasons for
the withholding were based upon the super-
intendent’s May 3, 2005 letter. Some of the
listed reasons center on the evaluation of
teaching performance, but the non-performance
related issues seemed to weigh more heavily in
the decision.

PERC explained that the reasons for the
withholding fell into four categories: (1) the
series of incidents where the teacher did not
report to her assigned class and may have left
the building; (2) incidents where the teacher
was not absent from school, but did not follow
her schedule; (3) the December 2004 incidents
where she was sleeping in class; and (4) the
concerns listed in the April 2004 evaluation.

PERC reasoned that absenteeism issues do
not predominantly involve teaching per-
formance. Likewise, the teacher’s failure to
follow her schedule is not predominantly an
issue concerning teaching performance. In
addition, the December 2004 incidents are not
issues predominantly related to teaching
performance as they are not really a issue of
classroom management. The December 2004
non-performance issues were apparently due to
illness. PERC explained that, while some of
the incidents at issue occurred in the classroom,
not every incident that occurs in a classroom
involved teaching performance. Overall, PERC

concluded that the board’s non-teaching
performance concerns predominated in its
decision to withhold the increment. Accord-
ingly, PERC refused to restrain arbitration
because the matter should proceed to an
arbitrator for review.

Requirement That Participation in
Professional Development after Work
Hours Had to Be Voluntary Is Not
Mandatorily Negotiable

Passaic Board of Education, Petitioner, and
Education Association of Passaic, Respondent,
PERC No. 2006-75, 32 NJPER 96 (48 2006).

The board petitioned for a scope-of-
negotiations determination seeking to determine
whether certain sections of an expired collective
negotiations agreement are not mandatorily
negotiable, and therefore, could not be included
in a successor contract. The collective negotia-
tions agreement expired in June 2005. The
board and the association were in negotiations.
The association is seeking to carry over pro-
visions to the successor contract that the board
does not believe are mandatorily negotiable.

PERC considered each provision separately
and found some provisions negotiable while
others were not. PERC reasoned that a subject
is mandatorily negotiable when: (1) the item
intimately and directly affects the work and
welfare of the public employees; (2) the subject
has not been fully or partially preempted by
statute or regulation; and (3) a negotiated agree-
ment would not significantly interfere with
governmental policy.

The first provision PERC considered
provided that employees may request that all
derogatory material in their permanent per-
sonnel file be removed. According to the
contract, the decision to remove derogatory
material is within the sole discretion of the
superintendent, who will not unreasonably
withhold his consent for the removal of
derogatory material. The section also provided




that nothing contained within the section could
prevent an employee from challenging the
employer’s decision through the grievance
procedure.

The association conceded that the last
sentence of the provision was not mandatorily
negotiable, but believed that the language,
which required the superintendent to not
unreasonably withhold his consent, was
mandatorily negotiable. PERC disagreed with
the association and determined that the pro-
vision was not mandatorily negotiable. PERC
explained that this language restricts the board’s
prerogative to determine when to remove
derogatory material.

Another section at issue regarding sick
leave provided that, if an employee’s absence is
because the employee has been excluded by a
building nurse, board physician, or board
alternative medicine physician, due to a con-
tagious/infectious disease at home or while
discharging his/her duties, the sick time taken is
not to be counted as sick leave, and no salary
deduction may be taken for the imposed loss of
time. The section goes on to specify the
number of sick days that may be taken and then
restored to an employee depending upon the
illness contracted. Illness complications would
have to be individually judged by the board
physician or his alternative physician.

With regard to the negotiability of this
provision, the board argued that this contractual
provision is preempted by N.J.S.4. 18A:30-1,
which specifies that sick leave is only to be
used by an employee due to illness or injury, or
because the employee has been excluded from
school. PERC held that this section is manda-
torily negotiable as its premise is that an
employee has been excluded for one of the
specified illnesses. If an employee has not been
so excluded, s/he will not be able to recover the
days. PERC did not read this section as per-
mitting employees to take sick time when they
are not sick. PERC opined that the section

simply caps the number of legitimately used
days that can be restored. PERC added that
parties to a collective negotiations agreement
can always have a greater number of sick days
than the statutory minimum.

The next section at issue was entitled “Pro-
tection of Employees.” This section required
employees to immediately report cases of
assault suffered by them or their students. The
section also requires employees to immediately
go to the superintendent, the building principal
or immediate supervisor, who must comply, to
request information regarding an assault. The
administrator is to comply by providing the
requested information in response to any
reasonable request by the employee for any
information in the superintendent’s possession.
It further provides that the immediate super-
visor shall also act as a liaison between the
employee, the police and the courts.

PERC held that this section is not
mandatorily negotiable. PERC explained that
the determination of who interacts with the
police and the courts is a matter of government-
al policy. Employees can negotiate the right to
request information about assaults on them,
assuming that the board can deny requests that
are unreasonable in light of the necessity of
maintaining confidentiality of an ongoing
criminal investigation, or because the request
involved student records.

The next section at issue provided that
when, in a teacher’s judgment, a student
requires the attention of a principal, assistant
principal, counselor, psychologist, physician or
other specialist, the teacher must notify the
principal or immediate supervisor. Thereafter,
as soon as possible, the immediate supervisor or
principal must arrange a conference with the
teacher, appropriate specialist and him/herself
to discuss the issues. PERC noted that this
provision primarily involves educational policy
concerning the welfare and evaluation of
students and, therefore, this clause is not
mandatorily negotiable.




Yet another provision at issue was one
governing non-teaching duties. The provision
stated that teachers were not responsible for
posting and/or balancing monthly attendance
reports for classrooms or homerooms. Teachers
are required to report attendance to the office
once per day on the appropriate form. The
clause also noted that teachers would not be
required to list names. PERC held that the
provision was not mandatorily negotiable, as it
prohibits the board from requiring its teachers
to maintain attendance registers for their own
students.

Another provision in dispute governs
qualifications of mentors. It provides that
mentors must be tenured, teach, or have
experience in the area the teacher will mentor
in, and must also have served as a mentor in the
previous year. PERC explained that N.J.A.C.
6A:9-8.4(d)(1) provides that a board must
implement a plan for mentoring its teachers that
specifies criteria for selecting mentors. The
regulation lists nine criteria as the minimum
that a board may adopt for this purpose. PERC
concluded that this provision was not man-
datorily negotiable, because the regulation
specifies the minimum criteria, and this
provision does not meet it. In addition, the
criteria established for mentoring is a matter of
educational policy.

The final provision in question was one that
provided that all programs conducted by the
district outside the teacher workday, work year,
summer, or breaks for professional develop-
ment, are to be voluntary and compensated at a
specified hourly rate. The board offered many
examples of training that must be carried out
beyond the work day or year. PERC found that
this section was not mandatorily negotiable.
The board was able to demonstrate that, if it
were required to follow this absolute rule, it
would significantly interfere with its ability to
provide necessary training.

PERC entered an order that reflected each
of the individual determinations described
herein.

Arbitration of Increment Withholding
Restrained Where Withholding Was
Predominantly Based upon Teaching
Performance

Bergenfield Board of Education, Petitioner, and
Bergenfield Education Association,
Respondent, PERC No. 2006-80, 32 NJPER
126 (958 2006).

The board petitioned for a scope-of-
negotiations determination seeking to restrain
arbitration of a grievance filed by the
association. The grievance claimed that the
board improperly withheld a teacher’s
increment without just cause. The teacher,
Salvadore DiBella, had been employed by the
district since 1996, and taught math and social
studies in the high school. On April 15, 2005,
the superintendent notified the teacher that he
would recommend an increment withholding to
the board. The letter explained that the
teacher’s supervisors had come to the deter-
mination that DiBella’s teaching performance
had not been satisfactory for the 2004-05 school
year.

The documents relied upon by the district
discuss various issues that had been noted with
regard to the teacher’s performance. A
February 2004 observation stated that the
teacher needed to focus more upon student-
centered learning opportunities and less upon
copying. The teacher’s 2004-05 Professional
Improvement Plan set goals for increasing
knowledge in teaching and learning, and child
and curriculum development. The plan also
recommended improvement in the following
content areas: keeping up to date with tech-
nology, enabling students to become more
active learners by incorporating more coopera-
tive learning techniques, using rubrics that will
encourage students to become active and
participatory learners, providing educational




lessons that focus on high-order thinking skills,
and taking graduate courses in teaching
methodologies during the summer of 2004. The
board did not offer to pay tuition costs for the
suggested graduate-level courses.

A January 2005 observation performed by
the director of mathematics, after observing an
algebra class, recommended several teaching
techniques and follow up. A January 25"
memorandum recommended improvement in
techniques for teaching fractions. The teacher
responded to the January 25" memo by saying
that he would just remove fractions from the
curriculum. A February 2005 observation
report noted that the teacher had made an effort
to improve, but more work was needed in
pacing lessons, creating a student-centered
classroom, and teaching for student under-
standing. A March memorandum from the
math director made more recommendations for
the improvement of this teacher’s performance.
It stated that the teacher needed to be more
animated. He needed to call on passive
students more often and make students more
active participants. A memorandum written
just a few days later described an incident that
occurred on March 24, 2005, in which the
teacher sent a student to the office for lying on
the floor with his head on a pillow. According
the report, however, the student said that he had
been lying on the floor for an extended period
of time, and the teacher apologized to the
principal for letting the student sleep in class.

The teacher’s annual evaluation reported
that the teacher had not made adequate pro-
gress. His classroom management techniques

were cited as a major issue. The evaluation
highlighted the student being permitted to sleep
in class as a major issue. It also noted that
many parents had requested that their child not
be placed in this teacher’s class.

An April 2005 memorandum recommended
the increment withholding for the 2005-06
school year. This memorandum noted that the
teacher failed to significantly improve his
teaching performance to an acceptable level. It
explained that the teacher was still struggling
with basic classroom management techniques.
The teacher had also failed to meet his goals, as
specified by his improvement plan, including
taking the suggested graduate courses.

PERC granted the board’s request to
restrain arbitration, reasoning that, under
N.J.S.A. 34:13A-26, et seq., all increment
withholdings of teaching staff members may be
submitted to binding arbitration, except those
predominantly based on the evaluation of
teaching performance. If the reasons are
predominantly related to teaching performance,
then any appeal should be filed with the
Commissioner. Here, PERC concluded that the
reasons for the withholding were predominantly
based upon teaching performance as they
related to engaging student interest and teaching
techniques. PERC was not convinced by the
association’s contention that the board withheld
the teacher’s increment due to the teacher’s
failure to take graduate courses as requested.
PERC reasoned that the issues that were of the
most concern to the evaluators were DiBella’s
classroom teaching skills. PERC ordered a
restraint of arbitration.
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