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APPELLATE DIVISION DECISIONS

Board Must Arbitrate Grievance of
Custodian Whose Contract was Non-
Renewed for Unbecoming Conduct

Lenape Regional High School District Board of
Education, Plaintiff-Respondent, v. Lenape
District Support Staff Association, Defendant-
Appellant, Dkt. No. A-5095-04T1 (July 12,
2006) (unpublished opinion).

Beginning in 1991, Louis Giannobile was
employed by the board as a custodian under a
series of annual contracts in effect until the end
of the 2002 school year.  On November 15,
2001, Giannobile received a written reprimand
for insubordination, using a racial slur, bringing
a Civil War bayonet to school, and failing to
report graffiti in a locker room which contained
a threat to blow up the school.  He was placed
on a paid leave of absence starting in December
2001.  Subsequently, the association filed two
grievances challenging the disciplinary actions.

On April 25, 2002, while still on leave and
while his grievances were pending, Giannobile
was notified by the superintendent that his
contract would not be renewed for the 2002-03
school year.  Pursuant to N.J.S.A. 18A:27-4.1,
Giannobile requested a written statement of
reasons and an informal appearance before the
board.

By letter dated May 10, 2002, the superin-
tendent wrote Giannobile and stated that “the
reason for your non-renewal of employment is
your continued conduct unbecoming a school
employee most recently evidenced by racial
s lurs  you  used when speaking to your
supervisor . . . .”  Giannobile also appeared
before the board, but it did not reverse the
superintendent’s decision, and his employment
ceased June 30, 2002.

The initial two grievances then proceeded to
arbitration.  On April 25, 2003, the arbitrator
determined that the reprimand and suspension
were not supported by the evidence.  The

arbitrator directed the board to remove the
reprimand from its records and not to rely on it
for future personnel decisions.

The association then filed a third grievance,
which advanced to the stage at which arbitration
was to occur.  The board, however, filed a
verified complaint and order to show cause to
enjoin the arbitration.  Initially, the court
granted the association’s request to dismiss the
complaint and to compel arbitration.  However,
following the decision in Camden Bd. of Educ.
v. Alexander, 181 N.J. 187 (2004), the court
reconsidered its decision and entered an order
permanently enjoining arbitration of the
grievance.  The association then appealed.

While the appeal was pending, the
Legislature amended a provision in the New
Jersey Employer-Employee Relations Act,
N.J.S.A. 34:13A-5.3.  The amendment, which
became effective January 12, 2006, provides
that, when interpreting a provision of a
collective negotiations agreement, a court or
agency is bound by a presumption in favor of
arbitration.  This amendment became applicable
to the dispute under the time of decision rule.

Article IV, paragraph B. of the parties’
collective negotiations agreement provides that:

No employee who has completed his
probationary service as indicated in Article
XI shall be suspended, terminated, or
reduced in compensation without just cause
or as may be modified by Article XI. Any
such termination, suspension or reduction
in compensation shall be subject to the
Grievance Procedure starting at Step 3.

Article V of the collective negotiations agree-
ment provides that the board reserves unto
itself, all power, rights and authority conferred
upon it by law, and that nothing contained in
the agreement can be construed to restrict the
board’s powers under any laws.  Article VI
contains the grievance procedure which
concludes with binding arbitration.  Article XI
contains the “Employee Dismissal Procedure”
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and, under paragraph B.2., prior to being
dismissed, a custodian must receive notice of a
written unsatisfactory evaluation, and a 30-day
cure period in which to show improvement.
Giannobile’s individual employment contract
with the board incorporated the termina-
tion/dismissal provisions of the collective
negotiations agreement.

Upon review of the applicable contract
language, statutes and case law, the Appellate
Division reversed the trial court’s decision and
referred the grievance to arbitration.  The court
explained that, pursuant to N.J.S.A. 18A:27-4.1,
a superintendent may non-renew an employee,
and the only remedy available to the employee
is to request a statement of reasons and an
informal appearance before the board to contest
the reasons.  However, this statutory provision
is not preemptive, and can be modified through
collective negotiations.  If the non-renewal
process has been modified through negotiations,
then those modifications are enforceable.

The issue in this case is whether the
grievance filed on behalf of Giannobile lies
within the scope of the arbitration clause in the
parties’ agreement.  It is the court’s role to
determine the substantive issue of arbitrability,
and under the current law there is a presumption
in favor of arbitration.

The board contended that, pursuant to
Article V, it had the absolute power to decline
to renew Giannobile’s employment regardless
of the reason for non-renewal.  It argued that the
agreement only applied to “terminations” and
not “non-renewals.”

The association countered that the board’s
rights under Article V are limited by the other
terms of the agreement, and that a limitation
appears in Article XI which states that “the
Board has the right and responsibility to take
any action deemed necessary in retention and/or
non-retention in matters other than job
performance.” (Emphasis added).

The court agreed with the association and
found that the language in Article XI is
susceptible to being construed as a contractual
tenure provision.  The court could not positively
state that the grievance was not subject to
arbitration.  The court did not express an
opinion on the merits of the grievance.
However, it explained that, if the arbitrator
determines that Article XI does not restrict the
board’s power to non-renew, then the grievance
must be barred.  On the other hand, if the
arbitrator finds that Article XI restricted the
board’s power to non-renew, then the grievance
must be considered in light of the resolution of
Giannobile’s other claims.

Court Affirms PERC’s Dismissal of Petition
Contesting Transfer of Physical Education
Teacher from Middle School to Elementary
School

Old Bridge Township Education Association,
Petitioner-Appellant, v. Old Bridge Township
Board of Education, Respondent-Respondent,
Dkt. No. A-5245-04T5, 32 NJPER 201 (¶87
2006).

Guy J. Campagna is employed by the board
as a physical education teacher.  During the
2003-04 school year, Campagna split his time
between two middle schools.  However, in a
letter dated June 3, 2004, he was informed by
the ass is tant  to  the super intendent for
personnel/professional development that he was
being transferred to the elementary schools as a
“floater” for the 2004-05 school year.

Upon receipt of the letter, Campagna asked
the assis tant  to  the superintendent  for
personnel/professional development, a middle
school principal, and the physical education
supervisor, why he was being transferred.
Based on these conversations, Campagna
believed that his transfer was disciplinary in
nature because he refused to assist with after-
school bus duty which he considered a violation
of the collective negotiations agreement.
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On August 30, 2004, the association filed a
petition for a contested transfer determination
with the Public Employment Relations Com-
mission (PERC), alleging that the transfer was
for disciplinary reasons.  The petition alleged
that Campagna was told by the superintendent
that he was transferred because he could not get
along with the physical education staff, that he
was told by a principal that he was transferred
because he had problems communicating with
other people, and was told by the supervisor
that everybody complained about him, that he
cannot work with other people, and that he runs
into problems because he constantly “goes by
the book.”  On September 7, 2004, the associ-
ation filed an affidavit from Campagna in
support of the petition.  PERC acknowledged
receipt of the completed petition and informed
the board that it had twenty days to file an
answer.  PERC warned that, if a timely answer
was not filed, the allegations in the petition
would be deemed admitted as true unless good
cause is shown to the contrary.

The board failed to file a timely answer, and
on November 29, 2004, the association filed a
motion for summary judgment.  On January 6,
2005, the board filed an answer to the petition
and a response to the association’s motion.
However, PERC refused to accept the board’s
untimely answer, finding that there was no good
cause for its failure to file in a timely manner.
Therefore, the allegations in the petition were
deemed admitted as true.

Nevertheless, PERC allowed the parties to
brief the issue as to whether Campagna’s trans-
fer was disciplinary in nature and requested the
parties to address the standards set forth in West
New York Bd. of Educ. v. Amara, PERC No.
2001-41, 27 NJPER 96 (¶32,037 2001).  In its
brief, the association asserted that Campagna
was improperly transferred due to his refusal to
perform bus duty. The board asserted that it was
not punishing Campagna, but was trying to find
a position in which he could continue teaching
without conflict with his fellow employees.

Based on the allegations in the petition,
PERC determined that the transfer was more
about operations and staffing concerns than
punitive in nature.  Although it assumed that the
allegation that  Campagna’s “going by the
book” referred to his refusal to participate in
bus duty, and that such a reason was discip-
linary, it found that the allegations overall
indicated that he did not get along with other
teaching staff.  Since the board was looking to
place Campagna in a position in which he could
avoid conflicts, PERC dismissed the petition.
The association then appealed, arguing that
PERC’s decision was arbitrary, capricious, and
not supported by the substantial credible
evidence in the record.

The Appellate Division rejected the
association’s arguments as unworthy of a
written decision, and affirmed PERC’s deci-
sion.  It commented, however, that in terms of
its review of administrative agency decisions, it
must give “due regard” to the agency’s
expertise in its field, and that PERC has special
expertise in the field of public employment.

UNFAIR PRACTICE DECISION

Good Faith Dispute Over Contract Langu-
age Relating to Guide Placement Must Be
Handled Through Grievance Procedure

Trenton Board of Education, Respondent, and
T r e n t o n  E d u c a t i o n a l  S e c r e t a r i e s
Association/NJEA, Charging Party, D.U.P. No.
2006-6, 32 NJPER 70 (¶36 2006).

On April 25, 2005, Nicole Brown was hired
by the board as a secretary in the human
resources department.  Brown provided the
board proof that she had completed 680 hours
of secretarial school training.  Initially, the
board placed Brown at the 60-credit level on the
salary guide.  However, the board realized that
her training was actually the equivalent of 30
credits, and reduced her salary accordingly.

On November 3, 2005, the association filed
an unfair practice charge with the Public
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Employment Relations Commission (PERC)
alleging that the board violated the New Jersey
Employer-Employee Relations Act (the Act) by
improperly counting Brown’s secretarial school
credits toward salary placement in violation of
the parties’ collective negotiations agreement.
The association also alleged that the board
negotiated an individual contract with Brown in
violation of the agreement.  The association
asserted (and the board conceded) that Brown
did not have any college credits, and that there
is nothing in the parties’ agreement which
allows secretarial school credits to count
towards salary placement.

The board denied the charges, arguing that
PERC did not have jurisdiction over the petition
because it alleged a breach of the collective
negotiations agreement.  The board claimed that
Brown’s secretarial school credits can count for
guide placement.  It argued that the reference to
“college credits” in the agreement only refers to
reimbursement, and not to guide placement.  In
addition, it argued that there is nothing in the
agreement that prevents it from placing Brown
at the level that it did.

PERC’s Unfair Practices Director explained
that he has the authority to issue a complaint
where it appears that the charging party’s
allegations, if true, may constitute an unfair
practice within the meaning of the Act.  Based
on the allegations, the Director concluded that
the complaint issuance standard was not met.

The Director explained that Article 10 of
the parties’ agreement states as follows:

A.  All employees who have earned 30, 60,
9 0  c r e d i t s  s h a l l  be  p l aced  o n  t h e
appropriate step of the salary guide.
Credits must be in the approved work-
related areas.

B.  To encourage further education
pursuits, members shall be reimbursed up
to the current College of NJ in-state rate for
twelve (12) college credits per year that
relates to an employment opportunity in the

Trenton School District.  Prior approval
must be obtained by the Superintendent of
Schools  be fore  cour se s  a r e  t aken .
(Emphasis added).

The Director further explained that a mere
breach of contract claim does not state a cause
of action under the Act, and that such disputes
must be resolved through the negotiated
grievance procedure. 

In this case, the Director found that, at best,
the parties have a good faith dispute over the
interpretation of the language in Article 10.
When a breach of contract claim is asserted in
an unfair practice charge, the allegations are
reviewed to determine whether there is a suf-
ficient connection between the duty to negotiate
in good faith and the alleged contractual
violation in order to determine whether to issue
a complaint.

Citing Middletown Twp. Bd. of Educ.,
D.U.P. No. 91-30, 17 NJPER 352 (¶22161
1991), the Director stated that the following
situations are examples in which a breach of
contract claim may give rise to the issuance of
an unfair practice complaint: 

(1) The employer repudiates an established
term or condition of employment.  (2) The
employer decides to abrogate a contract
clause based on its belief that the clause is
outside the scope of negotiations. (3) The
contract clause is so clear that an inference
of bad faith arises from a refusal to honor
it.  (4) Factual allegations indicate that the
employer changed the parties’ past and
consistent practice in administering the
disputed clause.  (5) Specific allegations of
bad faith over and above mere breach of
the collective negotiations agreement are
present.  (6) Breach of the agreement
places the policies of the Act at stake.

In this case, the association has not alleged any
of these facts.  Therefore, the Director declined
to issue a complaint and dismissed the unfair
practice charge.
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SCOPE OF NEGOTIATIONS
DECISIONS

PERC Restrains Arbitration of Increment
Withholding; Grievance Alleging
Procedural Violation Is Arbitrable

Willingboro Board of Education, Petitioner,
and Willingboro Education Association,
Respondent, PERC No. 2006-87, 32 NJPER
165 (¶74 2006).

On August  18,  2005,  the in ter im
superintendent notified science teacher, Henry
Barlow, that the board voted to withhold his
increment for the 2005-06 school year.  The
interim superintendent’s letter gave, in part, the
following reasons for the withholding: (1)
parental complaints about not returning
telephone calls; (2) failing to submit a mid-year
student activity report; (3) failing to leave
lesson plans for the substitute teacher; (4)
frequent absences on Mondays and Fridays; and
(5) inappropriate comments to students.

The association unsuccessfully grieved the
withholding and subsequently demanded
arbitration.  The board then filed a scope of
negotiations petition with PERC requesting an
order restraining binding arbitration of the
grievance.

PERC explained that all increment
withholdings are subject to binding arbitration
except those based predominately on the evalu-
ation of teaching performance.  If the reason for
a withholding is related predominately to the
evaluation of teaching performance, then any
appeal must be filed with the Commissioner of
Education.

In this case, PERC found that the reasons
set forth in the interim superintendent’s letter
predominately relate to Barlow’s teaching per-
formance. PERC noted that, although the
allegation that Barlow was frequently absent on
Mondays and Fridays does not relate to teaching
performance, it has restrained arbitration over

withholdings for the other reasons set forth in
the letter.

The association also asserted that the board
violated its procedural obligations under
N.J.S.A. 18A:29-14 to provide written notice
and reasons within ten days of the withholding.
PERC determined that this alleged procedural
violation is arbitrable.  Thus, PERC restrained
binding arbitration over the decision to
withhold Barlow’s increment, but denied the
request to restrain the remainder of the
grievance.

PERC Restrains Arbitration of Increment
Withholding; Grievance Alleging
Procedural Violation Is Arbitrable

Willingboro Board of Education, Petitioner,
and Willingboro Education Association,
Respondent, PERC No. 2006-88, 32 NJPER
166 (¶75 2006).

On August  18, 2005,  the in ter im
superintendent notified science/social studies
teacher, Patricia Crawford, that the board voted
to withhold her increment for the 2005-06
school year.  The interim superintendent’s letter
gave, in part, the following reasons for the
withholding: (1) poor rapport with co-workers;
(2) parental complaints; (3) breaching con-
fidentiality of names of special education
students; (4) failing to properly align lesson
plans to students’ IEPs; (5) poor lesson plans
and instruction; (6) an incomplete grade book;
(7) refusing to meet with the principal for any
matter without a union representative; and (8)
receiving unsatisfactory ratings in every perfor-
mance area.

The association unsuccessfully grieved the
withholding and subsequently demanded
arbitration.  The board then filed a scope of
negotiations petition with the Public Employ-
ment Relations Commission (PERC) requesting
an order restraining binding arbitration of the
grievance.
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PERC explained that all increment
withholdings are subject to binding arbitration
except those based predominately on the
evaluation of teaching performance.  If the
reason for a withholding is related predomin-
ately to the evaluation of teaching performance,
then any appeal must be fi led with the
Commissioner of Education.

In this case, PERC found that the reasons
set forth in the interim superintendent’s letter
predominately relate to Crawford’s teaching
performance.  PERC noted that, although the
allegation that Crawford would not meet with
the principal without a union representative
does not relate to teaching performance, it has
restrained arbitration over withholdings for
other reasons set forth in the letter.

The association also asserted that the board
violated its procedural obligations under
N.J.S.A. 18A:29-14, to provide written notice
and reasons within ten days of the withholding.
PERC determined that this alleged procedural
violation is arbitrable.  Thus, PERC restrained
binding arbitration over the decision to
withhold Crawford’s increment, but denied the
request  to restrain the remainder of the
grievance.

PERC Rejects Association’s Claim That
Increment Withholding Was Pretextual
and Orders Arbitration Restrained

Woodbury Board of Education, Petitioner, and
Woodbury Education Association, Respondent,
PERC No. 2006-81, 32 NJPER 128 (¶59
2006).

The board brought this proceeding seeking
to restrain arbitration of a grievance brought by
the association claiming that the board did not
follow the evaluation procedures specified in
the applicable collective negotiations agreement
when it took action to withhold the teacher’s
salary increment.  The association asserted that
there were two contract provisions at issue.  The
fi rs t  provided that  no teacher  shall  be

disciplined without just cause.  The contract
also stated that all disciplinary actions shall be
subject to the grievance procedure.  The second
section of the contract provided that all tenured
teachers must be observed and evaluat-ed at
least once prior to May 15.  The same provision
also stated that all professional improvement
plans (PIPs) must be completed at least seven
days prior to the last teacher work day.

The teacher at issue, Marvin Clark, was a
tenured high school social studies teacher.  In
June 2004, the board withheld Clark’s employ-
ment and adjustment increments for the 2004-
05 school year.  The board minutes indicated
that the teacher’s inefficiencies were the reason
for the withholding, and he was given a correct-
ive action plan (CAP) for the following 2004-
05 school year.  Clark had three supervisors
during the 2004-05 school year.  The supervisor
responsible for writing in the teacher’s journal
did not advise Clark of any complaints.  Clark
was scheduled to meet with this supervisor in
April 2005 to discuss his annual performance
review (APR) and his PIP for the 2005-06
school year.  The April meeting was postponed
by the administration until June 16.  Clark
asserts that he had a strained relationship with
the supervisor.  At the June 16  meeting, Clarkth

and his supervisor had a disagreement when the
supervisor questioned his grading.  Clark
explained that his grading had not been an issue
before.  The supervisor took the teacher’s grade
book and refused to return it.

The June 16  APR noted that Clark’sth

performance had been less than satisfactory.
The observation further commented upon
Clark’s need for better planning.  The obser-
vation noted that Clark did not demonstrate any
clear objective in a lesson.  A second obser-
vation was positive noting, among other things,
good student/teacher interaction.  A third
observation occurred on a non-teaching activity
day.  The supervisor for the third observation
remarked that reflective comments in class
indicated a need to include higher-level



-8-

thinking skills by way of learning strategies and
increased interaction.  A fourth observation
indicated limited teacher input; instructions to
the class provided minimal visual information,
and the majority of the student activity was
textbook based.  The supervisor’s examination
of the grade book revealed a failure to adequate-
ly record student grades. The supervisor
recommended renewal of Clark’s contract, but
he also recommended that the board continue to
withhold Clark’s increment based on his failure
to make adequate progress.   The board
approved the increment withholding at its June
2005 meeting.  The board did not provide Clark
with written notice of the increment withhold-
ing and/or the reasons for the withholding as is
required by N.J.S.A. 18A:29-14.

The association filed a grievance stating that
Clark was treated unfairly, and that the incre-
ment withholding seemed to be a disciplinary
act that was based on the June 17  meeting withth

Clark’s supervisor.  The super-intendent denied
the grievance.  The association appealed the
superintendent’s denial to the board, and the
board denied the grievance.  The association
then demanded arbitration.

The Public Employment Relations
Commission (PERC) determined that the
increment withholding was predominantly
based upon teaching performance, reasoning
that the fact that an increment withholding may
be disciplinary does not guarantee arbitral
review.  Similarly, if a teacher’s actions
negatively impact students, arbitration is not
automatically precluded.  PERC further
explained that it would review the facts of each
matter and balance the competing elements to
determine whe ther  the  wi thholding is
predominantly based upon the evaluation of
teaching performance.

PERC noted that it was disturbed by the
board’s failure to comply with the notice
requirements contained in N.J.S.A. 18A:29-14.
Nevertheless, PERC explained that the board
produced an APR that lists teaching issues that
were raised during the June 16  conference.th

PERC concluded that it does not have a basis
for ruling that the APR should not be given
significant weight in determining whether the
matter should proceed to arbitration.  In
addition, the principal submitted a certification
describing the teacher’s continued inefficiencies
as the basis for the principal’s decision to
recommend the increment withholding.  The
board minutes also support the assertion in the
evaluation that Clark failed to adequately
maintain student grades.

PERC further explained that, despite the
association’s claim that the withholding was
pretextual, it would not look behind the reasons
stated in the APR to determine whether an
improper motive existed.  PERC opined that
this type of inquiry goes beyond its limited
“gatekeeping function” as it would require
PERC to conduct a full scale hearing as to the
merits of the withholding.

The parties agreed to arbitrate the
association’s procedural claims, but the board
argued that state law requires that each teacher
receive a written APR, and that this requirement
preempts an arbitral remedy of ordering the
removal of the APR from Clark’s personnel
file.  PERC declined to discuss the legality of
possible remedies prior to arbitration.  PERC
granted the board’s request  to restrain
arbitration to the extent that the grievance
concerns the substantive decision to withhold
Clark’s increment.
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