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summary

PERC restrains grievance involving withholding of assistant principal's
employment and adjustment increments (page 2). Board must arbitrate
grievance involving reduction of work hours and reduction of
compensation of teaching assistants (page 3). Contract clause requiring
employee suspensions, other than for tenure charges, to be with pay is
negotiable (page 4). Paraprofessionals unit entitled to order requiring board
to deduct representation fees in lieu of dues (page 5). Board ordered to
institute a payroll deduction in lieu of dues from wages/salaries of non-
member employees (page 5). Representation petition blocked pending
outcome of incumbent-association's unfair practice charge (page 6).
Insurance specialist position belongs in business and technical unit; PERC
will not decide unit placement of vacant secretarial position (page 7).
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SCOPE-OF-NEGOTIATIONS
DECISIONS

PERC Restrains Grievance Involving
Withholding of Assistant Principal’s
Employment and Adjustment
Increments

Bridgeton Board of Education, Petitioner, and
Association of Bridgeton Administrators,
Respondent, PERC No. 2006-10, 32 NJPER
197 (986 20006).

Dorian Giorgio is employed by the board as
an assistant high school principal. On
December 20, 2004, the principal sent Giorgio
amemo reprimanding her for her handling of an
investigation involving a student’s missing cell
phone. Giorgio allegedly searched a student’s
pocketbook without the consent of the student’s
parents.

On March 21, 2005, the principal
reprimanded Giorgio for her investigation of
another incident involving two students—one
Caucasian and the other African-American.
Giorgio suspended the African-American boy
and his parents complained of unfair treatment.

On April 21, 2005, Giorgio received an
evaluation in which she received unsatisfactory
ratings in these two categories:

(1) shows professional competence in
dealing with attendance, conduct, health, and
safety of pupils; and

(2) deals with parent groups, community
agencies, and individuals in the manner to
effect good school-community rapport.

In this evaluation, the principal commented that
Giorgio needs to afford due process to all
students, exercise proper judgment, and
thoroughly investigate matters. These same
comments were repeated in Giorgio’s annual
performance evaluation dated May 31, 2005.

Although the principal did not recommend
withholding Giorgio’s increment, on July 12,
2005, the board voted to withhold her
employment and adjustment increments. On
August 3, 2005, the association filed a
grievance alleging that the board violated the
collective negotiations agreement’s provisions
on employee discipline in Article IV, Sections
4.3 and 4.4. Section 4.3 states that no employee
shall be disciplined without just cause, and that
disciplinary actions are subject to the grievance
procedure. Section 4.4 states that when an
employee is required to appear before the board
or superintendent concerning any matter that
could affect his/her employment or increments,
s/he is entitled to notice of the reasons for the
meeting and is entitled to representation. The
grievance also alleged that the board failed to
inform Giorgio of the possibility that her incre-
ment was in jeopardy.

The superintendent and the board denied the
grievance, and the association demanded
arbitration. The board then filed a petition for
a scope of negotiations determination with the
Public Employment Relations Commission
(PERC).

PERC explained that pursuant to N.J.S.4.
34:13A-26, et seq., all increment withholdings
may be submitted to binding arbitration except
those based predominately on the evaluation of
teaching performance. If the reason for the
withholding is related predominately to the
evaluation of teaching performance, an appeal
must be filed with the Commissioner of
Education.

Citing Middletown Twp. Bd. of Educ.,
P.E.R.C. No. 92-54, 18 NJPER 32 (423010
1991), PERC recognized that principals are
teaching staff members, although they do not
teach classes. When determining whether a
principal’s increment withholding relates
predominately to the evaluation of his/her




concerns; (5) on October 24, 2004, after some
faculty members signed authorizations for
LATA/NJEA membership and dues deduction,
the board issued a memo to staff reminding
employees that non-members would not pay
any dues or agency fees until the parties reached
a written agreement to permit agency fees; (6)
in February 2005, the board chair attempted to
discourage McGinley from representing a
LATA/NJEA member in a meeting with the
board chair and superintendent, and McGinley’s
teaching contract was thereafter non-renewed;
and (7) from July 2004 through May 2005, the
board delayed commencement of negotiations
and has refused to negotiate in good faith.
PERC issued a complaint, and hearings were
scheduled for June 2006.

In the interim, on March 21, 2006, the
LEAP Teachers Association (LTA), an
independent organization, filed a petition for
certification with PERC, to represent a unit
consisting of approximately 62 certified
teaching staff employed by the board of
trustees. The board requested that the question
of representation be resolved quickly through a
secret ballot election.

LATA/NJEA then intervened in the case. It
asserted that, pending the outcome of the unfair
practice charge, further processing of LTA’s
petition should be blocked. It argued that the
totality of the board’s conduct has had a chilling
effect on the rights of the employees to support
it, and that having an election without giving it
an opportunity to negotiate a contract will only
serve to thwart employees’ rights.

PERC’s Representation Director explained
that the filing of an unfair practice charge or the
issuance of an unfair practice complaint does
not automatically block the processing of a
representation petition. The decision on
whether an unfair practice charge should block
a representation petition is a matter within
PERC’s discretion, and the legal standard is set

forth in In the Matter of the State of New
Jersey, P.E.R.C. No. 81-94, 7 NJPER 105
(912044 1981). This requires the charging party
to submit evidence establishing that the conduct
in the underlying unfair practice charge
prevents a free and fair election. Based on this
case, PERC adopted the following factors to
evaluate whether a fair election can be
conducted during the pendency of an unfair
practice charge:

(1) the character and scope of the charge and
its tendency to impair an employee’s free
choice;

(i1) the size of the workforce and the
number of employees involved in the events
upon which the charge is based;

(i11)) the employees’ interests in an
expeditious expression of their representation
preference;

(iv) the relationship of the charging party
to the labor organization involved in the
representation case;

(v) the interest, if any, presented in the
representation case by the charging party; and

(vi) the timing of the charge.

Based on a review of the conduct alleged by
LATA/NJEA, the Representation Director
found that, if the unfair practice charge is
proven, then the conduct “so taints the election
process that a free and fair election cannot be
held until the charge is remedied.” Therefore,
the Director entered an order blocking LTA’s
petition pending litigation of the unfair practice
case.

Insurance Specialist Position Belongs in
Business and Technical Unit; PERC
Will Not Decide Unit Placement of
Vacant Secretarial Position

Trenton Board of Education, Public Employer,
and Trenton Educational Secretaries
Association/NJEA, Petitioner, D.R. No. 2006-
20, 32 NJPER 179 (979 2006).




In 1997, the Trenton Educational
Secretaries Association/NJEA (TESA) entered
into a “Memorandum of Agreement” (MOA)
with the board to settle a unit clarification
petition. The petition challenged the board’s
exclusion of six secretaries from the unit on the
basis that they were confidential employees.
The MOA apparently contemplated that there
would be only one confidential secretary in each
department.

In January 2005, Angelina Fortson, who
was formerly the Administrative Assistant for
Human Resources, was transferred to the newly
created position of Insurance Specialist. The
board unilaterally placed this new title in the
Business and Technical Unit. In March 2005,
the board created a second confidential
secretary position in the Human Resources
Department with the title Secretary to the
Assistant Superintendent of Human Resources.
However, the board did not fill the position.

TESA filed two clarification of unit
petitions with the Public Employment Relations
Commission (PERC) seeking the inclusion of
the insurance specialist and second secretary
position in its secretarial unit. The board
opposed both petitions. It argued that the
Secretary to the Assistant Superintendent of
Human Resources is a confidential employee
who will assist in developing and preparing
collective negotiations proposals. It argued that
the insurance specialist position is more
appropriate for inclusion in the unit represented
by the Trenton Business and Technical
Association because it is similar to the benefits
specialist title which is in that unit, and because
that unit has a more appropriate salary guide.

TESA countered that the overwhelming
majority of secretarial work related to
negotiations is performed by the secretary in the
legal department, and that the MOA limits the
board to one confidential employee per
department. It also contended that the
insurance specialist’s duties were secretarial in
nature.

PERC’s Representation Director explained
that, based on a long-standing policy, PERC
will not ordinarily issue decisions about vacant
positions. Therefore, a decision will not be
made about the Secretary to the Assistant
Superintendent of Human Resources title based
on the job description alone, and a petition can
be filed, if necessary, once the position is filled
and the actual duties are known.

The Director further explained that,
pursuant to N.J.S.4. 34:13A-6, PERC should
determine the appropriate unit “with due regard
for community of interest.” With respect to the
insurance specialist title, the Director found that
it should be included in the Business and
Technical Unit. Based on the job description, it
may have a greater community of interest with
the Business and Technical Unit as opposed to
TESA’s unit. The job description states that the
qualifications for Insurance Specialist require
an associate’s degree or equivalent experience,
a minimum of four years of experience in
completing insurance documentation, and the
ability to reconcile insurance reports, among
other technical duties. The job description did
not include secretarial duties. Based on the
foregoing, the Director dismissed TESA’s
petition.




performance, PERC must examine the quality
of'the principal’s performance as an educational
leader and manager.

PERC found that this case involves the
evaluation of Giorgio’s judgment and
management in handling her investigations of
student incidents, including her responses to
parental concerns about the investigations.
PERC found that the allegations that Giorgio
did not observe due process or communicate
appropriately during the investigations involve
“teaching performance.” Therefore, PERC
restrained binding arbitration of the decision to
withhold her increments. However, the pro-
cedural issue of whether the board violated the
collective negotiations agreement by failing to
give Giorgio notice of the possibility that her
increment may be withheld is arbitrable.

Board Must Arbitrate Grievance
Involving Reduction of Work Hours
and Reduction of Compensation of
Teaching Assistants

Boonton Board of Education, Petitioner, and
Boonton Education Association, Respondent,
PERC No. 2006-98, 32 NJPER 239 (998 20006).

Effective June 30, 2005, the board reduced
the number of full-time teaching assistant
positions and increased the number of part-time
positions. According to the board, the number
of full-time positions was reduced from 16 to 6,
and the number of part-time positions was
increased from 7 to 24. As a result, the
teaching assistants who went from full- to part-
time positions had their hours and com-
pensation reduced, and had their fringe benefits
eliminated.

On July 11, 2005, the association filed a
grievance alleging that the board violated
Article IV.C of the parties’ agreement by uni-
laterally changing the terms and conditions of
the teaching assistants’ employment. Article
IV.C states:

Except as this agreement shall otherwise
provide all existing benefits of employment
applicable on the effective date of this
Agreement to employees covered by this
Agreement shall continue to so apply
during the term of the agreement.

The grievance was denied, and the association
demanded arbitration.

On March 22, 2006, the board filed a scope
of negotiations petition with the Public
Employment Relations Commission (PERC)
seeking to restrain arbitration of the grievance.
The board asserted that it had the managerial
prerogative to determine the size of its work-
force and the discretion to adjust the work hours
of teaching assistants because the parties’
agreement does not specify their work hours.
The association countered that the board had an
obligation to negotiate before reducing their
hours, compensation, and benefits.

PERC explained that “[t]here is a difference
between deciding how many employees are
needed to deliver a pubic employer’s services
and the terms and conditions of employment of
employees holding such jobs.” Terms and
conditions of employment which include work
hours, compensation and fringe benefits are
mandatorily negotiable. PERC stated that in
order for a board to change those working con-
ditions, it must negotiate with the association.
PERC rejected the board’s argument that it had
the prerogative to determine staffing levels
given its budgetary constraints. PERC stated
that the board did not show how the grievance,
if sustained, would significantly interfere with
its prerogative to determine staffing levels.
PERC also determined that the issue of whether
the contract permits the board to change work
hours is a matter of contract interpretation to be
decided by an arbitrator. Therefore, PERC
denied the board’s request to restrain binding
arbitration of the grievance.




Contract Clause Requiring Employee
Suspensions, Other than for Tenure
Charges, to Be with Pay, Is Negotiable

Old Bridge Board of Education, Petitioner, and
Old Bridge Education Association, Respondent,
PERC No. 2006-99, 32 NJPER 241 (999 2006).

The board and the association were engaged
in negotiations over a successor collective
negotiations agreement when the board filed a
scope of negotiations petition with the Public
Employment Relations Commission (PERC).
The petition requested a determination that a
clause in Article IV.D. in the current parties’
agreement is not mandatorily negotiable. That
clause states:

Except in the case of tenure charges filed
with the Commissioner of Education or a
criminal indictment, any suspension of an
employee will be with full pay.

The board maintains that this clause is illegal
under N.J.S. 4. 34:13A-22 and Atlantic
Highlands Bd. of Educ.,P.E.R.C.No. 93-40, 19
NJPER 7 (924005 1992).

PERC explained that in 1988 the parties
litigated the negotiability of an earlier incar-
nation of the clause in Article IV.D. At that
time, the clause stated, “Any suspension of a
teacher shall be with full pay up to the time of
termination.” PERC held that this clause was
mandatorily negotiable because it protected
employees’ due process interests and did not
significantly interfere with the board’s ability to
discipline staff. Since 1988, the parties have
renegotiated the clause to narrow its appli-
cability to cases that do not involve criminal or
tenure charges.

PERC rejected the board’s argument that
amendments to the Employer-Employee
Relations Act that took effect in 1990 preempt
negotiation over minor discipline and the clause

atissue. PERC explained that N.J.S.4. 34:13A-
22 and -24 permit boards to impose minor
discipline if negotiated into an agreement. The
Assembly Labor Committee reported that the
bill expanded the scope of negotiations in
matters relating to discipline, and authorized
boards to impose minor discipline such as fines
and suspensions. PERC found that these
statutory provisions and the legislative history
indicate that the Legislature intended to permit
rather than prohibit negotiations over minor
discipline. Under these statutory provisions,
tenure law protections are not triggered if minor
discipline is imposed, so long as the minor
discipline is negotiated into an agreement.

PERC also rejected the board’s argument
that the Atlantic Highlands case bars
negotiations over the clause in [V.D. That case
considered a contract provision governing
teacher suspensions and discharges which
provided:

[w]hen an employee’s conduct warrants her
discharge and none of the other contractual
clauses are applicable, the Administrator
shall suspend the employee with pay and
immediately notify the Association and
Board in writing.

PERC held that this clause was not mandatorily
negotiable except to the extent it provided for
written notice of suspensions and mid-contract
discharges of nontenured teachers.

In the present case, the clause in Article
IV.D. is consistent with the suspension with full
pay provisions of the Tenure Hearing Law and
is not inconsistent with any other law. PERC
stated that the clause excludes proceedings
involving criminal indictments and tenure
charges that were not excluded by the clause in
Atlantic Highlands. Therefore, PERC found
that the clause in Article IV.D. was not
preempted and is mandatorily negotiable.




PAYROLL DEDUCTION
DECISIONS

Paraprofessionals Unit Entitled to
Order Requiring Board to Deduct
Representation Fees In Lieu of Dues

Lebanon Township Board of Education, Public
Employer, and Lebanon Township Para-
professionals Association, Petitioner, P.D.D.
No. 2006-5, 32 NJPER 105 (950 2006).

On February 3, 2006, the association filed a
petition for payroll deduction determination
with the Public Employment Relations
Commission (PERC). The association sought
an order directing the board to deduct repre-
sentation fees in lieu of dues from the salaries
of non-member employees in a unit consisting
of full- and part-time paraprofessionals. The
association filed documents to support that a
majority of employees in the unit are voluntary
dues paying members of the association, and
that it maintains the legally required demand
and return system.

On February 27, 2006, the board filed its
response. It indicated that the association
proposed collecting representation fees in lieu
of dues for non-members of the unit, and argued
that the parties exchanged proposals on agency
fee language and reached agreement on some
items. The board contends that, since some
agreement was reached on agency fee issues,
the association was not entitled to the relief it
requested. However, as of February 15, 2006,
the association had not agreed upon and would
not engage in further negotiations over the
board’s agency fee counterproposal which
included indemnification language.

PERC’s designee explained that, pursuant to
N.J.S.A. 34:13A-5.5(a) and N.J.A.C. 19:19-
1.1(a), PERC is authorized to investigate and
order a payroll deduction of representation fees

in lieu of dues if the majority of the employees
in the unit are voluntary dues paying members
of the majority representative, the majority rep-
resentative maintains a demand and return
system, and no agreement regarding said fees is
reached during negotiations. PERC’s designee
further explained that “[a] payroll deduction
determination only orders an employer to
deduct the representation fee, it does not order
an employer to implement any particular agency
fee article into the parties collective agree-
ment.”

The evidence in this case indicates that the
parties did not reach an agreement on agency
fee deductions even if some elements of an
agency fee system had been agreed upon. Asto
the board’s concern about the inclusion of
indemnification language regarding the
deduction of fees in the parties’ agreement,
PERC’s designee stated that such language is
not necessary since the payroll deduction is
being compelled. Thus, the board was ordered
to institute a payroll deduction of the repre-
sentation fees in lieu of dues from the salaries
of the employees who were not members of the
association.

Board Ordered to Institute a Payroll
Deduction in Lieu of Dues from
Wages/Salaries of Non-Member
Employees

Logan Township Board of Education, Public
Employer, and the Logan Township Education
Association, Petitioner, P.D.D. No. 2006-06, 32
NJPER 108 (952 2006).

The association filed a petition with the
Public Employment Relations Commission
(PERC) for a payroll deduction determination,
requesting an order requiring the board to
deduct representation fees in lieu of dues from
non-member employees. The negotiations unit
at issue consists of all certified professional




personnel and all support staff employed by the
board, but excluded the superintendent,
principals, maintenance supervisor, cafeteria
manager, board secretary, craft employees,
supervising employees, police employees, and
information systems personnel.

The petition was filed under N.J.S.A4.
34:13A-5.5and N.J.A.C. 19:19-2.2. The board
did not file an answer. The ensuing
investigation revealed that the board and the
association had negotiations regarding the
subject of representation fees in lieu of dues,
but the parties did not come to an agreement.
The association is the majority representative of
the collective negotiations unit at issue. The
association attached an accurate list of dues-
paying members. The collective negotiations
unit had 138 employees, of which 99 (72%) are
voluntary dues-paying members. The associ-
ation has been maintaining a demand and return
system as required by N.J.S.4. 34:13A-5.5(¢c)
and -5.6. Accordingly, PERC’s designee
concluded that the association satisfied the
requisite conditions and is, therefore, entitled to
receipt of a representation fee in lieu of dues.
PERC’s designee ordered the board to institute
payroll deduction from the negotiations unit
employees who are not dues-paying members
after the association provides notice that it has
complied with N.J.4.C. 19:17-1.1 to -4.5, and
posts and notifies PERC’s chair of all steps
taken by the board to fully comply with the
order.

REPRESENTATION
DECISIONS

Representation Petition Blocked
Pending Outcome of Incumbent-
Association’s Unfair Practice Charge

LEAP Academy University Charter School
Board of Trustees, Public Employer-
Respondent, and LEAP Teachers Association
(Independent) Petitioner, and LEAP Academy
Teachers Association/NJEA, Intervenor-
Charging Party, D.R. No. 2006-17, 32 NJPER
142 (965 20006).

On February 20, 2004, the LEAP Academy
Teachers Association/NJEA (LATA/NJEA)
filed a petition for certification with the Public
Employment Relations Commission (PERC)
seeking to represent the certified teaching staff
employed by the board of trustees. Following a
secret ballot election conducted by PERC in
April 2004, the board filed objections to the
election. PERC’s Director rejected the
objections and, on July 14, 2004, he certified
LATA/NJEA as the exclusive representative of
the board’s teaching staff.

On September 8, 2004, LATA/NJEA filed
an unfair practice charge (and filed amended
charges) with PERC alleging that the board of
trustees violated the Employer-Employee
Relations Act by engaging in the following
conduct: (1) on March 29, 2004, prior to a
representation election, the board passed a
resolution to increase employees’ salaries and
performance increments; (2) on April 28, 2004,
the superintendent issued a written reprimand to
Tammy McGinley, a teacher leading LATA/
NJEA’s organizing drive, charging her with
insubordination for speaking to the media about
the organizing drive; (3) in May 2004, the
school’s director of operations refused to
present McGinley’s grant proposal from an art
foundation to the board, and thercafter,
McGinley was reassigned from her position as
an art teacher to a position as a basic skills
teacher in retaliation for her organizing
activities; (4) on October 7, 2004, the superin-
tendent issued a written reprimand to McGinley
for “harassing the faculty and staff .
regarding union issues during instructional
time” after McGinley had raised safety




