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exceptions on a case-by-case basis (page 4). Grievance alleging that board
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UNFAIR PRACTICE DECISION

Board must Negotiate Before

Requiring Reimbursement of Health

Insurance Premiums Paid on Behalf of

Employees Who Take Leave under the

FMLA or NJFLA and Fail to Return

to Work

Hillsborough Township Board of Education,

Respondent, and Hillsborough Education

Association, Charging Party, PERC No.

2006-97, 32 NJPER 232 (¶97 2006).

On June 19, 2003, the association filed an

unfair practice charge with the Public

Employment Relations Commission (PERC)

alleging that the board violated the Employer-

Employee Relat ions Act  by fai l ing to

negotiate over requiring employees who took

leaves under the New Jersey Family Leave

Act (NJFLA) or the Family and Medical

Leave Act (FMLA) to reimburse the board for

health insurance premiums if they failed to

return to work, and by dealing directly with

individual employees to request reim-

bursement.  The board maintained that re-

quiring reimbursement was not mandatorily

negotiable.

Before PERC, the parties filed cross-

motions for summary judgment, and sub-

mitted a joint stipulation of facts.  The board,

on at least three occasions, has instituted legal

proceedings against employees seeking

repayment of health insurance premiums paid

on their behalf by the board because they

failed to return to work following NJFLA

leave and/or FMLA leave. One instance

involved a teacher named Elane Janz, who

was granted leaves under the NJFLA and

FMLA, exhausted those leaves, and then

resigned effective September 6, 2001.  The

board, through its attorneys, wrote Janz and

requested that, since she failed to return to

work, she reimburse the board for health

insurance premiums it paid during her leave.

When Janz failed to repay the premiums, the

board filed suit against her.  Janz and the

board subsequently entered into a settlement

agreement in which she agreed to pay $1,600.

A second instance involved a teacher

named Karan Samano.  Samano requested and

was approved for leaves under the NJFLA and

FMLA.  After exhausting her leave, Samano

resigned her position.  The board’s business

administrator wrote to Samano and requested

reimbursement for the health insurance

premiums paid during the leave.  Eventually,

a compromise was struck and Samano agreed

to pay a lower amount than initially requested.

The third instance involved a teacher

named Lynn Powers.  Powers requested and

was granted leave under the FMLA and

NJFLA. Powers used her leave and sub-

sequently resigned to raise her son.  The

business administrator then wrote Powers and

requested reimbursement of the health

insurance premiums paid by the board during

her leave.  The board subsequently filed a civil

suit against Powers to recover the premiums.

On June 2, 2003, Powers answered the

complaint, but the action was stayed pending

a resolution of the unfair practice charge.

As a practice, the board requires

employees to sign letters confirming their

leaves which state that, if they do not return to

work, they will be responsible to the board for

health insurance premiums paid during the

leave.  Association members reserve their

rights in responding to these letters.  The

association has also requested that the board

stop meeting with its members without
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association representation, regarding reim-

bursement of the health insurance premiums.

PERC explained that paid and unpaid

leaves of absence, their length and whether

insurance benefits are provided during them,

are considered working conditions, and are

therefore negotiable unless preempted by

statute or regulation. In the present case, the

issue is whether the board’s policy of

requesting reimbursement of health insurance

premiums from employees who do not return

from NJFLA or FMLA leaves is mandatorily

negotiable.  The board argued that the NJFLA

and FMLA preempt negotiations over the

reimbursement policy, but PERC rejected this

argument.

PERC explained that, in order for a statute

or regulation to be preemptive, it must

expressly, specifically and comprehensively

fix an employment condition so firmly that it

cannot be changed through negotiations.

PERC further explained that the FMLA

permits, but does not require, an employer to

seek reimbursement of health care premiums

when the employee does not return to work.

PERC cited 29 C.F.R. §2614(c)(2) which

states, in pertinent part, that:

[An] employer may recover the premium

that the employer paid for maintaining

coverage for the employee under such

group health plan during any period of

unpaid leave . . . if . . . the employee fails

to return to work . . . .  (Emphasis in

original).

PERC found that the use of the word “may” in

this regulation failed to meet the requirements

for preemption.  Moreover, PERC found that

other FMLA regulations conferred, rather than

eliminated, discretion regarding recoupment

of health insurance premiums.

With regard to the NJFLA, PERC stated

that  the s tatute and i ts  implementing

regulations do not address an employer’s right

to recover health insurance premiums if an

employee fails to return to work following

leave.  Since there was no basis to hold that a

statute or regulation granted the board the

right to recoupment, PERC rejected the

preemption claim under the NJFLA.

The board also argued that, even if the

F M LA  a n d  N J F LA  d i d  n o t  p r e e m p t

negotiations, it had a managerial prerogative

to unilaterally establish a reimbursement

policy.  PERC also rejected this argument.

PERC stated that, in order to determine

whether a managerial prerogative exists, it

must balance the employees’ interest in

negotiating over a subject, against the board’s

interest in acting without negotiations.  Only

when there is significant interference with a

managerial prerogative will negotiations over

an employment condition be precluded.

In this case, PERC found that the

employees’ interests in negotiating over a

reimbursement policy outweighed the board’s

interest in imposing one.  PERC stated that:

Employees have substantial interests in

receiving paid health insurance during a

leave and retaining their freedom during

that leave to decide whether they want to

return to work in l ight  of  changed

circumstances.

PERC commented that the board may seek to

protect its interest in preventing alleged abuse

of leave through negotiations.

With regard to the association’s claim that

the board violated N.J.S.A. 34:13A-5.4a(1)

and (5), PERC explained that a violation

occurs if the board refuses to negotiate

concerning mandatorily negotiable terms and
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conditions of employment, or if it negotiates

directly with individual employees and enters

into agreements with them regarding those

conditions.  Based on the insufficiency of the

evidence presented, PERC believed that a

hearing was necessary to determine whether

the board refused to negotiate or actually

negotiated with employees. Therefore, PERC

denied the parties’ cross-motions on this

claim.

SCOPE OF NEGOTIATIONS

DECISIONS

Board Has Right to Deny 12-Month

Teachers’ Vacation Requests While

Classes Are in Session, Subject to

Exceptions on a Case-by-Case Basis

East Orange Board of Education, Petitioner,

and East Orange Education Association,

Respondent, PERC No. 2007-3, 32 NJPER

270 (¶111 2006).

The board operates a 12-month adult

school known as the Bernice L. Edmonson

Community Center (“Center”).  All of the

Center’s staff are 12-month employees, and

are represented by the association.  The

collective negotiations agreement between the

board and association contains two articles

which denote the number of vacation days

received by the Center’s teaching and non-

teaching staff. However, neither article

contains procedures for requesting or taking of

vacation leaves, or delineates when vacations

may or may not be taken.

Arlene W. King is Director of the Center.

King denied three requests for vacation for

December 2002. In January 2003, she sent a

memo to staff stating that staff may not take

vacation in September, December, June or

when there are scheduled classes, and in

addition, secretaries could not take vacation

during the last week in August.  King’s memo

also gave time frames within which vacation

leave should be exhausted, and stated that

exceptions had to be submitted to her for

consideration and approval.

In February 2003, King sent a memo

encouraging staff to take vacation in August,

and reiterating information from her January

2003 memo.  In July 2003, King issued a

similar memo.

On June 20, 2003, the association filed a

grievance alleging that the board violated the

collective negotiations agreement by placing

restrictions on when the Center’s teachers may

take vacation days.  King denied the grie-

vance.  The assistant superintendent for

personnel subsequently denied the grievance,

stating that the board had the inherent

managerial prerogative to place reasonable

limits on when instructors and “brokers” can

take vacation.  The board also denied the

grievance.

On April 7, 2004, the association

demanded arbitration. On March 20, 2006,

the board filed a scope of negotiations petition

with the Public Employment Relations Com-

mission (PERC) seeking to restrain arbitration

of the grievance.

Before PERC the board argued that its

educational policy goals outweighed teachers’

interest in scheduling vacations when school

is in session, and that it was not required to

negotiate over vacation schedules that would

cause staffing to fall below the minimum it

established. The association countered that

vacation scheduling is mandatorily negotiable
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so long as the board can meet its minimum

staffing requirements. It argued that the board

has not established a minimum staffing

requirement, and that it will be impossible for

staff to utilize all of their vacation, thereby

forcing them to forfeit unused days.

PERC found from the evidence presented

that the Center runs four programs on ten

week cycles over the course of the year.  The

programs are presented in the morning, after-

noon and evening. Staff members work eight

hour days in one of the following shifts:  8:30

a.m. to 4:30 p.m.; 12:00 p.m. to 8:00 p.m.; or

a split shift of 8:30 a.m. to 12:30 p.m. and

5:00 p.m. to 8:00 p.m.

King submitted a certification in which

she stated that there are problems in retaining

faculty members, and that there are no

substitutes who can fill in for absent teachers.

When a teacher is ill, another teacher who has

a supervision period must fill in; if no one can

fill in, then the class must be cancelled.  She

stated that, if two teachers took vacation at the

same time, the Center would drop below its

minimum staffing requirements and would

have to cancel classes.  She stated that

teachers need to be available in June for

course completion and final exams, and that

they are needed in September and December

when new class cycles begin.  Moreover, since

the Center is dependent on federal and state

grants, teachers cannot take vacation when

grant reports need to be completed.

King also certified that she reviews all

vacation requests and denies a request only if

it affects minimum staffing requirements.  She

stated that from 2002 to 2006, vacations were

granted in every month except December

2002,  J anuary 2006,  and  June  2006.

Moreover, all staff can take their entire

vacations in July or August.

Citing Burlington Cty. College Faculty

Assoc. v. Board of Trustees, 64 N.J. 10

(1973), PERC explained that teachers’ work

hours are negotiable within the context of the

school calendar, and that leaves are manda-

torily negotiable. PERC has previously held

that vacation leave scheduling is mandatorily

negotiable, provided that the employer can

meet its staffing requirements.  Thus, an

employer can deny a requested vacation day if

it would have insufficient staffing.

In this case, PERC balanced the

employees’ interest in taking vacations when

they wanted against the board’s interest in

providing uninterrupted educational services

to students, and concluded that “the board had

a right to issue a policy generally denying

teachers vacation requests while classes are in

session, subject to exceptions on a case-by-

case basis.”  PERC stated that the standards

for exceptions would be mandatorily negoti-

able and that a claim that a denial was

arbitrary was subject to arbitration.  Further-

more, the board does not have a prerogative to

insist on forfeiture of vacation days if they are

not taken by a certain date.  Therefore, PERC

granted the board’s request to restrain arbi-

tration to the extent that the grievance sought

to require the board to routinely permit teacher

vacations while school is in session, but

denied it in all other respects.

Grievance Alleging That Board

Violated Contractual Obligation to

Provide Safe Working Conditions by

Assigning Greeter Duty to Teachers

and Secretaries Is Arbitrable

Washington Township Board of Education,

Petitioner, and Washington Township

Education Association, Respondent, PERC

No. 2007-14, 32 NJPER 315 (¶131 2006).
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Since the 1999-00 school year, the board

has assigned teachers to “front hall duty” in

which they monitor students and visitors

entering the school building.  This assignment

was done intermittently on a rotating basis,

and was done to facilitate board policies and

regulations which require visitors to register

with the principal’s office.  Beginning in the

2000-01 school year, the assignment was

renamed “greeter duty” and was staffed for all

nine periods; teachers would serve as greeters

during their duty period.

On November 21, 2005, the association

filed a grievance alleging staff members are at

risk when assigned to duties related to safety

and security in violation of Article XVII,

paragraph A.  That provision states:

The Board of Education will make every

effort to ensure safe working conditions.

In the event of disorder or disruption in

t h e  r e gu l a r  s c ho o l  p r o g r a m ,  t h e

Association shall have the right to meet

with the Board on matters regarding

employee safety.

The superintendent denied the grievance

on the basis that the board has the managerial

prerogative to assign teachers duties relating

to student safety and security, and that the as-

signment did not violate the parties’ collective

negotiations agreement. The association then

requested and received a hearing before the

board.  The board found the grievance

untimely since the assignment had been on-

going for several years, and that the issue was

non-negotiable.

The board subsequently denied a request

by the association to create a commission to

explore alternatives to the current practice,

and the association demanded arbitration.  On

May 22, 2006, the board filed a scope of

negotiations petition with the Public Em-

ployment Relations Commission (PERC)

seeking to restrain binding arbitration of the

grievance.

PERC explained that its jurisdiction was

limited to deciding whether the subject matter

in dispute is within the scope of collective

negotiations. It does not consider the merits

of the grievance, the t imeliness of the

grievance, or any other contractual defenses

the board may raise.

The association argued that the board

violated Article XVII by failing to ensure safe

working conditions.  The association asserted

that staff were placed in the untenable position

of regulating access of visitors without having

the authority to exclude them.  Moreover, staff

was not trained on how to deal with threat-

ening situations or how to detect contraband.

The board acknowledged that the contractual

provision was a mandatorilynegotiable health

and safety clause.

PERC found that the association could

seek an arbitral declaration that the working

conditions were not safe and violated the

parties’ agreement.  PERC recognized that the

board’s position is that it has the authority to

assign teachers to duties that are related to

student health and safety, and that it has the

prerogative to assign duties to teachers that are

incidental to their primary responsibilities.

However, PERC believed that these content-

ions concern the question of the arbitrator’s

remedy. Therefore, PERC denied the board’s

request to restrain arbitration but stated that

the board could re-file its petition if the

arbitrator issues an award that the board

believes significantly interferes with its

managerial prerogatives.
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REPRESENTATION

DIRECTOR’S DECISION

Association Certified as Majority

Representative of School Aides

Through Card Check Procedure

Mount Ephraim Board of Education, Public

Employer, and Mount Ephraim Parapro-

fessionals Association, Petitioner, D.R. No.

2007-3, 32 NJPER 293 (¶121 2006).

On June 5, 2006, the association filed a

petition for a card check certification with the

Public Employment Relations Commission

(PERC) seeking to represent a unit of school

aides including media aides, classroom aides,

and one-on-one aides.  The board objected to

the card check certification procedure because

it believed that an election was preferable

since it would allow employees to cast ballots,

and because it believed that the aides were not

fully advised that signing the authorization

card could result in a unit being certified

without an election.

PERC conducted an investigation and

determined that a majority of the aides signed

authorization cards for the association.  The

board posted notices supplied by PERC, and

PERC also mailed notices to employees’

homes.   The not ices  advised that the

association was requesting certification by

card check.  No other labor organization

claimed an interest in representing the aides,

and no aides raised any objections with PERC.

PERC’s Representation Director explained

that on July 19, 2005, the Legislature amended

N.J.S.A. 34:13A-5.3 and authorized PERC to

certify a majority representative without an

election when:

(1) a majority of the employees in an

appropriate unit have signed authorization

cards designating the organization as their

negotiations representative; and

(2) no other employee representative seeks

to represent them.

The Director found that these criteria were

satisfied in this case. The Director noted that

the language on the authorization cards was

not  ambiguous about  designat ing the

association as the employees’ representative,

and further found that the proposed unit of all

aides was appropriate.  Therefore, the Director

entered an order certifying the association as

the exclusive representative of the aides.

PAYROLL DEDUCTION

DECISION

Board Ordered to Deduct Represent-

ation Fees from Salaries of Non-

member Employees in Unit Consisting

of Certified, Non-supervisory Staff

Berlin Township School District, Public

Employer, and Berlin Township Education

Association, Petitioner, P.D.D. No. 2007-1,

32 NJPER 294 (¶122 2006).

On June 26, 2006, the association filed a

payroll deduction determination petition with

the Public Employment Relations Com-

mission (PERC).  The association, which

consists of teachers, nurses, guidance

counselors, language specialists, and child

study team members,  sought an order

requiring the board to deduct representation

fees in lieu of dues from the salaries of non-

member employees in the unit.  The board

filed no response but did not dispute the
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address all comments and questions to
Maria M. Lepore

Beth L. Finkelstein

Andrew Babiak

Association Counsel

info@njasa.net

association’s actions, although no agreement

had been reached at the time the petition had

been filed.

PERC’s designee explained that the law

authorizes PERC to conduct an investigation,

and that it must order a public employer to

institute a payroll deduction of a representa-

tion fee in lieu of dues if the investigation

shows that a majority of the unit employees

are voluntary dues paying members, and that

the demand and return system required by

N.J.S.A. 34:13A-5.6 is in place.

In this case, the investigation revealed

that the unit consists of 70 employees, of

which 63 are currently voluntary dues paying

members of the association, and that the

association maintains the requisite demand

and return system. Since the association

satisfied the requirements of N.J.S.A. 34:13A-

5.5 and N.J.A.C. 19:19-2.2, the board was

ordered to institute a payroll deduction of the

representation fee in lieu of dues from the

wages of the unit employees who are not

members of the association.


