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SCOPE-OF-NEGOTIATIONS
DECISIONS

PERC Restrains Arbitration of Grievance
Contesting Increment Withholding;
Increment Withheld Due to Teacher’s Poor
Discipline and Classroom Management
Skills 

Dumont Board of Education, Petitioner, and
Dumont Education Association, Respondent,
PERC No. 2007-17, 32 NJPER 323 (¶134
2006).

This case involves a tenured physical
education teacher who has been employed by
the board since 1978.  In 2002, the teacher was
placed on a three-day paid suspension for
speaking lewdly to students.  In February 2005,
during a class, the teacher allegedly grabbed a
disruptive student.  In March 2006, parents
complained that, during his classes, the teacher
called them inappropriate names including
retards and spastics.  He also put students in a
closet to punish them for misconduct.  

The principal investigated the incidents
underlying the parental complaints and found
them to be substantiated despite the teacher’s
denials.  Based on these incidents, the principal
recommended that the teacher’s increment for
the next school year be withheld.  In the
teacher’s annual evaluation, the principal stated
that the teacher “made several instructional
decisions that have had a detrimental effect on
the teaching and learning process . . . . [and] I
find it necessary to recommend that [your]
increment be withheld for the 2006-07 school
year . . . .”

On May 26, 2006, the superintendent wrote
to the teacher and informed him that the board
had approved the recommendation to withhold
his increment.  The board also voted not to
renew his contract as head volleyball coach.

The association then filed a grievance
alleging that the withholding lacked just cause.

The association also demanded arbitration, and
the board filed a scope of negotiations petition
with the Public Employment Relations
Commission (PERC) requesting to restrain
arbitration of the grievance.

Before PERC, the association argued that
the board was punishing the teacher for
insubordination that he had previously been
warned about, and not for the incidents giving
rise to the parental complaints.  PERC rejected
this argument.  PERC explained that, under
N.J.S.A. 34:13A-26, et seq., all increment
withholdings may be submitted to binding
arbitration except those based predominately on
the evaluation of teaching performance.  If the
reason is related predominately to teaching
performance, then any challenge has to be filed
with the Commissioner.   PERC further
explained that it has often restrained arbitration
of grievances contesting increment withhold-
ings based on allegations that a teacher made
inappropriate comments to students during
class, or that the teacher managed classroom
discipline poorly.  In this case, PERC found that
the parental complaints were the heart of the
withholding, and therefore, entered an order
restraining arbitration of the grievance.

Board Denied Interim Relief to Restrain
Arbitration of  Grievance Requesting
Additional Compensation for Increase in
Secretarial Staff Member’s Duties

Paterson State Operated School District,
P e t i t i o n e r ,  a n d  P a t e r s o n  E d u c a t i o n
Association, Respondent, I.R. No. 2007-4, 32
NJPER 351 (¶147 2006).

Donna Harper has been employed by the
district since 1991.  On May 19, 2003, she was
transferred to the office of facilities as an
administrative secretary.  Between February
2005 and March 2006, as a result of personnel
changes, the work that had been done by five to
s ix  employees  was being done by two
employees, including Harper.  Because of her
exceptional performance and increased duties,
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the facilities director requested a promotion and
salary increase for Harper.  The request was
denied however.

In March 2006, Harper wrote a memo to the
facilities director detailing the work she
performed, and the association filed a grievance
on her behalf.  The grievance alleged that
Harper was given additional duties outside of
her job description as administrative secretary,
and that she was given significant additional
responsibilities without additional commen-
surate compensation.  

The district  then fi led a scope of
negotiations petition with the Public Employ-
ment Relations Commission (PERC), seeking
to permanently restrain the grievance.  The
board followed-up with a request for interim
relief to temporarily restrain arbitration of the
grievance pending a final determination by
PERC.  Citing In the Matter of Maywood Bd. of
Educ., 168 N.J.Super. 45 (App.Div. 1979),
certif. denied, 81 N.J. 292 (1979), the board
argued that it has a managerial prerogative to
reduce its workforce, and that any resulting
workload increase to remaining employees is
non-negotiable.  Moreover, it disputed the
allegation that any additional tasks were outside
of Harper’s job description, and to the extent
they were, they were additional related duties.

The association argued that Maywood did
not apply because the increase in duties was not
the result of a reduction in force, rather the
increase occurred as a result of transfers, resig-
nations, and a termination.  It argued that, under
Piscataway Twp. Educ. Assoc. v. Piscataway
Twp. Bd. of Educ. ,  307 N.J.Super.  263
(App.Div. 1998), certif. denied, 156 N.J. 385
(1998), the terms and conditions of employment
arising as impact issues are mandatorily
negotiable unless negotiations would signifi-
cantly interfere with a related prerogative.
Moreover, it argued that, when additional tasks
are outside of an employee’s normal job respon-
sibilities, they are negotiable and arbitrable.

PERC’s designee explained that, based on
the facts presented, the Maywood case was not
dispositive of the dispute.  Maywood held that
a board had a managerial prerogative to reduce
the size of its workforce and to assign the duties
previously performed by the laid off employees
to the remaining employees.  PERC’s designee
further explained that, in the Piscataway case,
the appellate division explained that the
Supreme Court rejected the contrary view
expressed in Maywood.  Thus, where an
employee’s workload is increased as a result of
a board’s personnel changes, the resulting
increase is negotiable unless there is significant
interference to a related prerogative.

In this case, the grievance sought additional
compensation for Harper’s workload increases.
PERC’s designee could not determine whether
Harper had a significant and measurable
increase in her duties.  However, the demand
for compensation for performing out-of-title
work is a negotiable claim that can be submitted
to arbitration.  Therefore, PERC’s designee
denied the request for interim relief, thereby
allowing the grievance to proceed to arbitration.

PERC Restrains Arbitration of Grievance
Challenging Increment Withholding;
Increment Withheld Due to Teacher’s
Inappropriate Interaction with Students and
Refusals to Meet with Parents 

Willingboro Board of Education, Petitioner,
and Willingboro Education Association,
Respondent, PERC No. 2007-29, 32 NJPER
361 (¶152 2006).

Hope Houston teaches seventh grade
English.  On August 18, 2005, the interim
superintendent wrote Houston and informed her
that the board voted to withhold her salary
increment for the 2005-06 school year for
reasons which included the following:  (1)
refusing to follow lunch room procedures; (2)
refusing to attend a parent/teacher conference;
(3) screaming at students in hallways; (4)
yelling at a student who arrived late, but with a
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legitimate excuse for being late; (5) failing to
submit a mid-year student activity report; and
(6) telling the principal that she would not make
calls to parents after 3:00 p.m.

The association unsuccessfully grieved the
withholding and demanded arbitration.  On
February 3, 2006, the board filed a scope of
negotiations petition with the Public Em-
ployment Relations Commission (PERC) to
restrain binding arbitration of the grievance.

PERC explained that, in accordance with
N.J.S.A. 34:13A-26, et seq., all increment
withholdings of teaching staff members may be
submitted to binding arbitration, except those
based predominately on the evaluation of
teaching performance.  If the reason for a
withholding is related predominately to the
evaluation of teaching performance, any
challenge must be filed with the Commissioner.

In this case, the reasons given by the interim
superintendent relate to Houston’s teaching
performance.  Most of the reasons involve
allegedly inappropriate interactions with
students, and unjustified refusals to meet with
parents.  Therefore, PERC entered an order
restraining arbitration over the decision to
withhold her increment.  However, PERC
permitted arbitration of the association’s claim
that  the board  v io lat ed  i ts  procedural
obligations under N.J.S.A. 18A:29-14 to pro-
vide written notice and specified reasons within
ten days of the withholding.

PERC Restrains Arbitration of Grievance
Challenging Imposition of Corrective Action
Plan

Freehold Regional High School District Board
of Education, Petitioner, and Freehold
Regional High School Education Association,
Respondent, PERC No. 2007-30, 32 NJPER
363 (¶153 2006).

Clare Zanfini is a tenured high school
guidance counselor, and Joan Gagliardi was the
high school guidance supervisor who was

responsible for evaluating the guidance
counselors.  During the first few days following
the start of the 2005-06 school year, Zanfini
received numerous telephone calls which filled
her voice mail.  Gagliardi told Zanfini that
several parents could not reach her because her
voice mail was full.  In fact, unknown to
Zanfini, a parent involved in a divorce, who
could not agree with her spouse on their child’s
education plan,  contacted the assistant
superintendent because she could not reach
Zanfini.  As a result, Gagliardi informed Zanfini
that she would be placed on a 90-day improve-
ment plan because she was not returning
parents’ phone calls within a reasonable time
frame, and because Zanfini did not timely hand
in her grade history update.  Zanfini was not
given the opportunity to rebut any of the
parenta l  complaints about  the  lack  of
communication.

On October 10, 2005, Gagliardi formally
observed Zanfini conduct a parent-student
meeting.  On October 14, 2005, Zanfini met
with Gagliardi to discuss her performance.
Zanfini prepared an interim evaluation report,
and rated Zanfini satisfactory in 33 of 35 cate-
gories, but unacceptable or unsatisfactory in the
categories of “upholds and enforces board of
education regulations and policies” and
“demonstrates initiative, independence, and
decision-making appropriate for the position.”
She received these negative ratings relative to
her failure to return phone calls in a timely
fashion.  Zanfini refused to sign the report
because she did not agree with it, and believed
that it was improper for Gagliardi to include
issues that were not part  of her formal
evaluation.  Later in the day, Gagliardi informed
Zanfini by memo that she was going to issue
her a corrective action plan (CAP).

On October 28, 2005, Gagliardi met with
Zanfini and her association representative.
Zanfini requested the removal of the evaluation
from her personnel file which was denied.
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Eventually a CAP was developed, and the
activities designed to improve Zanfini’s
performance were to be completed between
November 28, 2005 through February 28, 2006.
The CAP noted that, if it was not satisfactorily
completed, it could affect the terms and con-
d i t i ons  o f  he r  employmen t  inc lud ing
withholding of her salary increment or
termination.

On December 12, 2005, the association filed
a grievance alleging that the CAP and the
manner in which it was being implemented
were disciplinary in nature.  The grievance was
denied, and the association subsequently
demanded arbitration.  On April 28, 2006, the
board filed a scope of negotiations petition with
the Public Employment Relations Commission
(PERC), requesting to restrain arbitration of the
grievance.

 Before PERC, the board argued that the
grievance is not arbitrable because it has the
prerogative to prepare and implement CAPs.
Moreover, it argued that N.J.A.C. 6A:32-4.4
preempts arbitration because it requires the
preparation of an individual improvement plan
for tenured staff.

The association argued that it had overcome
the presumption that substantive comments in
an evaluation relating to job performance are
not disciplinary.  It argued that the facts
demonstrate that the comments and the action
taken were punishment for the parental
complaints about the voice mail which were
unrelated to the performance observation.

PERC explained that boards have the
managerial prerogative to observe and evaluate
employees, but disciplinary reprimands may be
challenged through binding arbitration.  It
agreed with the association that the parental
complaints were the trigger for the CAP.  How-
ever, the board’s dissatisfaction with Zanfini’s
performance does not transform an evaluation
into a reprimand.  PERC held that the CAP pre-
dominately constituted an evaluation because it

addressed Zanfini’s allegedly inconsistent
performance in responding to student and
parental needs in a timely fashion.  Therefore, it
restrained arbitration of the challenge to the
issuance and contents of the CAP.

However, PERC determined that the
association’s claim that the board violated a
provision in the parties’ collective negotiations
agreement was arbitrable.  That contractual
provision required parental complaints about
employees to be brought to the attention of the
employee, and required the employee to be
given the opportunity to respond to or rebut the
complaint.  PERC stated that this claim is
procedural, and it would not speculate on what
remedy an arbitrator might award if a violation
is found.

Provisions in Expired Contract that Inter-
fere with Board’s Ability to Select Summer
School Teachers and with Board’s Ability to
Determine Class Size are Not Negotiable 

Black Horse Pike Regional School District
Board of Education, Petitioner, and Black
Horse Pike Education Association, Respondent,
PERC No. 2007-38, 32 NJPER 396 (¶164
2006).

The parties’ collective negotiations
agreement expired on June 30, 2006, and they
are in negotiations over a successor agreement.
The board asked the association to exclude
certain provisions from the successor agreement
but the association refused.  The board then
filed a scope of negotiations petition with the
Public Employment Relations Commission
(PERC) seeking a determination that such
provisions are not negotiable.

The first provisions in question are under
Article XV which states as follows:

A.  Publicizing Positions

All staff employment opportunities in
school year and summer programs shall be
publicized by the superintendent  in
accordance with the procedure set forth in
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Article XIV of this Agreement.

B.  Selection Criteria

Demonstrated ability to meet the position’s
qualifications shall be necessary for initial
employment to such positions.  Satisfactory
performance in an assignment is a require-
ment for reassignment in ensuing years.
Satisfactory performance shall be defined
as the absence of written notice to the con-
trary.  In filling Summer school positions,
preference shall be given first to teachers
who have taught the subject area and/or
grade level involved on a regular basis at
any time during the preceding two years.
When the subject experience factor seems
to be identical, the assignment shall be
made first on the basis of length of service
to the District Summer School and second
to the length of service to the District.  The
Board shall not be obligated to consider
appointment to summer school assignments
teachers who have been absent without
reasonable cause from a prior summer
school assignment.  In all instances
teachers, except where previous poor
performance has been documented or a
lack of qualifications exists, employed in
the District shall have priority to such
assignments over applicants from outside
the district.

C.  Association Priority

Except where previous poor performance
h a s  b e e n  d o c u m e n t e d ,  a  l a c k  o f
qualifications exists, or another certifi-
cated teacher held the position the previous
school year, teachers employed in the
District shall be given the priority to other
program assignments over applicants from
outside the District.  (Emphasis added).

PERC found that the italicized language
under paragraph B pertains to the filling of
summer school teaching positions; these are not
extracurricular positions subject to the
negotiability tests under N.J.S.A. 34:13A-23.
PERC explained that it is well-settled that a
board can unilaterally determine the criteria for
selecting teachers, but that it may agree to

consider current employees before considering
non-employees.  PERC determined that the four
italicized sentences under paragraph B are
outside the scope of negotiations because they
significantly interfere with the board’s pre-
rogative to determine the selection criteria for
summer school teachers.

With respect to the italicized sentence in
paragraph C, the board recognized that the
language was negotiable to the extent that the
phrase “other program assignments” refers to
extracurricular activities.  However, it argued
that  this  sentence was not  mandatori ly
negotiable because it reaches beyond extra-
curricular activities since the parties’ expired
agreement contains over eighty different
compensable positions.  Although PERC found
that many of the eighty positions were clearly
extracurricular such as coaches, it agreed with
the board that the language in paragraph C
could not be applied to summer school or other
teaching assignments.

The remaining language in dispute was in
Article VII, paragraph B, and stated as follows:

6.a  The Board agrees that the maximum
number of pupils to be assigned to any
teacher, regardless of the number of
instructional periods assigned shall be 150
per week.  Additional pupils up to 10
percent may be assigned to individual
teachers where required by circumstances,
it being understood that the 150 limit shall
be as firm as possible.  Teachers assigned
mixed academic/non-academic loads in
English and mathematics will receive total
instructional loads not in excess of 156 per
day.  The maximum workload per week in
Physical Education and Music shall be 195.

6.b In cases of In-class Support Program
Assignments, the Board agrees that the
maximum number of pupils to be assigned
to any teacher shall be 153 per week.
Additional pupils up to 10 percent may be
assigned to individual teachers where
required by circumstances.  Teachers
assigned mixed academic/non-academic
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loads in English and mathematics will
receive total instructional loads not in
excess of 159 per day.  The maximum
workload per week in Physical Education
and Music shall be 195.

PERC commented that, in 2003, an
arbitrator found that the board violated
subparagraph 6.a by assigning a teacher 170
pupils per week, and ordered the teacher be paid
additional compensation.  Subparagraph 6.b
was added to the agreement after the award.

PERC explained that, in general, class size
limits are not negotiable.  However, the parties
may agree that teachers will receive additional
compensation if class size exceeds a specified
number.

In the present case, PERC found that the
provisions of subparagraphs 6.a and 6.b which
cap the number of students a teacher may be
assigned in a week, along with the provision
which limits the number of teaching periods,
significantly interfere with the board’s ability to
determine class size.  Therefore, it ruled that the
provisions in 6.a and 6.b were not mandatorily
negotiable.

UNFAIR PRACTICE DECISION

Board Committed Unfair Practice By Trans-
ferring and Reprimanding Teachers Who
Engaged in Union Activity

Camden Board of Education, Respondent, and
Camden Education Association, Charging
Party, PERC No. 2007-19, 32 NJPER 328
(¶136 2006).

On September 22, 2004, the association
filed an unfair practice charge against the board
with the Public Employment Relations
Commission (PERC).  The charge alleged that
the board violated the Employer-Employee
Relations Act by approving the transfers of
three teachers – Karen Borrelli, Raeshell Carter,

and Patricia Nicgorski – from the H.H. Davis
Elementary School (Davis School) to three
other schools because they engaged in protected
activity.  On March 1, 2005, PERC issued a
complaint and notice of hearing.

In June and August 2005, the hearing
examiner held hearings, and on June 21, 2006,
he issued his report and recommendations.  The
hearing examiner made numerous findings,
including the following: (1) Borrelli and
Nicgorski investigated and processed griev-
ances, attended school leadership committee,
board and association meetings, represented
employees before the school principal and vice
principal, wore buttons advocating solidarity,
and wrote members protesting employment
conditions; (2) Carter filed numerous griev-
ances against the principal, attended association
meetings, and assisted as a poll watcher in an
association-board teacher of the year election;
(3) the principal criticized Nicgorski’s union
activity in a year-end evaluation, criticized
Borrelli for wearing a union button, summoned
building representatives to her office to tell
them they were no longer in control of the
building and accused them of hurting the
children, and recommended the transfers of
eleven teachers including Borrelli, Carter and
Nicgorski; (4) the principal reprimanded
Nicgorski and stated that she could only
represent employees when they came to her,
and prohibited her from seeking out con-tract
violations; (5) the principal reprimanded Carter
for insubordination and recommended a transfer
because of her uncooperative attitude; (6) the
principal reprimanded Nicgorski for conducting
an “unauthorized” association meeting, despite
administration approval; (7) the principal
ordered the removal of association bulletin
board postings; and (8) the principal presented
the superintendent wi th Borrel l i ’s and
Nicgorski’s association writings as a justifi-
cation for their transfers.
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address all comments and questions to
Maria M. Lepore

Beth L. Finkelstein

Andrew Babiak

Association Counsel
info@njasa.net

Based on the foregoing, the hearing
examiner concluded that the teachers’ protected
activity was a substantial motivating factor for
their transfers.  However, as to Carter, the
hearing examiner determined that the board
would have transferred her regardless of her
protected activities.  Therefore, he recom-
mended that the board be ordered to return
Nicgorski and Borrelli to the Davis School,
remove the reprimands from Nicgorski’s
personnel files, and restore the association
bulletin board postings.

The board then filed nine exceptions to the
hearing examiner’s report.  PERC analyzed and
rejected each of the exceptions.  PERC
commented that, although the board challenged
the hearing examiner’s factual determinations
and assertions regarding whether the teachers
engaged in protected activity, it did not file
exceptions to his proposed order.  Thus, PERC
adopted the hearing examiner’s recommend-
ations, and ordered the board to (i) remove the
reprimands from Nicgorski’s personnel file, (ii)
relocate the association bulletin board postings,
(iii) transfer Nicgorski and Borrelli back to the
Davis School, and (iv) post notice of PERC’s
order.

CONTESTED TRANSFER
DECISION

Contested Transfer Petition Alleging Change
in Work Shifts Dismissed 

Carteret Borough Board of Education,
Respondent ,  and  Car te re t  Educa t ion
Association, Petitioner, PERC No. 2007-20, 32
NJPER 331 (¶137 2006).

On March 6, 2006, the association filed a
petition for a contested transfer determination
with the Public Employment Relations
Commission (PERC).  The petition alleged that,
as a disciplinary measure, the board transferred
a maintenance employee from the day shift to
an afternoon/evening shift for allegedly
harassing a teacher.  The board filed a motion to
dismiss, arguing that a transfer to different
shifts is not a disciplinary transfer between
work sites in violation of N.J.S.A. 34:13A-25.

PERC granted the board’s motion.  It
explained that N.J.S.A. 34:13A-25 prohibits
transfers of employees between work sites for
disciplinary reasons, and the phrase “work
sites” refers to buildings.  Based on the fact that
the petition did not allege a transfer between
buildings, and involved a change in shifts,
PERC ordered the petition dismissed.
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