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SUPREME COURT DECISION

Continuing Violation Doctrine Can Be

Utilized by Arbitrators to Accept

Grievances Which Appear to Be Filed

Beyond Contractual Time Limits

Board of Education of the Borough of Alpha,

Warren County, Plaintiff-Respondent, v.

Alpha Education Association, Defendant-

Appellant, 32 NJPER 375 (¶157 2006).

The board and association were parties to

a collective negotiations agreement covering

the period September 1, 2000 through August

31, 2002.  Article VIII of the agreement re-

quired the board to provide health insurance to

teachers, and stated, “[t]he Board shall pay the

full premium for each teacher.”

At that time, the board participated in the

State Health Benefits Program (SHBP).  Prior

to January 1996, employees in the SHBP

could receive health benefits if they worked at

least 20 hours per week. Subsequent to

January 1996, the SHBP revised its rules and

permitted employers to establish minimum

hours per week in order for employees to be

eligible for coverage.

The board then adopted a resolution

increasing the number of weekly hours from

20 to 32. The association objected to the

change, and in May 1996, the board amended

the resolution to exclude certified, profession-

al and contractual teaching staff from the 32-

hour requirement.  Subsequently, the parties

concluded the collective negotiations agree-

ment; at no time during the negotiations was

there a discussion of the loss of insurance

benefits for part-time employees.

At some point, however, the board

discontinued providing health coverage to

part-time employees who worked over 20

hours per week.  In the fall of 2001, a special

education teacher complained to the associa-

tion president that she worked a minimum of

20 hours per week, but her health insurance

was not paid by the board.  The association

decided to raise this issue in negotiations

which were to commence in November 2001.

During negotiations, the issue was not

resolved.  On December 20, 2002, the associa-

tion filed a grievance on behalf of part-time

employees working 20 or more hours who

were not receiving health benefits.  The

association requested that the board adhere to

its past practice, and that employees who had

been denied coverage be reimbursed for out-

of-pocket expenses. The grievance was

denied, and on March 24, 2003, the associa-

tion demanded arbitration.

The parties mutually selected Edmund

Gerber as the arbitrator. The arbitrator framed

the issues as follows:

1) Was the grievance timely filed?  If not,

should the grievance be dismissed?

2) If the grievance is not dismissed

pursuant to question one, [d]id the Board

of Education violate Article VIII and past

practice when it denied fully paid health

insurance to certificated staff working

twenty hours or more?  If so, what is the

remedy?

Under Article III of the collective negoti-

ations agreement, a teacher with a grievance

must discuss it with the administrative

principal within seven school days.  The

teacher can then make appeals up through the

board level before it can be submitted to

arbitration.
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The arbitrator found that the grievance

should have been filed much earlier than

December 2002.  However, he would not dis-

miss the grievance for untimeliness because

the grievance constituted a continuing

violation.  He concluded that, based on past

practice, the board was obligated to provide

health benefits to part-time employees work-

ing 20 hours or more.  The arbitrator declined

the association’s request for a retroactive

award. Instead, because of the association’s

failure to promptly file a grievance, he ordered

the board to provide health insurance to all

certificated staff working 20 hours or more as

soon as feasible.

The board then filed a complaint in the

Superior Court, Chancery Division to

challenge the award.  The Chancery Division

confirmed the award, and the board then

appealed to the Appellate Division.  The

appellate court reversed.  It found that Article

III provided specific timeframes for filing a

grievance, and rejected the association’s asser-

tion that the continuing violation doctrine

applied.  The association then appealed to the

Supreme Court.

The Supreme Court explained that,

because arbitration is the favored means of

resolving labor disputes, judicial review of an

arbitrator’s decision is very limited.  A court’s

scope of review in public sector arbitration is

limited to determining whether the interpreta-

tion of the contractual language is reasonably

debatable.  Further, a court can only vacate an

award under certain circumstances prescribed

by the New Jersey Arbitration Act, or if the

award is contrary to existing law or public

policy.

The court further explained that, in some

instances, its review depends on whether it is

being presented with an issue of substantive

arbitrability or procedural arbitrability.  To

quote the court,

Substantive arbitrability refers to ‘whe-

ther the particular grievance is within the

scope of the arbitration clause specifying

what the parties have agreed to arbitrate.’

Issues of substantive arbitrability are

generally decided by the court. Proce-

dural arbitrability refers to whether a

party has met the procedural conditions

for arbitration. Matters of procedural

arbitrability ‘should be left  to the

arbitrator.’ (Citations omitted).

In this case, substantive arbitrability is not

in issue since the parties agree that the dispute

as to whether part-time employees were

entitled to receive fully paid health benefits

was within the scope of the arbitration clause.

The issue in this case involves procedural

arbitrability, namely, whether the association

timely filed its grievance in accordance with

the contract.  Therefore, the court must give

deference to the arbitrator’s decision to apply

the continuing violation doctrine so long as it

is reasonably debatable.

The court explained that it has never

previously approved the application of the

continuing violation doctrine, although the

Appellate Division and other courts have.

Citing two treatises, the court explained that

the continuing violation doctrine applies

where a grievant suffers from an alleged

contract violation on a continuing basis, and

therefore, the limitations period recommences

each day.  As a consequence, the time for fil-

ing a grievance continues to be extended.  The

Supreme Court ultimately determined that the

doctrine can be applied by arbitrators.  It then

reversed and remanded the case to the Ap-

pellate Division because the lower court failed

to consider the application of the doctrine.
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APPELLATE DIVISION

DECISION

Retirement Applicant Must Be Actively

Employed in Order to Obtain Veterans’

Retirement Benefits from PERS and

Cannot Purchase Service Credits After

Separating from Service

Robert C. McKenzie, Appellant, v. Board of

Trustees of the Public Employees’ Retirement

System, Respondent, 32 NJPER 415 (¶171

2006).

Robert McKenzie was employed by the

Newark State-Operated School District from

January 1, 1991 through January 31, 2001.

During that time, he was enrolled in the Public

Employees’ Retirement System (PERS).

On July 12, 2002, McKenzie applied to

purchase service credit for various periods of

military, out-of-state, and federal government

service prior to his enrollment in PERS.  On

November 8, 2002, McKenzie requested an

extension to purchase the service credit.  On

March 24, 2003, McKenzie filed an appli-

cation for a deferred retirement.  On March

16, 2005, the PERS board approved the

deferred retirement.

In April 2005, McKenzie turned age 60.

Subsequently, on March 24, 2005, the Divi-

sion of Pensions and Benefits approved the

extension to purchase the service credit.

However, on April 25, 2005, the Chief of the

Retirement Bureau informed McKenzie that,

at the time his employment ceased, he did not

meet the age and service requirements to be

eligible for a veterans’ retirement status.

On September 27, 2005, PERS denied his

request to retire with veterans’ retirement

benefits.  PERS determined that McKenzie

was required to be actively employed by the

district at the time of his retirement in order to

obtain veterans’ benefits.

McKenzie then filed an appeal to the

Appellate Division.  He argued that the retire-

ment statute, N.J.S.A. 43:15A-61, violates due

process and denies equal protection of the law

to veterans if they are excluded from receiving

an increased benefit, even though they have

reached age 60 and attained 20 years of

aggregate service, simply because they were

not in service at the time of retirement.  The

court rejected this argument and affirmed the

decision by PERS.

The appellate court framed the legal

question as whether an employee who is

granted a deferred retirement can receive

veterans’ benefits.  The court explained that

N.J.S.A. 43:15A-61 provides for a “rule of 80"

based on attaining age 60 and 20 years of

aggregate service credit.  The statute provides,

in pertinent part, as follows:

b.  Any public employee veteran member

in office, position or employment of this

State or a county, municipality, public

agency, school district or board of educa-

tion and who (1) shall have attained 60

years of age and who has 20 years of

aggregate service credit in such office,

position or employment . . . shall have the

privilege of retiring for service and

receiving, instead of the retirement allow-

ance provided under [N.J.S.A. 43:15A-

48], a retirement allowance of 54.5% of

the compensation for which contributions

are made during the 12-month period of

membership providing the  la rgest

possible benefit to the member or the

member’s beneficiary.  (Emphasis added).

The court explained that the legislative intent

of this provision is to reward those who served

in the military for the interference such service

caused to their civilian lives.  The court
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indicated that, although pension statutes

should be liberally construed, they cannot be

construed in favor of persons not intended to

benefit from them.

The court stated that PERS has consis-
tently held that a pensioner must be in active
service at the time s/he satisfies the age and
service requirements in order to receive
veterans’ benefits.  Presumably, the Legis-
lature has been aware of PERS’ interpretation
and has not amended the statute to modify the
agency’s interpretation.  The court commented
that it could not find any support for the view
that

. . . an employee can work for half the
years of service required for pension
eligibility and leave government service
before retirement eligibility, but never-
theless obtain a pension with a veterans’
preference as a result of his purchasing
service credits after severance.

Therefore, the court concluded that an em-
ployee must remain actively employed and
meet the age and service requirements in order
to qualify for veterans’ benefits upon
retirement.

UNIT CLARIFICATION

DECISION

Human Resources Clerks Did Not

Qualify as Confidential Employees

Camden Board of Educa t ion ,  Publ ic

E m p l o y e r ,  a n d  C a m d e n  E d u c a t i o n

Association, Petitioner, 32 NJPER 383 (¶159

2006).

The board and association are parties to a

collective negotiations agreement which

provides that all secretarial and clerical em-

ployees are to be included in the unit except

for confidential secretarial and clerical em-

ployees.  Prior to June 2004, the unit included

approximately 13 employees from the human

resources (HR) department who worked under

the title “clerk III.”  At that time, confidential

labor relations duties were performed by a

payroll specialist and a confidential clerical

employee.

In June 2004, the board abolished the

positions of clerk III, placed all 13 employees

under the title of confidential HR clerk, and

thereafter considered all of them confidential

employees.  On October 25, 2005, the associa-

tion filed a unit clarification petition with the

Public Employment Relations Commission

(PERC), requesting that 12 HR clerks and

secretaries be added to the existing unit of

secretaries and clerks. The board countered

that these employees are confidential because

they type, read and maintain memoranda

relating to labor relations, and assist their

supervisors in the handling of grievances.

PERC’s investigation found that the actual

work performed by the HR department did not

change over a five-year period, and that the

negotiations and grievance processes have not

changed substantially either.  Five of the HR

clerks in issue report to the data and opera-

tions specialist.  They handle time, attendance,

and substitute replacement matters.

Four of the HR clerks report to the

benefits manager.  Their duties vary.  One

handles vision, dental, prescription, disability

and Medicare benefits issues.  A second

handles OSHA reporting, benefits data entry,

and provides support for grievances relating to

workers compensation.  A third handles un-

employment benefits, maintains personnel

files, and sends documents to counsel regard-

in grievances, nonrenewal,  increment

withholdings and Donaldson hearings.  The

fourth is a receptionist who opens and dis-

tributes mail, including memos relating to

labor negotiations and grievances.
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The final three HR clerks report to the em-

plowmen/training manager.  All of them had

to research personnel records.  One of them

was responsible for interview scheduling,

employment letters, data entry for applica-

tions, exit interview processing, HR website

input, vacancy reporting, and job fairs.  The

second handled criminal background checks,

certifications, provisional teachers, tuition

reimbursement, and substitute teacher certi-

fications. The third handled employment

verifications.

PERC’s investigation also found that all

HR clerks have access to, among other things,

budget information (although not to the actual

budget), and confidential labor relations

materials.  They also researched employee

personnel files and had advance knowledge of

personnel issues to be discussed at board

meetings.

PERC’s director of representation

explained that a clarification of unit petition

can be filed when the majority representative

has identified newly-created titles or positions

during the contract term. In this case, the

board abolished 13 clerk III positions, and

placed the clerks in new positions during the

period of the contract.  Therefore, the petition

is appropriate and timely filed.

The director further explained that,
pursuant to N.J.S.A. 34:13A-3(g), a confi-
dential employee is one “whose functional
responsibilities or knowledge [of] issues
involved in the collective negotiations process
. . . make[s] their membership in any . . . unit
incompatible with their official duties.” PERC
reviews the facts of each case to find out what
each employee does, who they work for, and
what they know about collective negotiations
issues.  PERC then determines whether the
employer’s right to confidentiality would be
compromised if the employee is included in
the unit.

In this case, the board argued that the

positions are confidential and that the em-

ployees would relay confidential information

to the association.  However, PERC’s director

concluded that there was no evidence that any

of the HR clerks had advanced knowledge of

the board’s negotiations proposals, or that they

had responsibil it ies which make their

membership in the unit incompatible with

their duties.  The director commented that the

board failed to show that information the

clerks gathered could compromise the board’s

position in negotiations.  The fact that they

may have access to data that is used to draft

employer proposals is not normally the type of

information to justify a finding that they are

confidential.  Moreover, the director explained

that grievances are not generally routed to the

HR department and that, in the event they are

processed in the HR department, they are

handled by the HR director, whose clerk is a

confidential employee. Further, the fact that

the HR clerks may help compile back-up

information for the HR director in deciding

grievances does not justify a determination

that all the clerks are confidential.

The director commented that, although the

board has repeatedly stated that the HR clerks

have access to sensitive personnel infor-

mation, such information is not necessarily

confidential information within the meaning

of the Employer-Employee Relations Act.

Furthermore, the fact that they have access to

sensitive information does not establish that

they have knowledge of the decisions the

board will make as a result of that informa-

tion.  Therefore, the director concluded that

there was an insufficient basis to declare the

HR clerks as confidential employees, and he

ordered the inclusion of the clerks in the

association’s unit.
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SCOPE OF NEGOTIATIONS

DECISION

PERC Refuses to Restrain Arbitration

of Grievance Contesting Salary Guide

Placement of Teacher Returning from

Disability Pension Leave

Manalapan-Englishtown Regional Board of

Education, Petitioner, and Manalapan-

Engl i sh town Educat ion Associat ion ,

Respondent, 33 NJPER 3 (¶3 2007).

In 1988, the board brought tenure charges

against a teacher. In March 1988, the teacher

filed a request with the Teachers Pension and

Annuity Fund (TPAF) for a disability pension,

which was approved.  As a result, the board

agreed not to pursue the tenure charges, and

changed her status to “voluntary sick leave

disability.”

Ten years later in 1998, the teacher sought

reinstatement to her teaching position, and the

TPAF determined that she could resume her

teaching duties.  In 1999, school administra-

tors interviewed her and recommended that

she not be rehired. The teacher challenged

that decision, and the Commissioner ordered

the board to reinstate her to her former posi-

tion “with all emoluments and back pay to

which she is entitled.”  Subsequently, the

board rehired her for the 2005-06 school year

but continued to appeal the Commissioner’s

decision.

When the board rehired her, it placed her

on step six of the salary guide, which is where

she would have been in 2005 if she had been

hired as a new teacher in 1999 without credit

for her prior teaching experience. The board

subsequently denied the association’s

grievance requesting to change the teacher’s

salary guide placement, and on August 24,

2006, the association demanded arbitration.

On October 3, 2006, the board filed a scope of

negot iat ions peti t ion with the Publ ic

Employment Relations Commission (PERC)

seeking to restrain arbitration of the grievance.

Before PERC, the board conceded that

compensation and salary guide placement are

mandatorily negotiable.  However, it argued

that the teacher’s salaryguide placement is not

negotiable or arbitrable because it involves the

interpretation of the Commissioner’s decision

which is on appeal.  The board also argued

that the collective negotiations agreement does

not provide for rehired teachers to get credit

for teaching experience.

The association countered that placement

on a salary guide is mandatorily negotiable

and arbitrable, and that the teacher’s years of

teaching service should have been considered.

The association maintained that she should

have been placed at the top step of the salary

guide with back pay calculated at that level.

PERC determined that the grievance is

legally arbitrable.  It found that the grievance

alleged a breach of a contractual salary guide

provision and is different from an action to

enforce a decision of the Commissioner.

PERC stated that the conflicting arguments

over whether the contract provides credit for

teaching experience can be resolved by the

arbitrator.  Therefore, PERC denied the

board’s request to restrain arbitration.
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UNFAIR PRACTICE DECISION

PERC Refuses to Issue Complaint

Because Charges Were Not Timely Filed

and Do Not Fall Under the Act

Montclair Board of Education, Respondent/

Public Employer, and Montclair Education

Association, Respondent/Majority Representa-

tive, and Tab Cox, Charging Party, 33 NJPER

34 (¶14 2007).

Tab Cox is employed by the board as a
teacher’s assistant, and he is a member of the
association.  On February 23 and April 4,
2006, Cox filed an unfair practice charge
along with an amended charge with the Public
Employment Relations Commission (PERC).
Cox alleged that the board and association
conspired to have him frequently reassigned,
assigned him to work with “difficult” parents
and students, and refused to address his
complaints.  Cox also alleged that the board
retaliated against him for a workers compen-
sation lawsuit he filed in 2001, and which was
settled in 2004.

In particular, Cox alleged the following: 

(1) in 2001-02, he received unwarranted
negative remarks in his evaluation;

(2) in 2003-04, he was assigned “ex-
cessive” amounts of work, and more clerical
work than others;

(3) in August 2004, Cox was reassigned
from the high school to another school, and
was subsequently reassigned in October 2004
after a disagreement with two resource
teachers about his assignment;

(4) in December 2004, Cox was reassign-
ed to another school;

(5) in May 2005, Cox was not recom-
mended for renewal, however his contract was
subsequently renewed; and

(6) in September 2005, although he was
welcomed back to work by the acting prin-
cipal, the vice principal and child study team
director stated that there was no position for
him.

The board and the association filed letters

denying the charges and requesting that they

be dismissed for:

(1) failing to cite the subsections of
N.J.S.A. 34:13A-5.4 which were allegedly
violated;

(2)  failing to allege unfair practices within
the meaning of the Employer-Employee
Relations Act (EERA); and

(3)  failing to timely file them.

PERC’s director of unfair practices

explained that PERC has delegated to him the

authority to issue a complaint where it appears

that the charging party’s allegations, if true,

may constitute an unfair practice under the

EERA. The director determined not to issue

a complaint because Cox failed to file his

charges within the six-month statute of

limitations under the EERA and because there

are no allegations that constitute an unfair

practice.

The director explained that the six-month

statute of limitations under N.J.S.A. 34:13A-

5.4(c) begins to run from the date of the

alleged unfair practice, provided the person is

aware of the action.  In order for a charge to

be timely,  i t  must  be filed within this

operative time.

In this case, Cox filed his charge on Feb-

ruary 23, 2006. No alleged conduct occurred

within the six-month period prior thereto.

Furthermore, Cox’s allegations, such as his

claim of retaliation, do not relate to any

activity protected under the EERA.  Therefore,

the director declined to issue a complaint.


