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SUPREME COURT DECISION

Arbitrator’s Award Did not Violate a

Clear Mandate of Public Policy By

Reinstating a Terminated Employee

who Shot a Paint-ball Gun at a Car and

Pled Guilty to a Crime

New Jersey Turnpike Authority, Plaintiff-

Responden t , v . Local  196,  I .F.P.T.E. ,

Defendant-Appellant, 33 NJPER 91 (¶32 2007).

John Glassey was employed by the New

Jersey Turnpike Authority (NJTA) as a toll

collector on the Garden State Parkway.  One

day as he drove home, in uniform, after his

morning shift, he was stopped behind a white

van that he felt was driving too slowly in the

left lane. He had a paintball gun in his vehicle,

and as he passed the van in the right lane, in a

fit of anger, he shot at least four paintballs at the

van which struck the windshield and passenger

side of the window. The driver of the van was

not injured.  The van driver flagged down a

state trooper and reported the incident.

Glassey was subsequently stopped by the

trooper, and readily admitted that he shot the

paintballs. Glassey was charged with possession

of a weapon for an unlawful purpose, and

interference with transportation.

In response to Glassey’s misconduct, the

NJTA suspended him without pay for violating

Item 31 of the “General Rules and Regulations”

in the Toll Collector’s Manual.  Item 31 states

“[e]mployees must not commit any act which

will be prejudicial to the good order or

discipline of this Authority.”

In accordance with the collect ive

negotiations agreement between NJTA and

Local 196, a disciplinary hearing was held

before the director of toll collection.  The

director terminated Glassey’s employment

based on the testimony of a manager.  The

director stated that Glassey’s act of aggression

was “a flagrant disregard for the personal

property and safety of . . . customers .  . . . [and

would] not be tolerated.”

Following his termination, Glassey pled

guilty to the charge of interference with

transportation.  The trial court sentenced him to

two years probation, conditioned on continued

psychiatric counseling.  The court determined

that the forfeiture statute, N.J.S.A. 2C:51-

2(a)(2), was not implicated, and the county

prosecutor agreed that forfeiture was not

required.

Local 196 then filed a grievance of the

director’s decision and sought binding

arbitration of the grievance.  At the arbitration,

Glassey argued that his termination was

improper because his conduct did not harm

NJTA’s reputation, that his actions did not

render him unable to perform his duties, that his

co-workers were still willing to work with him,

and there was no substantial nexus between his

work as a toll collector and his conduct.  NJTA

asserted that Glassey’s termination was justified

because his actions implicated safety concerns

and brought NJTA’s reputation into disrepute.

After hearing all the evidence, the arbitrator,

who was mutually selected by the parties,

concluded that Glassey was not terminated for

just cause, and ordered his reinstatement.

However, the arbitrator could not condone

Glassey’s actions and found that he was not

entitled to back pay; he concluded that the

eleven month-period between Glassey’s

termination and the date of the award was a

“disciplinary suspension.”  As a condition of his

return to work, the arbitrator required Glassey

to undergo a psychological fitness examination

and regular mental health monitoring.
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NJTA then filed a complaint in the

Chancery Division seeking to vacate the award.

NJTA argued that the arbitrator failed to give

appropriate weight to Glassey’s actions in light

of accepted public policy.  The court upheld the

award.  It found that the award contained

language indicat ing that  the arbi trator

considered all arguments, and that the award

did not violate public policy.  NJTA then

appealed to the Appellate Division.

The Appellate Division disagreed with the

lower court’s ruling, and vacated the award.

The appellate court found nothing in the award

to indicate that the arbitrator considered public

policy.  Local 196 then appealed to the New

Jersey Supreme Court.

The Court framed the issue in the case as

whether a “public-sector arbitration award

reinstating an Authority employee violated

public policy and, therefore, should be vaca-

ted.”  The court held that “a court may vacate

an arbitration award in a labor dispute on public

policy grounds when the award, rather than the

conduct giving rise to the dispute, violates

public policy embodied in statute, regulation, or

legal precedent.” In this case, the Court

concluded that the remedy ordered by the

arbitrator did not violate a clear mandate of

public policy.

In reaching this conclusion, the Court

explained that there is a strong preference for

judicial confirmation of arbitration awards, and

that a court’s review of an arbitration award is

limited.  Under the New Jersey Arbitration Act,

specifically N.J.S.A. 2A:24-8, there are only

certain circumstances in which an arbitration

award can be vacated:

a. Where the award was procured by
corruption, fraud or undue means;

b.  Where there was either evident partial-
ity or corruption in the arbitrators, or any
thereof;

c.  Where the arbitrators were guilty of
misconduct in refusing to postpone the
hearing, upon sufficient cause being shown
therefor, or in refusing to hear evidence,
pertinent and material to the controversy,
or of any other misbehaviors prejudicial to
the rights of any party; [or]

d.  Where the arbitrators exceeded or so
imperfectly executed their powers that a
mutual, final and definite award upon the
subject matter submitted was not made.

In addition, under the United States

Supreme Court’s decision in W.R. Grace & Co.

v. Local Union 759, 461 U.S. 757 (1983), a

court may vacate an arbitration award if it is

contrary to existing law or public policy.  Citing

Board of Educ. of Alpha v. Alpha Educ. Ass’n,

188 N.J.  595 (2006),  the Court  further

explained that, under this exception, the award

may only be vacated if the “‘resolution of the

public-policy question’ plainly violates a clear

mandate of publ ic policy.”  The Court

explained that public policy principles are

established in statutes, regulation, and legal

precedents.

The Court then analyzed whether the public

policy exception to vacating an arbitration

award was triggered in this case. NJTA argued

that Glassey’s admitted use of a paintball gun

violated a clear public policy against aggressive

driving embodied in N.J.S.A. 2C:33-14(a)(1).

Conversely, Local 196 argued that, although

Glassey’s conduct violated public policy, the

arbitration award which reinstated him did not.

After reviewing various precedents, the

Court  concluded that the public policy

except ion is narrow and appl ies  to  the

arbitration award and not to the grievant’s

conduct.  In this case, the arbitration award did

not conflict  with the forfeiture statute.

Therefore, Glassey’s reinstatement did not

violate any public policy embodied in any

statute, regulation or precedent.
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The Court also indicated that it could not

substitute its judgment for that of the arbitrator,

and must uphold an arbitrator’s decision so long

as the award is reasonably debatable.  In this

case, the suspension imposed on Glassey

deprived him of nearly a year’s salary.  The

arbitrator also required him to undergo a

psychological examination prior to returning to

work.  The Court commented that “this award

was not the proverbial ‘slap on the wrist’” and

was a considerable penalty.  The Court further

commented that the parties agreed to the

arbitrator’s jurisdiction to render a final award,

and the award they received was reasonably

debatable. Therefore, the Court reversed the

Appellate Division’s decision and remanded the

case for the entry of an order enforcing the

arbitration award.

SCOPE OF NEGOTIATIONS

DECISIONS

PERC Denies Board’s Request to

Restrain Arbitration of Grievances

Seeking Extra Compensation for

Guidance Counselors

Watchung Hills Regional Board of Education,

Petitioner, and Watchung Hills Regional

Education Association, Respondent, 32 NJPER

399 (¶165 2006).

Beginning in September 2005, the board

assigned classroom teaching duties to guidance

counselors.  As a result, the association

requested preparation time for the counselors,

and counselors could not meet with students

during the times they were assigned teaching

duties.

On December 31, 2005, one of the guidance

counselors retired. From January 1 to March 2,

2006, the remaining counselors were each

assigned an additional 20 to 25 students.  As a

result, on February 14, 2006, the association

filed two grievances. The first grievance

complained that the additional classroom

teaching duties were a change in working

conditions, a change in the terms and conditions

of employment, and violated the collective

negotiations agreement. The grievance

requested extra compensation, guaranteed

preparation time, and a sidebar agreement to

document the change in working conditions.

The second grievance complained that

counselors were assigned additional students in

January and February 2006, and that the

additional caseload is a violation of the terms

and conditions of their employment.  The

grievance requested additional compensation

retroactive to January 1 through February 28,

2006.

The board denied the grievances, although

the superintendent offered to provide up to one

“comp” day per counselor who could demon-

strate through their logs the amount of contact

they had with each additional student.  On June

6, 2006, the association demanded arbitration of

the two grievances. On August 22, 2006, the

board filed a scope of negotiations petition with

the Public Employment Relations Commission

(PERC) requesting a restraint of the arbitration.

Before PERC, the board argued that the

assignment of teaching duties to guidance

counselors is a managerial prerogative, and the

assignments did not necessarily increase the

workload because when they taught, they did

not have to meet to counsel students in the

guidance office. The board also argued that it

had the prerogative to determine the guidance

counselors’ case loads and staffing levels.
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The association agreed that the board has a

managerial prerogative to assign teaching duties

to guidance counselors and to make staffing

decisions.  However, it argued that the resulting

workload increases present negotiable and

arbitrable issues of additional compensation.

PERC explained that it is clear that the

board has the prerogative to assign teaching

duties to guidance counselors, but compensa-

tion for any alleged workload increase is

mandatorily negotiable. With respect to the

assignment of additional students, PERC stated

that limits on class size were not negotiable, but

a contractual provision which provides for

additional compensation if a class size exceeds

a certain limit is an arbitrable issue.  Further-

more, if an increase in assigned students results

in an increase in work hours, the employees’

interest in seeking extra compensation out-

weighs the board’s interest in unilaterally

determining which work will be performed

without extra compensation.

PERC concluded that the issue of whether

the parties’ contract requires additional com-

pensation to be paid for a workload increase

and whether, in fact, there was a workload

increase must be determined by the arbitrator.

Therefore, PERC denied the board’s request to

restrain arbitration of the grievances.

Grievance Contesting Increment

Withholding May Proceed to

Arbitration

Camden County Vocational Technical Board of

Education, Petitioner, and Camden County

Vocational  Technical  School Teachers

Association, Respondent, PERC No. 2007-47,

33 NJPER 24 (¶9 2007).

Mary Meloni is a cosmetology teacher

employed by the board. On April 12, 2006, the

principal at her school recommended with-

holding her increments for the 2006-07 school

year for unsatisfactory performance.  The

principal based his recommendation primarily

on fifteen separate events occurring during the

2003-04, 2004-05, and 2005-06 school years.

On May 11, 2006, the board approved a

resolution withholding Meloni’s increment.

The superintendent wrote her a letter the next

day advising of the withholding and attaching

the principal’s recommendation.

On June 1, 2006, the association filed a

grievance alleging that there was no just cause

for the withholding.  The board denied the

grievance, and the parties agreed to hold

arbitration in abeyance pending the resolution

of a petition to be filed by the board with the

Public Employment Relations Commission

(PERC).  Subsequently, on November 21, 2006,

the board filed a scope-of-negotiations petition

with PERC seeking to restrain binding arbi-

tration of the grievance.

PERC explained that all increment

withholdings may be submitted to binding

arbitration except those based predominately on

the evaluation of teaching performance. A

challenge to any withholding based pre-

dominately on teaching performance must be

filed with the Commissioner.  If there is a

dispute as to whether the reason for a with-

holding is predominately disciplinary or

predominately teaching performance, then

PERC will make the determination.

PERC indicated that the principal’s

recommendation on April 12, 2006, constituted

the statement of reasons.  PERC then reviewed

in detail the fifteen separate events that were

underlying the principal’s recommendation to

withhold Meloni’s increment.  PERC found that
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six of the fifteen events relate to teaching

performance, and nine did not. The six that

related to teaching performance were: (1)

Meloni’s allegedly improper interaction with a

student in her classroom; (2) Meloni’s need for

additional classroom management training; (3)

Meloni’s receipt of four “needs improvement”

ratings in her evaluation on February 6, 2006;

(4) Meloni’s improper classroom management

issues including intimidating students; (5)

Meloni yelling and cursing at a custodian in the

presence of students; and (6) Meloni allegedly

pulling a student’s hair.

The nine that PERC found not to be

performance related were: (1) two instances on

the same day in which the principal found

Meloni’s students violating school rules–two

students were in the hallway without proper

identification, and two students were in her

classroom eating; (2) Meloni parking her

vehicle in an inappropriate spot; (3) Meloni and

the other cosmetology instructor filing separate

budgets rather than collaborating on a single

submission; (4) Meloni improperly authorizing

the distribution of nail kits to students; (5)

Meloni making threatening remarks to another

instructor; (6) Meloni failing to timely submit

locker assignments; (7) Meloni’s need to send

students to the principal’s office for violating

the dress code; (8) Meloni having to follow a

certain protocol when dealing with a particular

student; and (9) Meloni’s improper practice of

remaining in her class area into the next period

and entering other teacher’s classrooms.

PERC found that, since most of the reasons

for the withholding did not relate to the

evaluation of Meloni’s teaching performance,

the grievance could be heard by an arbitrator.

Therefore, PERC denied the board’s request to

restrain binding arbitration of the grievance.

Grievance Contesting Board’s Failure

to Select Current Employee for a

Substitute Athletic Trainer Position

May Proceed to Arbitration

Hillsborough Township Board of Education,

Petitioner, and Hillsborough Education

Association, Respondent, 33 NJPER 26 (¶10

2007).

On May 20, 2005, the board posted a

vacancy notice for the position of part-time

athletic trainer.  The athletic trainer position

requires the individual to work at athletic events

primarily on Thursday, Friday, and Saturday

evenings. The individual is required to report

for work at or before 2:00 p.m. on the date of

the scheduled event.

Richard Rosenblum is employed by the

board as a physical education teacher.  Rosen-

blum told the athletic director (AD) of his

interest in the position.  The position remained

posted and advertised throughout the summer of

2005, but no qualified candidates applied.

Rosenblum expressed his interest in the

position again in mid-August.  However, he

indicated that he could not work on Thursday,

Friday or Saturday evenings due to childcare

and visitation issues.  In addition, as a teacher,

Rosenblum had to be at school until after 3:00

p.m. daily.

Eventually, due to a lack of other

candidates, the AD forwarded Rosenblum’s

interest to the principal, who in turn contacted

the superintendent.  Rosenblum alleged that the

AD verbally offered him the position in August,

and that he accepted the position.  The AD

denied that he offered the position.  On the day

Rosenblum contends he was to sign the

contract, he was informed by the full-time

athletic trainer that the offer was rescinded.  It

was undisputed that the superintendent never

recommended Rosenblum for the position.
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On September 7, 2005, the association filed

a grievance alleging that the rescission of the

contract offer was punishment without just

cause.  The grievance was denied at all levels

based on the fact that Rosenblum was never

appointed by the board, the superintendent

never made a contract offer, and she never

recommended him to the board.

In November 2005, the board hired three

substitute athletic trainers to attend events to

ensure proper coverage for them.  The

association filed a grievance alleging that the

board violated district policy by hiring outside

substitutes when there were qualified personnel

within the district.  This grievance was also

denied on all levels. The association then

advised the superintendent that it would seek

arbitration.  The superintendent replied that the

grievance alleges a violation of board policy

and as such is not subject to arbitration. 

On May 5, 2006, the association demanded

arbitration of a grievance which stated, “[a]

trainer in the district was disciplined, without

Just Cause or due process when the Board of

Education denied employment to a qualified in-

district candidate for an athletic trainer

position.”  On November 28, 2006, the board

filed a scope of negotiations petition with the

Public Employment Relations Commission

(PERC) to restrain binding arbitration of the

grievance.  

PERC found that the association sought to

arbitrate a claim alleging that the board

terminated Rosenblum from the part-time

athletic trainer position without just cause.

PERC explained that Rosenblum was never

appointed to the position—athletic trainers are

teaching staff members and teaching staff

members must be appointed by a recorded roll

call majority vote of the full membership of the

board.  Therefore, the association cannot

arbi t ra te  a  c l a im that Rosenblum was

terminated without just cause.

However, PERC found that the association

also sought to arbitrate the claim that the board

violated the collective negotiations agreement

by not first considering current employees

before hiring substitute athletic trainers from

outside the district.  The board agreed that such

a claim is negotiable and arbitrable, but that

Rosenblum was considered before  the

substitutes were hired. PERC stated that this

defense goes to the merits of the association’s

claim and can be considered by the arbitrator.

Therefore, PERC restrained binding arbitration

of the grievance, except that the grievance can

proceed to arbitration on the issue of whether

the board violated the collective negotiations

agreement by not first considering current

employees before hiring from outside the

district.

UNFAIR PRACTICE DECISION

PERC Affirms Director’s Decision

Refusing to Issue Unfair Practice

Complaint

Montclair Board of Education, Respondent/

Public Employer, and Montclair Education

Association, Respondent/Employee Organi-

zation, and Tab Cox, Charging Party, 33

NJPER 76 (¶27 2007).

Tab Cox is employed by the board as a

teacher’s assistant, and he is a member of the

association.  On February 23 and April 4, 2006,

Cox filed an unfair practice charge along with

an amended charge with the Public Em-

ployment Relations Commission (PERC).  Cox

alleged that the board and association conspired
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to have him frequently reassigned, assigned him

to work with difficult parents and students, and

refused to address his complaints.  Cox also

alleged that the board retaliated against him for

a workers’ compensation law-suit he filed in

2001 which was settled in 2004.

PERC’s director of unfair practices declined

to issue a complaint because Cox failed to file

his charges within the six-month statute of

limitations under the Employer-Employee

Relations Act. [See Montclair Board of

Education, Respondent/Public Employer, and

Montclair Education Association, Respondent/

Majority Representative, and Tab Cox,

Charging Party, 33 NJPER 34 (¶14 2007)

(reported in NJASA Impact on Negotiations,

Vol. 37, No. 3 (May 2007)].  Cox then appealed

the director’s decision.

PERC explained that N.J.S.A. 34:13A-5.4(c)

states that no complaint can be issued based on

any unfair practice that occurred more than six

months prior to the filing of the charge.  In this

case, there was no act of alleged retaliation by

the board against Cox during the six month

period before he filed his charge in February

2006.   Moreover, there were no t imely

allegations that the association failed to fairly

represent him.  Therefore, PERC sustained the

director’s decision not to issue a complaint.


