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Board’s request to restrain arbitration of a grievance contesting an

increment withholding denied where basis for the withholding was

predominantly disciplinary (page 2).  PERC finds that increment

withholdings were based predominately on teaching performance and,

therefore, restrains arbitration of grievances (page 3).  Grievance

alleging that board violated agreement by issuing teacher’s

observation report more than five days after the classroom observation

may proceed to arbitration (page 4).  PERC restrains grievance

contesting board’s withholding of guidance counselor’s increment

(page 5). Charter school ordered to deduct representation fees in lieu

of dues from the salaries of non-union member employees (page 7).
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APPELLATE DIVISION

DECISION

Board’s Request to Restrain

Arbitration of a Grievance Contesting

an Increment Withholding Denied

Where Basis for the Withholding Was

Predominantly Disciplinary

Bergenfield Board of Education, Appellant, v.

Bergen f i e ld  Educat ion  Associat ion ,

Respondent, Dkt. No. A-4519-05T2, 33

NJPER 184 (¶65 2007).

On May 3, 2005, the superintendent

notified a teacher named Anna Kovalcik that

he intended on recommending to the board

that her employment and adjustment in-

crements be withheld for the 2005-06 school

year based on performance deficiencies.  The

superintendent’s letter to Kovalcik indicated

that there were eleven different documents

which supported the decision to withhold her

increment: an annual evaluation dated April

2005; three reports regarding Kovalcik

sleeping in class on December 22, 2004; and

seven memoranda issued between 2001 and

2005 detailing administrators’ concerns about

her absences from assigned classes or her

failing to adhere to her schedule. The super-

intendent also advised Kovalcik that she had

the right to appear before the board with a

representative and to present evidence and

witnesses.  The board subsequently adopted

the superintendent’s recommendation to

withhold Kovalcik’s salary increment.

The association then filed a grievance

alleging that the increment withholding was

punitive and without just  cause.   The

grievance was denied by the superintendent

and by the board.  The association then

submitted an arbitration request to the Public

Employment Relations Commission (PERC),

and the board filed a petition to restrain

arbitration of the grievance.  

On March 30, 2006, PERC denied the

board’s request to restrain binding arbitration

of the grievance.  PERC found that ten of the

eleven documents in the superintendent’s

letter addressed non-performance reasons for

the increment withholding.   The only

document containing teaching performance

issues was the April 2005 evaluation.  How-

ever, the evaluation also discussed non-

teaching performance problems with adhering

to her schedule and reporting for assignments.

PERC found that, while it was possible that

the increment might have been withheld based

on teaching deficiencies alone, it concluded

that disciplinary reasons predominated.

Therefore, PERC declined to restrain arbi-

tration of the grievance, and the board

appealed to the Superior Court, Appellate

Division.

The court explained that its review was

limited to determining whether PERC’s

decision was arbitrary, capricious or un-

reasonable. The court found that PERC’s

findings were supported by the evidence in

the record, and that its conclusion that non-

teaching performance predominated the

withholding decision was not arbitrary,

capricious or unreasonable.  Therefore, the

court affirmed PERC’s decision.
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SCOPE-OF-NEGOTIATIONS

DECISIONS

PERC Finds That Increment

Withholdings Were Based

Predominately on Teaching

Performance and, Therefore,

Restrains Arbitration of Grievances

Wildwood Board of Education, Petitioner,

and Wildwood Education Association,

Respondent, PERC No. 2007-57, 33 NJPER

110 (¶38 2007).

This case involves  two separate

grievances filed by teaching staff employed

by the board. Patrick Brooks is employed by

the board as a guidance counselor.  On May 8,

2006, the superintendent notified Brooks that

he  was  recommend in g  t ha t  Brooks ’

increments for the 2006-07 school year be

withheld for the following reasons: 

(1) he was advised on numerous

occasions during the 2005-06 school year that

his individualized education program logs

were deficient;

(2) he failed to improve his performance

despite being given assistance;

(3) he failed to provide mandated services

to special needs students, and such failure

placed the district in potential legal jeopardy;

and

(4) he failed to provide required counsel-

ing services.  

Jane Koebert is an elementary teacher

with certification in English as a Second

Language (ESL).  On May 8, 2006, the

superintendent informed Koebert that he was

recommending the withholding of her

increment for the following reasons:

(1) she failed to accurately test and place

ESL students;

(2) she failed to adequately test a

Kindergarten student;

(3) she failed to interact appropriately

with other teachers with respect to ESL

services; and

(4) her act ions could potentially

jeopardize district funding for ESL services.

On May 10, 2006, the superintendent

presented the reasons to withhold Brooks’ and

Koebert’s increments to the board.  On May

11, 2006, the superintendent informed Brooks

and Koebert that the board had withheld their

increments. Subsequently, the association

filed separate grievances alleging that the

teachers’ increments were withheld without

just cause.  The grievances were denied at

every level, and the association demanded

arbitration.  Both grievances were subse-

quently consolidated, and the board then filed

a scope of negotiations petition with the

Public Employment Relations Commission

(PERC) to  res t ra in  arbi t ra t ion of  the

grievances.

Before PERC, the board argued that

Koebert failed to perform the basic respon-

sibilities of her position which included

testing and classifying students.  PERC ex-

plained that all increment withholdings may

be submitted to binding arbitration except

those based predominately on the evaluation

of  teaching performance. PERC  found

that, since the withholding was based on

Koebert’s alleged failure to perform these

duties, any review must be conducted by the

Commissioner.  PERC did not specifically

address the allegations relating to Brooks’

performance.
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PERC rejected the association’s argument

that their alleged deficiencies should not be

classified as teaching performance because an

arbitrator can objectively determine whether

they failed to perform their duties.  PERC

stated that “[t]he test in an increment with-

holding case is whether the basis for the

withholding was an evaluation of teaching

performance, not simply whether the evalu-

ation was objective or subjective.”  In

granting the board’s request to restrain

arbitration of the grievances, PERC further

concluded that the board’s judgment that

Brooks and Koebert did not properly perform

their duties cannot be reviewed in binding

arbitration.

Grievance Alleging That Board

Violated Agreement by Issuing

Teacher’s Observation Report More

Than Five Days after the Classroom

Observation May Proceed to

Arbitration

Sterling High School District Board of

Education, Petitioner, and Sterling Education

Association, Respondent, PERC No. 2007-58,

33 NJPER 112 (¶39 2007).

Linda Heuschkel is employed by the board

as a physical education teacher.  In April

2005, Heuschkel was warned that the practice

of disciplining students by lowering their

grades violated school policy.  In August

2005, she was directed by the superintendent

to meet with complaining parents, and was

warned that, if she did not make arrangements

to meet with the parents to address their

concerns regarding their children’s grades,

administrative action would be taken relative

to student grading.

On October 5, 2005, the superintendent

met with Heuschkel for an “insubordination

meeting” because of her failure to follow

instructions given to her in April 2005 relative

to student grading.  On October 25, 2005, the

superintendent wrote to Heuschkel regarding

student grading and informed her that he

would recommend to the board the with-

holding of her increment.

On November 15, 2005, Heuschkel had

difficulty controlling unruly students so she

“shut down” her class ten minutes early and

told students to read the material on their own.

On November 16, 2005, Heuschkel told her

students that, since they were not letting her

teach, they would have study time, and that

they would be tested the following day rather

than that day as originally planned.

On April 13, 2006, the superintendent

informed Heuschkel that he would re-

commend the withholding of her increment

for the 2006-07 school year for the following

reasons:

(1) inappropriate methods of disciplining

students through grade reductions;

(2) inappropriate classroom management;

and

(3) inability to assess and supervise

students.

On May 11, 2006, the board accepted the

superintendent’s recommendation.  

Heuschkel then filed a grievance alleging

that the withholding was “premeditated and

retaliatory.” The association also filed two

other grievances alleging that the Board

violated Article 28, Section E of the collective

negotiations agreement when Heuschkel

received her observation reports more than
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five days after her classes were observed in

the fall of 2005 and the spring of 2006.

Article 28, Section E states, in pertinent part:

A teacher shall be given the

w r i t t e n  a n a l y s i s  o f  a n y  o b -

servation within five (5) days of

the evaluation.  Upon request, the

t e a c h e r  s h a l l  b e  g r a n t e d  a

c o n f e r e n c e t o d i s c u s s  s u c h

analysis. . . .

The grievances requested removal of the

observation reports from her personnel file,

and that they not be used for the basis of any

increment withholding decision.  

All three grievances were denied and the

association demanded arbitration.  On De-

cember 19, 2006, the board  filed a scope of

negotiations petition with the Public Employ-

ment Relations Commission (PERC) seeking

to restrain arbitration of the grievances.

With regard to the procedural violation,

the parties agreed that Article 28, Section E is

mandatorily negotiable, and the board agreed

that the issue is arbitrable.  However, the

board requested that PERC restrain arbitration

over any remedy that would remove the

observation reports from Heuschkel’s

personnel file.  PERC stated that “[a]s a rule,

[it] decline[s] to speculate about what

remedies may be awarded and may be

appropriate.”  It noted that expungement of an

evaluation has been awarded by an arbitrator

and upheld on appeal.  It further stated that the

appropriateness of any remedy can be

considered in post-award proceedings.

Therefore, PERC declined to restrain arbitra-

tion of the two grievances. 

With regard to the remaining grievance,

PERC explained that all increment with-

holdings of teaching staff members may be

submitted to binding arbitration except those

based predominately on the evaluation of

teaching performance.  If the reason for the

withholding is based predominately on

teaching performance, then any challenge

must be filed with the Commissioner.  PERC

makes the determination as to whether a

withholding is predominately disciplinary or

p r e d o m i n a t e l y  b a s e d  o n  t e a c h i n g

performance. If the disciplinary aspects of the

withholding predominate, then the grievance

can proceed to arbitration.

In the present case, PERC found that the

reasons for the withholding are predominately

based on teaching performance.  The first

reason centers on Heuschkel’s allegedly

inappropriate grading of students and has

elements of both teaching performance and

insubordination. However, her failure to

follow directives relative to grading policy

does not change the underlying nature of her

conduct as involving teaching performance.

The second reason for the withholding was

classroom management which involves

teaching performance. The third reason also

involves teaching performance.  Therefore,

PERC granted the board’s petition to restrain

arbitration of the grievance relating to the

withholding of Heuschkel’s increment.

PERC Restrains Grievance Contesting

Board’s Withholding of Guidance

Counselor’s Increment

Freehold Regional High School District

Board of Education, Petitioner, and Freehold

Regional High School Education Association,

Respondent, PERC No. 2007-65, 33 NJPER

149 (¶53 2007).

Clare Zanfini is employed by the board as

a guidance counselor.  In the fall of 2005, she

was placed under a corrective action plan
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(CAP) which required her to keep a daily log

of telephone calls and written requests for

assistance.  The CAP required her to review

the daily log with her supervisor, Joan

Gagliardi. It also required Zanfini to

“shadow” a master counselor and to document

and report those practices to Gagliardi.

On February 6, 2006, Gagliardi wrote to

Zanfini regarding her progress with the CAP.

The memo advised of Gagliardi’s concern that

Zanfini presented copies of journal pages that

were incomplete, inaccurate, or out of order.

The memo also indicated that Zanfini failed to

return calls or respond to requests within 24-

hours as per district practice. The memo

detailed the foregoing instances, and indicated

that failure to follow Gagliardi’s directives

may result in a recommendation to withhold

Zanfini’s increment.

On March 6, 2006, Gagliardi wrote to

Zanfini regarding a parental complaint about

a return phone call she had not received,

which was promised seven days earlier.  On

March 10, 2006, Zanfini received her annual

evaluation prepared by Gagliardi.  The evalu-

ation rated her “satisfactory” in 32 categories,

“unacceptable” in the category of “upholds

and  enforces [board] regulations and

policies,” and “unsatisfactory/needs improve-

ment” in the following categories: “seeks

direction and is responsible for feedback from

administrators;” “demonstrates initiative,

independence, and decision making ap-

propriate for position;” and “demonstrates

dependability and self-reliance in position.”

The report recommended that her increment

be withheld.

In April 2006, the superintendent accepted

Gagliardi’s recommendation to withhold

Zanfini’s increment. On April 25, 2006, the

superintendent informed Zanfini that the

board approved the withholding of her

increment for the 2006-07 school year.  

On June 5, 2006, the association filed a

grievance alleging that the withholding was

discipline without just cause.  The grievance

was denied at each level, and the association

demanded arbitration. On December 13,

2006, the board filed a scope of negotiations

pet i t ion with the Publ ic  Employment

Relations Commission (PERC) seeking to

restrain arbitration of the grievance.  

PERC explained that all increment

withholdings of teaching staff members may

be submitted to binding arbitration except

those based predominately on the evaluation

of teaching performance.  If the reason for the

withholding is based predominately on

teaching performance, then any challenge

must be fi led with the Commissioner.

PERC’s role is limited to determining the

appropriate forum for the dispute.

PERC stated that the increment with-

holding, like all withholdings, is a form of

discipline.  However, the issue is whether

such disciplinary action is predominately

based on the evaluation of teaching per-

formance, for the reasons cited by the board.

PER C answered  th i s  ques t ion  in  the

affirmative. It explained that “[p]rompt and

effective communications with parents and

students , . . are at the center of a guidance

counselor’s ‘teaching’ performance.”  PERC

found that the board’s decision was based on

its judgment that Zanfini continued a pattern

of being disorganized and did not respond

promptly to inquiries.  Therefore, PERC

granted the board’s petition and restrained

arbitration of the grievance.
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address all comments and questions to
Maria M. Lepore

Beth L. Finkelstein

Andrew Babiak

Association Counsel

info@njasa.net

PAYROLL DEDUCTION

DECISION

Charter School Ordered to Deduct

Representation Fees in Lieu of Dues

from the Salaries of Non-Union

Member Employees

International Charter School of Trenton,

Respondent, and Trenton International

Charter School Education Association,

Petitioner, P.D.D. No. 2007-4, 33 NJPER 183

(¶64 2007).

The Trenton International Charter School

Education Association (association) is the

majority representative of a collective

negotiations unit consisting of all certificated,

non-managerial staff employed by the Trenton

International Charter School (TCIS).  The unit

consists of 10 employees, of which 7 are

voluntary dues paying members of the

association. The association and TCIS have

negotiated concerning the subject of repre-

sentation fees in lieu of dues, but the parties

have not reached any agreement regarding

same.  On April 23, 2007, the association filed

a petition for payroll deduction determination

with the Public Employment Relations

Commission (PERC), requesting an order

directing TCIS to deduct representation fees

in lieu of dues from the salaries of non-

member employees in the unit.

PERC’s designee explained that PERC is

authorized to conduct an investigation and to

order a payroll deduction of representation

fees in lieu of dues if a majority of the

employees in the unit are voluntary dues

paying members of the majority repre-

sentative, and the majority representative

maintains a demand and return system

required by N.J.S.A.  34:13A-5.6.  The

association filed documents demonstrating

that 70 percent of the employees in the unit

are dues paying members and that it maintains

the required demand and return system.

Based on the foregoing, PERC’s designee

ordered TCIS to institute a payroll deduction

of the representation fee in lieu of dues from

the salaries of the unit employees who are not

members of the association.
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NJASA’s New Fifth Edition

of the

LEGAL HANDBOOK FOR NEW JERSEY

SCHOOL ADMINISTRATORS

NOW AVAILABLE

Once again, your Association is on the cutting edge with a publication that will be the most
helpful on your shelf.  Need a rapid way to find out the appropriate steps to take to address
a pressing issue? Then go to the brand new, updated 5  Edition of NJASA’s LegalTH

Handbook for New Jersey School Administrators!

The Handbook has undergone substantial revision to include up-to-the-minute case law
and legislation.  This edition of the Handbook has a new format and has 300 pages of
valuable information relating to school district operations, personnel and students.  The
Handbook is highly recommended for use by all administrative staff because of its easy-to-
read format, and because of its practical use for dealing with day-to-day legal issues.

This book is written in a straightforward, understandable format which includes checklists
that will assist all district decision-makers in developing appropriate plans for action in many
pressing issues including:

Students — How to preserve the rights of, and discipline special education students,
how to maintain student records, when and how to conduct Megan’s Law notification,
how to maintain student safety. 

Employee Relations — How to discipline and discharge employees, how to prepare
tenure charges, certification requirements.

Operation of the School District — How to comply with the Public School Contracts
Law, analysis of board member qualifications, analysis of the School Ethics Act and
Open Public Meetings Act.

And, that’s only a small sample of the topics covered in this Handbook. It also sets forth
how to address issues related to board meetings, nepotism policies, continuing education,
sexual harassment and discrimination, reporting criminal activities, union activity, religious
invocations, and many, many more!

You may want to consider several copies for all administrators and decision-makers in your
district. Simply visit our website at www.njasa.net for ordering information.


