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SCOPE OF NEGOTIATIONS

DECISIONS

Grievance Alleging that Teaching

Assistant Should Receive a Stipend

for Transporting Students to Off-

Campus Instruction Is Arbitrable

Bergen County Special Services Board of

Education, Petitioner, and Bergen County

Special Services Education Association,

Respondent, PERC No. 2007-69, 33 NJPER

126 (¶46 2007).

The board provides community-based

instruction for disabled students through a

program called the New Bridges Curriculum

Program.  The program includes activities to

facilitate students’ transition to work and adult

life.

Michael Hendrickson is a teacher assistant

employed by the board. He frequently drives

students to program activities.  The asso-

ciation filed a grievance asserting that

Hendrickson should receive a $30 stipend per

trip under Provision #17 of the parties’ col-

lective negotiations agreement.  Provision #17

states as follows:

Each teacher ass is tant ,  behavior

specialist, CART, rehabilitation work-

shop assistant and rehabilitation work-

shop instructor who maintains a valid

commercial driver’s license, holds an

exemplary driving record, and agrees to

drive for a field trip will receive $30.00

payment per field trip.  The Superinten-

dent or his/her designee shall select and

designate drivers from the list of Board

approved volunteers holding a valid

commercial driver’s license.

The director of human resources denied

the grievance because trips related to com-

munity-based instruction have never been

considered “field trips” and because the

grievance was untimely.  The board also

denied the grievance on the basis that such

travel was not a field trip.  The association

then demanded arbitration, and on February

28,  2007,  the  board  f i led  a  scope  of

negotiations petition with the Public Em-

ployment Relations Commission (PERC)

seeking to restrain arbitration of the grievance.

PERC explained that its role was limited

to considering whether the subject matter in

dispute is within the scope of collective

negotiations.  It will not consider the merits of

the grievance, any contractual defenses, the

timeliness of the grievance, or the meaning of

the term “field trip” in Provision #17.

Quoting Local 195, IFPTE v. State, 88 N.J.

393 (1982), PERC explained that a subject is

mandatorily negotiable when:

(1) the item intimately and directly affects

the work and welfare of public em-

ployees; (2) the subject has not been fully

or partially preempted by statute or

regulation; and (3) a negotiated agree-

ment would not significantly interfere

with the determination of governmental

policy.

In this case, no statute or regulation was

asserted to preempt negotiations, and there

was no dispute that the board had the right to

offer community-based instruction and to

assign qualified teaching assistants to drive

students to the activities.  PERC found that the

issue of whether an employee should be paid

a stipend for a field trip under Provision #17

is a negotiable compensation question.  The

question of whether such travel falls within

the meaning of “field trip” depends on what

the parties meant when they negotiated the

contract language, and this question must be

answered by an arbitrator. Therefore, PERC

denied the board’s request to restrain binding

arbitration of the grievance.
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PERC Declines Request to Restrain

Arbitration of Grievance Con-

testing Increment Withholding

Based on Teacher’s Use of Student

to Circulate Union Document to

Other Teachers

Old Bridge Board of Education, Petitioner,

and Old Bridge Education Association,

Respondent, PERC No. 2008-15, 33 NJPER

230 (¶ 88 2007).

Nadine Waldman is a fifth grade teacher

employed by the board.  On November 22,

2006, Waldman asked a student to take an

association document to teachers in other

classrooms to have them sign the document

while the rest of the class did its assigned

work. On November 28, 2006, the principal

investigated the incident; Waldman admitted

that she used the student to circulate the

document.

Subsequently, the superintendent recom-

mended that Waldman’s increment for the

2007-08 school year be withheld.  On

December 19, 2006, the board adopted the

recommendation. The association then filed a

grievance alleging that the withholding was

done without just cause.

On January 4, 2007, the superintendent

denied the grievance.  He stated that Waldman

took time from her instructional class to

perform an association-related task, and

improperly used a student to assist her in that

task, thereby depriving the student of an

educational opportunity. On January 16,

2007, the association demanded arbitration,

and on January 29, 2007, the board filed a

scope of negotiations petition with the Public

Employment Relations Commission (PERC)

seeking to restrain arbitration of the grievance.

Before PERC, the board asserted that it

withheld Waldman’s increment because of

serious classroom performance concerns; she

directed a student to carry out union activity

during class time, and caused the student to

miss valuable instructional time.  The

association countered that Waldman’s use of

a student as a courier was not related to

teaching performance.

PERC explained that, pursuant to N.J.S.A.

34:13A-26, et seq., all increment withholdings

of teaching staff members may be submitted

to binding arbitration except those based

predominately on the evaluation of teaching

performance.  If the withholding is predomin-

ately related to teaching performance, then any

appeal must be filed with the Commissioner.

PERC will resolve any dispute as to which

forum a challenge should proceed in, and does

not consider whether there was just cause for

a withholding.

PERC found that in this case, the with-

holding was based on a single incident of

alleged inappropriate use of a student to

conduct association business, rather than on

Waldman’s performance as a classroom

teacher. PERC stated that “[a]sking a student

to conduct an errand during class interrupts

the educational program, but it does not

involve actual teaching.”  Therefore, PERC

concluded that the incident did not pre-

dominately involve teaching performance, and

denied the board’s request to restrain arbi-

tration.
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PERC Denies Board’s Request to

Restrain Arbitration of Grievance

Contesting the Placement of a

Memo in Teacher’s Personnel File

Pequannock Township Board of Education,

Petitioner, and Pequannock Township

Education Association, Respondent, PERC

No. 2008-17, 33 NJPER ___ (¶__ 2007).

On April 13, 2006, a teacher used the

district’s e-mail system to send an e-mail to

fellow teachers.  The e-mail advised that there

was a movement to “write-in” a particular

candidate for an anticipated board vacancy,

and that the teacher was willing to discuss the

teacher’s recommendation.  The e-mail also

stated that “I do not believe that I can legally

use my school e-mail account to endorse a

particular candidate, so please consider this

merely informative.”

On April 27, 2006, the interim superinten-

dent sent the teacher a memo advising that the

legality of the teacher’s use of the school e-

mail account was be investigated by the board

attorney.  It also indicated that the teacher sent

unsolicited information to staff members

regarding the teacher’s own personal agenda

through the district’s computer system which

is for professional and educational interaction.

A copy of the memo was sent to the board and

placed in the teacher’s personnel file.

On May 19, 2006, the association filed a

level 2 grievance. On July 6, 2006, the

association filed a demand for arbitration.  On

May 10, 2007, the board filed a scope of

negotiations petition with the Public Em-

ployment Relations Commission (PERC)

seeking to restrain arbitration of the grievance.

Before PERC, the board asserted that the

grievance did not comply with the grievance

procedure, and that the interim superintendent

memo was merely informational and not

disciplinary. The association argued that the

memo is arbitrable as discipline because it

admonishes the teacher for her actions, was

placed in her personnel file, and does not refer

to any need to improve her teaching per-

formance.

PERC found that the memo did not

address or evaluate the teacher’s teaching

performance, and was not simply informa-

tional. PERC found that it passed judgment

on the teacher’s conduct.  PERC concluded

that an arbitrator can decide whether the board

had just cause to send the memo; PERC

declined to decide whether the grievance

procedure was properly followed.  Therefore,

PERC entered an order denying the board’s

request to restrain arbitration.

Grievance Contesting Board’s

Decision to Pro-Rate Sick Days for

Part-Time Teachers is  Arbitrable

Quinton Township Board of Education,

Petitioner, and Quinton Township Education

Association, Respondent, PERC No. 2008-18,

33 NJPER __ (¶__ 2007).

The association and board are parties to a

collective negotiations agreement that is

effective from July 1, 2004 through June 30,

2007.  Article XVI of the agreement grants all

teachers ten sick leave days per school year.

In the past, part-time teachers have received a

pro-rated number of sick days; some teachers

work every day on a part-time basis, others

work some days but not others.
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On May 2, 2007, the association filed a

grievance alleging that part-time teachers were

only receiving five rather than ten sick days in

violation of Article XVI and N.J.S.A. 18A:30-

2. The board denied the grievance, and the

association demanded arbitration.  On June

22, 2007, the board filed a scope of negoti-

ations petition with the Public Employment

Relations Commission (PERC) seeking to

restrain arbitration of the grievance.  The

board asserted that N.J.S.A. 18A:30-2 does not

provide part-time teachers with the same

amount of sick leave as full-time teachers.

PERC explained that paid sick leave is

generally negotiable unless preempted by

statute or regulation. Parties are permitted to

negotiate benefits greater than a statutory

minimum.  Citing Schwartz v. Dover Public

Schools, 180 N.J.Super. 222 (App.Div. 1981),

PERC agreed with the board that N.J.S.A.

18A:30-2 does not cover part-time employees.

However, neither the statute nor Schwartz

prohibited an agreement as to the amount of

sick leave that should be granted to part-time

employees. PERC determined that this is an

issue that goes to the merits of the contract

and is to be decided by an arbitrator.  There-

fore, PERC denied the board’s request to

restrain arbitration.

Grievance Challenging the

Suspension of a Nontenured

Teacher is Arbitrable

Clinton Township Board of Education,

Petitioner, and Clinton Township Education

Association, Respondent, PERC No. 2008-19,

33 NJPER __ (¶__ 2007).

Steve Korba was employed by the board to

teach kindergarten; he was not tenured.  In

early 2007, the board suspended him with pay,

pending an investigation into allegations that

he engaged in inappropriate conduct with

another teacher. On March 27, 2007, the

superintendent informed him that his suspen-

sion would be continued pending further

review.

On March 29, 2007, the association filed

a grievance alleging that Korba’s suspension

lacked just cause. On April 24, 2007, the

superintendent notified Korba that his contract

was not being renewed. On May 8, 2007, the

association demanded arbitration, charging

that the board violated Article XV, Section 1

of the collective negotiations agreement; this

provision states that no employee shall be

disciplined without just cause.  The grievance

sought Korba’s reinstatement.

On June 4, 2007, the board filed a scope of

negotiations petition with the Public Employ-

ment Relations Commission (PERC) seeking

to restrain arbitration of the grievance.  Before

PERC, the board argued that the case is moot

because Korba is no longer an employee.  It

also argued the claim is not arbitrable because

Korba has an alternate appeal procedure

through the Commissioner, and has actually

filed a petition challenging the nonrenewal.

The association countered that the petition

before the Commissioner does not challenge

Korba’s suspension, and the grievance does

not challenge the nonrenewal.  The association

maintained that the arbitrator should decide

whether Korba’s “suspension and humilia-

tion” was without just cause.
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PERC ruled in favor of the association and

denied the board’s request to restrain arbi-

tration.  It explained that an arbitrator may

consider a claim that a board did not have just

cause to suspend a nontenured teacher mid-

year.  However, the arbitrator cannot order the

teacher reinstated or paid beyond the end of

the year in which his contract was terminated.

It stated that this claim is different from the

claim before the Commissioner.  Moreover,

the issue of whether the grievance is moot is

to be decided by the arbitrator.

UNFAIR PRACTICE

DECISION

PERC Dismisses Unfair Practice

Complaint Alleging that Board

Retaliated Against Librarian for

Her Activities as Union President

Shore  Regional  Board of  Educat ion ,

Respondent, and Shore Regional Education

Association and Linda Conway, Charging

Parties, PERC No. 2008-1, 33 NJPER 201

(¶71 2007).

Linda Conway is employed by the board

as a librarian.  Conway is also president of the

association.  William Valenti is also employed

by the board as a librarian.  However, Conway

has greater seniority than Valenti.

In September 2004, the board renovated

the high school library which became known

as the Russell T. Olivadotti Learning Center.

The superintendent/principal assigned Valenti

to serve as the librarian at the Learning Center

and assigned Conway to oversee a computer

lab which supplemented the library.

On October 15, 2004, the association and

Conway filed an unfair practice charge with

the Public Employment Relations Commis-

sion (PERC).  The charging parties alleged

that the superintendent assigned Conway to

the computer lab rather than the Learning

Center because of her association activity.

The board denied this allegation and asserted

that the mission statement for the renovated

library led to the selection of Valenti as

librarian for the Learning Center.

On March 15, 2007, the hearing examiner

issued a report recommending the dismissal of

the complaint.  The hearing examiner

concluded that Valenti would have been

assigned to the Learning Center despite the

superintendent’s hostility to Conway’s associ-

ation activity. The hearing examiner found

that back in 2002, the director of curriculum

and instruction believed that improving the

desire to read was a top factor in improving

student performance. The director found that

the library was not used enough or attractive

enough to attract students. As a result, it was

eventually determined that the library should

be renovated.

In the process of renovating the library, a

“Renaissance Committee” was formed which

included Valenti and Conway to develop a

philosophy, vision and layout for a library of

the 21  century. The committee adopted ast

mission statement which read as follows:

The Shore Regional High School Library

Media Center will continue to grow and

develop to serve our educational commu-

nity as both a hub and a haven where

learning can be enhanced, the universe

explored, and information integrated and

synthesized in a supportive environment.
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The superintendent played no role in develop-

ing the mission statement.

The question then became which librarian

could best realize this vision. The district’s

administrative management team discussed

this issue over a period of months and unani-

mously recommended that Valenti be assigned

to the Learning Center and that Conway be

assigned as the librarian-media specialist to

the computer lab. The team believed that

Valenti was an affable person who could

“market” the library to students, and that

Conway’s personality and skills were more

suited for the computer lab.

Evidence was presented to the hearing

examiner of the superintendent’s hostility to

Conway, including an incident in 2002 in

which Conway informed the superintendent of

a “no-confidence” vote just minutes before a

board meeting to discuss the budget.

Citing In re Bridgewater Twp., 95 N.J.

235 (1984), PERC explained that in order to

prove illegal retaliation, a charging party must

demonstrate that the personnel action taken by

the employer was motivated by hostility

towards a protected activity.  If the charging

party can establish this, then an unfair practice

charge will be found unless the employer

demonstrates that it would have taken the

same action regardless of the hostility.

Based on the entire record, PERC found

that the district’s management team’s

unanimous recommendation that Valenti be

chosen as librarian would have led to his

assignment even if the superintendent’s

acceptance of that recommendation had been

partly motivated by his hostility to Conway’s

union activity. Therefore, PERC dismissed

the complaint.

PAYROLL DEDUCTION

DECISION

Board Ordered to Deduct

Representation Fees in Lieu of Dues

from the Salaries of Non-Member

Employees

South  Hunterdon Regional  Board  o f

Education, Public Employer, and South

Hunterdon Regional Education Association,

Petitioner, PDD No. 2007-3, 33 NJPER 221

(¶83 2006).

The association is the majority repre-

sentative of a collective negotiations unit

consisting of teachers, guidance counselors,

school nurses, librarians, secretaries, child

study team members, instructional aides, and

cus todians . The uni t cons i s t s  o f  72

employees, 68 of whom are voluntary dues

paying members of the association.

On November 13, 2006, the association

filed a payroll deduction determination

petition with the Public Employment Rela-

tions Commission (PERC) to have the board

ordered to deduct representation fees in lieu of

dues from the salaries of non-member

employees in the unit. The board filed a

response confirming that the association

proposed instituting the collection of represen-

tation fees in lieu of dues, but no agreement

was reached at the time the petition was filed.

PERC’s designee explained that PERC is

authorized to conduct an investigation and to

order a payroll deduction of representation

fees in lieu of dues if a majority of the em-

ployees in the unit are voluntary dues paying

members of the majority representative, and

the majority representative maintains a

demand and return system required by

N.J.S.A. 34:13A-5.6.
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address all comments and questions to
Maria M. Lepore

Beth L. Finkelstein

Andrew Babiak

Association Counsel

info@njasa.net

In this case, PERC’s designee found that

a majority of the members of the unit are

voluntary dues paying members of the

association, and that the association maintains

the required demand and return system.

Therefore, PERC’s designee granted the

association’s petition and ordered the board to

institute a payroll deduction of the represen-

tation fees in lieu of dues from the salaries of

the employees in the unit  who are not

members of the association.


