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summary

Mid-year termination of a nontenured custodian for using racially
offensive language is subject to the discipline provisions of the
collective negotiations agreement (page 2). Nontenured teacher,
who was terminated on 60-days’ notice for poor performance, was
not entitled to pursue grievance arbitration (page 3). PERC
restrains arbitration of grievance contesting increment with-
holding where reasons for the withholding predominately related
to the evaluation of teaching performance (page 6). PERC denies
request to restrain arbitration of grievance alleging that
superintendent’s letter to teacher, who spoke at board meeting,
was improper (page 8).
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SUPREME COURT DECISIONS

Mid-year Termination of a Non-
tenured Custodian for Using Racially
Offensive Language Is Subject to the
Discipline Provisions of the Collective
Negotiations Agreement

Pascack Valley Regional High School Board
of Education, v. Pascack Valley Regional
Support Staff Association, 192 N.J. 489
(2007).

In January 2004, a custodian, Thomas
Dumbrowski, was accused by a co-worker, in
a written complaint, of having repeatedly
made inappropriate and racially offensive
remarks to him on the job. The district’s
affirmative action officer conducted an
investigation that revealed that Dumbrowski
made those comments to fellow custodians
and to students who were working with the
custodial staff during the summer. Asa
result, the superintendent recommended to
the board that Dumbrowski’s employment
be terminated.

In February 2004, the board conducted a
hearing to consider whether Dumbrowski
should be terminated. Following the hearing,
on February 10, 2004, the board passed a
resolution providing Dumbrowski with 15-
days’ notice of termination in accordance with
the terms of his individual employment
contract. The employment contract contained
the following provision:

It is hereby agreed by the parties hereto
that this contract may at any time be
terminated by either party giving to the
other 15 days’ notice in writing of
intention to terminate the same . . . .

The association immediately filed a
grievance alleging that the dismissal was
subject to the terms of the applicable col-
lective negotiations agreement (CNA), and
that Dumbrowski had been terminated with-
out just cause. Article IV of the CNA
provides, in pertinent part, as follows:

D. No custodian . . . shall be disciplined,
reprimanded, reduced in rank or com-
pensation or deprived of professional
advantage without just cause. Any such
action asserted by the Board, or any agent
or representative thereof, . . . shall be
subject to the Grievance Procedure herein
set forth. Any dismissal or suspension
shall be considered a disciplinary action
and shall at the option of the custodian . .
. be subject to the Grievance Procedure.
(Emphasis added).

The board denied the grievance, and the
association demanded arbitration. At the
association’s request, the Public Employment
Relations Commission (PERC) appointed an
arbitrator. On August 16, 2004, the arbitrator
found that Dumbrowski had engaged in the
behavior he was accused of. However, the
arbitrator also found that the board failed to
adequately publicize its affirmative action
policies, and failed to adequately train staff on
those policies. The arbitrator determined that
the just cause clause of the CNA was
applicable to Dumbrowski’s termination, and
not the termination clause of the individual
employment contract. The arbitrator found
that there was just cause to discipline
Dumbrowski, but that termination was too
severe a penalty. Therefore, the arbitrator
concluded that Dumbrowski should be
suspended for 60-days without pay. The
decision noted that the board could refuse to
renew Dumbrowski’s contract for the
following year.




The board then filed an action in the
Superior Court, Chancery Division, to get the
arbitrator’s award vacated. The court granted
the board’s motion to vacate the award and
found that the arbitrator exceeded his
authority. The association then appealed to
the Appellate Division, which affirmed the
lower court’s ruling. The association filed an
appeal to the New Jersey Supreme Court
which granted certification.

The Court framed the issue as whether
nontenured school employees, whose
employment rights are governed in part by
individual contracts and in part by CNAs,
have the right to pursue grievance arbitration
if their contracts are terminated mid-term,
where the facts ordinarily would call for the
imposition of discipline. The Court reversed
the Appellate Division’s decision and held
that, in the particular circumstances of this
case, where the parties have agreed that
nontenured school employees may only be
disciplined for just cause, “a mid-term
contract termination imposed as punishment
for behavior that would otherwise call for
imposition of discipline falls within the
[CNA’s] definition of dismissal subject to the
grievance procedures.”

In reaching this decision, the Court
explained that it had previously considered the
interrelationship between the rights conferred
by CNAs and those provided for in individual
employment contracts. Citing Camden Board
of Education v. Alexander, 181 N.J. 187
(2004), the Court stated that it had rejected the
argument that a decision not to renew an
individual contract was subject to the just
cause protections in the applicable CNA. The
Court rejected this argument because such an
argument effectively elevates the rights of an
employee whose contract was not renewed
because of a disciplinary problem above the
rights of an employee who, although blame-
less, was simply not renewed.

In this case, the question is whether the
board and association intended to subject a
mid-term contract termination for disciplinary
reasons to the grievance procedures in the
CNA. The Court indicated that the CNA
references individual contracts, and includes
two provisions regarding custodians—one
involving the authority of arbitrators to decide
grievances, and the second in Article IV
specifying that “any dismissal” of a custodian
would be considered a disciplinary action
subject to the just cause provisions at the
custodian’s request. These provisions
indicated that the parties agreed that any
termination became an act of discipline and
would be grievable at the custodian’s option.
The board’s action in terminating
Dumbrowski on 15-days’ notice was an
attempt to bypass the protections in the CNA.
Therefore, the Court reversed the Appellate
Division’s decision and reinstated the
arbitrator’s award.

Nontenured Teacher, Who Was
Terminated on 60-Days’ Notice for
Poor Performance, Was Not Entitled
to Pursue Grievance Arbitration

Northvale Board of Education, v. Northvale
Education Association, 192 N.J. 501 (2007).

In October 2003, the board hired Patricia
Lenart to work as a part-time secretary and
part-time social studies teacher. Lenart’s
individual employment contract with the
board contained the following provision
regarding termination on notice:

The parties hereto covenant and agree
that anything to the contrary notwith-
standing this contract may at any time be
terminated by either party giving to the
other sixty (60) days notice in writing of
intention to terminate the same, but in the
absence of any such notification this
contract shall run for the full term stated
above.




About one month after Lenart was hired,
the principal and superintendent began
receiving complaints from parents and
students about her teaching abilities. The
board also began receiving complaints about
Lenart’s performance as a secretary. As a
result, on November 14, 2003, the principal
met with Lenart, and on November 21*, he
observed her teach her social studies class.

Based on his observation of Lenart, the
principal rated her unsatisfactory in 16 of 25
evaluative categories, and rated her as needing
improvement in seven categories. The
principal then met with Lenart and gave her a
“full verbal evaluation.” He informed her that
he would recommend to the superintendent
that she be replaced.

On November 24, 2003, the superinten-
dent invoked the termination clause in
Lenart’s contract and gave her 60-days’ notice
of termination due to “serious deficiencies in
[her] performance as a teacher and as a
secretary.” The board subsequently approved
the superintendent’s recommendation to
terminate her, and she was placed on paid
leave until completion of the notice period.

On January 24, 2004, the association filed
a grievance with the principal on behalf of
Lenart. The grievance asserted that the
termination was an improper disciplinary
dismissal made without just cause as required
by the applicable collective negotiations
agreement (CNA). When the principal did
not respond, the association filed the
grievance with the superintendent. The super-
intendent denied the grievance, and the
association then appealed to the board and
requested a grievance hearing. The board
conducted the hearing, and after deliberating,
denied the grievance. Then, on April 20,
2004, the association filed a request for
arbitration with the Public Employment
Relations Commission (PERC).

On November 17, 2004, the board filed a
verified complaint and order to show cause
with the Superior Court, Chancery Division to
enjoin the arbitration. The court granted the
request, finding that the CNA did not require
the board to grant nontenured employees, who
are terminated mid-contract, the benefit of
grievance procedures. The association and
Lenart then appealed.

The Appellate Division affirmed the trial
court’s decision, finding that the termination
of Lenart’s contract was not a “discharge” or
form of “discipline” under the CNA and,
therefore, was not subject to the grievance
procedures. The association and Lenart
appealed to the New Jersey Supreme Court
which granted certification.

The Court, in a split-decision among the
justices, affirmed the Appellate Court’s ruling.
The Court framed the issue as whether non-
tenured employees, who have no guaranteed
right to renewal of their contracts, have the
right to pursue grievance arbitration if their
contracts are terminated mid-term, on notice.
The Court determined that, if the CNA does
not include any provision which “clearly
vests” an employee subject to an individual
employment contract with a right to challenge
a mid-term termination, the terms of the
individual contract are enforceable as written.

The Court considered the following pro-
visions of the parties’ CNA to be significant to
its analysis:

[Article III] The Board reserves to itself
sole jurisdiction and authority over
matters of policy and retains the right,
subject only to the limitations imposed by
language of laws and regulations . . . (b)
to hire, promote, transfer, assign and
retain employees in positions in the
school district and to suspend, discharge
or take other disciplinary action against
employees; (c) to release employees from




duty because of lack of work or for other
legitimate reasons . . . and (h) the afore-
mentioned rights and authority shall be
limited by the terms of the contractual
relationship between the Board and the
[association], past practice and applicable
law.

* % %k

[Article IV B.] Just Cause Provision —
No employee shall be discharged,
disciplined, reprimanded, [or] reduced in
rank or compensation, without just cause.
Any such action asserted by the Board, or
any agent or representative thereof, shall
be subject to the grievance procedure
herein set forth.

* %k %k

[Article VII A.] An individual contract
between the Board and an individual
employee, heretofore or hereafter
executed, shall be subject to and con-
sistent with the terms and conditions of
this Agreement. If an individual contract
between the Board and an individual
employee, heretofore or hereafter exe-
cuted, shall be subject to and consistent
with the terms and conditions of this
Agreement. If an individual contract
contains any language consistent with this
Agreement, this Agreement during its
duration shall be controlling.

* k%

[Article V] The term “grievance” means
a complaint by any employee, group of
employees or the [association] over the
application, interpretation or violation of
a policy, agreement or administrative de-
cision affecting the terms and conditions
of employment of said employee or group
of employees.

The term “grievance” and the procedure
relative thereto shall not be deemed ap-
plicable in the case of the failure or
refusal of the Board to renew the contract
of a non-tenured employee.

The Court noted that “the CNA was not
negotiated in a vacuum,” and that the parties’
past practices and board policies were taken
into account. The Court then referred to
certain board policies regarding contracts of
nontenured staff. In particular, the Court
focused on Policy 3143, which relates to the
termination of nontenured teachers, and states,
in part, as follows:

The Board . . . will enter a contract with
each nontenured teaching staff member
providing, in part, for the termination of
employment by either party on proper
notice in accordance with Board Policy
No. 3124.

The Board may dismiss a nontenured
teaching staff member when dismissal is
in the best interest of the school district.
Termination notice will be duly given in
writing and will state the reason therefor.
However, the Board reserves the right to
terminate a nontenured employee without
notice when sufficient cause warrants.

The Court also considered Policy 4140 re-
garding the termination of nontenured support
staff, because Lenart worked as a secretary.
Policy 4140 provides, in relevant part, as
follows:

The Board may terminate the employment
of [a nontenured support staff member]
for incompetency, immorality, unfitness
for service, insubordination, reduction in
force or other good cause. Any notifi-
cation of termination for cause will
include a full statement of the reasons for
the dismissal on notice duly given a
nonprobationary employee.

The Court stated that it is necessary to con-
sider these policies in order to harmonize
them with the provisions of the CNA and the
statutory rights of school employees.




In analyzing the CNA, policies, and
applicable statutes, the Court first noted that
there is no statute that confers the right to
arbitration to an employee who is subject to an
individual contract. The Court explained that
there is a “sharp distinction” between
nontenured teachers whose contracts are
nonrenewed and those who are terminated for
cause. Pursuant to N.J.S5.4. 18A:16-1.3, a
board must notify the State Board of
Examiners (SBE) if an employee is dismissed
mid-year for misconduct. The SBE must
maintain the list of such terminated em-
ployees, and school districts may contact the
SBE to see if a job applicant is on the list. On
the other hand, there are no such rules with
respect to teachers who are nonrenewed.

With respect to the CNA, the CNA
reserved to the board the right to hire and fire
employees, and “specifically reserved its
rights by reference to its policies” which per-
mit the board to terminate nontenured staff.
The Court found that the CNA’s definition of
the term “grievance” did not apply to the
board’s nonrenewal of a nontenured em-
ployee’s contract. It also found that the
language of the CNA limited the scope of
matters that are subject to arbitration in a
significant way, and that the issue of whether
the termination of Lenart’s contract was a
disciplinary action within the grievance and
arbitration clause was for the court to decide
as a matter of substantive arbitrability. Lastly,
the Court did not see any conflict between the
language in Lenart’s contract permitting her
termination on 60 days’ notice without cause,
and the just cause language of the CNA. The
Court commented that it would actually be a
disadvantage to her if she were unsuccessful
in grieving her termination, since she would
then have to be included in the SBE registry of
teachers dismissed for cause, which in turn
would blemish her record.

Based on the foregoing, the Court
concluded that “school boards have the
inherent power to terminate a nontenured
employee pursuant to the notice terms of an
individual employment contract without
providing the employee a hearing or an
opportunity to arbitrate.” The Court stated
that, if it were to rule that Lenart was entitled
to arbitrate the board’s action, it would, in
effect, be creating a better contract than the
one the association negotiated.

SCOPE OF NEGOTIATIONS
DECISIONS

PERC Restrains Arbitration of Grievance
Contesting Increment Withholding
Where Reasons for the Withholding
Predominately Related to the Evaluation
of Teaching Performance

Mercer County Vocational/Technical Schools
Board of Education, Petitioner, and Mercer
County Vocational Education Association,
Respondent, PERC No. 2008-26, 33 NJPER
265 (9101 2007).

Sam Bell is a tenured teacher employed by
the board to teach electrical construction. On
March 19, 2007, he was placed on a 30-day
professional improvement plan (PIP) which
identified the following areas needing
improvement:

(1) student learning, evaluation/ assess-
ment;

(2) record keeping/reporting; and
(3) classroom management.

Within each area, there were strategies and
time frames for results. The PIP indicated that
Bell’s performance would be monitored
weekly with an evaluation at the end of the
30-day period, and a recommendation to the
superintendent.




On March 30, 2007, the principal wrote to
Bell to advise that his marking period
procedures conflicted with the original
calculation of the grades for the second
marking period. The principal gave him until
the end of the day to submit a revised printout.

On April 20, 2007, the principal wrote to
Bell to advise him that parents had called
requesting grades for his morning class. She
told him to provide the revised grades for the
second and third marking period for this class
by April 23",

On April 30, 2007, the National Occu-
pancy Competency Testing Institute (NOCTTI)
informed the district of a breach of security
related to an electrical construction assess-
ment. According to the letter, an instructor
possessed items from the test and may have
provided them to students as part of a practice
test or classroom test. This was found to be a
violation of NOCTTI’s security policy. As a
result, NOCTI had to create a new assessment
and the board was fined $5,000 and placed on
probation to ensure close monitoring. Ap-
parently, Bell was responsible for the breach
in test security.

On May 8, 2007, the principal recom-
mended to the superintendent that Bell’s
increment for the 2007-08 school year be
withheld. The principal reported to the super-
intendent the results of the PIP, and found that
there was still a need for Bell to:

(1) maintain a well-defined grading
system;

(i) communicate to parents in a timely
manner regarding student performance
and behavior;

(i11) be consistent on how students are
disciplined;

(iv) maintain accurate student records and
submit timely grade reports; and

(v) create a positive classroom environ-
ment.

The principal’s letter also referenced the
breach of security with the electrical
assessment for which Bell was responsible.

On May 17, 2007, the superintendent
notified Bell that the board approved the
withholding of his employment and adjust-
ment increment. In light of the breach of
security for the electrical assessment, the
superintendent informed Bell that, if there
were any further infractions, tenure charges
would be filed against him.

On June 15, 2007, the association filed a
grievance asserting that the increment
withholding was without just cause and was
predominately disciplinary. The grievance
was denied at all levels, and the association
then demanded arbitration. On July 19,2007,
the board filed a scope of negotiations petition
with the Public Employment Relations
Commission (PERC) to restrain arbitration of
the grievance.

PERC explained that, pursuant to N.J.S. 4.
34:13-26, et seq., all increment withholdings
of teaching staff may be submitted to binding
arbitration except those based predominately
on the evaluation of teaching performance. If
a withholding is related predominately to
teaching performance, then any appeal must
be filed with the Commissioner. PERC does
not consider whether the reasons presented are
pretextual or valid, and simply accepts them
as presented.

In the present case, PERC found that
Bell’s actions, which compromised test
security, is a mixed reason. However, all of
the other reasons for the withholding involve
his teaching performance. Therefore, PERC
granted the board’s petition to restrain
arbitration of the grievance.




PERC Denies Request to Restrain
Arbitration of Grievance Alleging That
Superintendent’s Letter to Teacher, Who
Spoke at Board Meeting, Was Improper

Pequannock Township Board of Education,
Petitioner, and Pequannock Township
Education Association, Respondent, PERC
No. 2008-28, 33 NJPER 280 (105 2007).

Jerye-Ann Asaro is a teacher employed by
the board. Asaro also is a parent and lives in
the school district. In February 2007, Asaro
spoke at a board meeting. Thereafter, on Feb-
ruary 13,2007, the superintendent wrote her a
letter stating that her comments at the board
meeting were in violation of Policy 1100.
According to the letter, the policy requires
employees to “faithfully” follow the chain of
command if they have issues to report. The
superintendent further stated that Asaro’s
correction of comments he made came as a
surprise, and that he would be meeting with
her to explain his comments.

On February 27, 2007, the association
filed a grievance asserting that the superinten-
dent’s letter chastising Asaro was unwarranted
and based on a misrepresentation of Policy
1100. The grievance also alleged that the
letter violated Asaro’s rights under the collec-
tive negotiations agreement. The grievance
requested the removal of the letter from
Asaro’s personnel file, restraining the superin-
tendent from “his practice of intimidation by
sending such letters,” and requiring the board
to “stick” to the words of Policy 1100.

The superintendent denied the grievance,
and the association took the grievance to the

board. The board also denied the grievance,
and the association then demanded arbitration.
On August 10, 2007, the board filed a scope
of negotiations petition with the Public
Employment Relations Commission (PERC)
to restrain arbitration of the grievance.

Before PERC, the board maintained that
the grievance involves its managerial prerog-
ative to issue an evaluative, non-disciplinary
letter to an employee. It contended that the
letter does not discipline Asaro or warn her of
future discipline, but merely asks her to follow
the chain of command.

The association countered that the letter is
disciplinary since it concerns action that Asaro
took outside the school day and does not
involve teaching performance. It argued that
the letter finds that Asaro violated Policy 1100
and is a reprimand.

Citing Ridgefield Park Educ. Assoc. v.
Ridgefield Park Bd. of Educ., 78 N.J. 144
(1978), PERC explained that its jurisdiction is
narrow and limited to determining whether the
subject matter in dispute is within the scope of
collective negotiations. If a subject is within
the arbitration clause of an agreement, then
the dispute can be decided by an arbitrator.

PERC found that the letter did not address
or evaluate Asaro’s teaching performance, and
it was not simply informational. PERC found
that the letter “passes judgment on the
teacher’s conduct.” Therefore, PERC de-
clined to restrain arbitration and determined
that an arbitrator can decide whether Asaro’s
comments violated the parties’ agreement or
school policies.




