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summary

Board restrained from unilaterally determining rates of pay for titles
included in collective negotiations unit (page 2). PERC orders admission
of certain hearsay statements into evidence at unfair practice hearing and
remands case to hearing examiner (page 3). Grievance contending that the
board’s assignment of teachers to “atrium duty” violated the parties’
agreement, may proceed to arbitration (page 4.) PERC determines that
prescription-premium sharing clause is not preempted by regulations
governing the state health benefits program (page 5). PERC restrains
arbitration of grievance contesting withholding of special education
teacher’s salary increment (page 6). Association’s challenge to the
nonrenewal of three security guards can proceed to arbitration (page 7).
Board ordered to deduct representation fees in lieu of dues from the
salaries of non-member employees (page 8).
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INTERIM RELIEF DECISION

Board Restrained from Unilaterally
Determining Rates of Pay for Titles
Included in Collective Negotiations Unit

Roxbury Township Board of Education,
Respondent, and Roxbury Township Education
Association, Charging Party, IR No.2008-6, 34
NJPER 19 (97 2008).

The association represents paraprofessional
employees including shadow aides. The
parties’ collective negotiations agreement
(CNA) expired on December 31,2007, and they
are in negotiations for a successor agreement.
The top rate for shadow aides under the CNA is
$19.39 per hour.

On June 18,2007, the board hired a shadow
aide for a particular disabled student at a rate of
$35.00 per hour for the 2007-08 school year.
This shadow aide had been with the disabled
student while the student was at an out-of-
district placement during the 2006-07 school
year, and the aide was paid more than $19.39
per hour in that other school. The disabled
student’s parents agreed to enroll the student in
the district if he could keep the same shadow
aide, and in order to do so, the board had to pay
the aide at a higher rate.

On July 16, 2007, the board created a
position entitled “Service Learning Assistant-
Special Services,” which was also referred to as
a “job coach.” At that time, the board uni-
laterally set the job coach’s salary as $20.80 per
hour.

On December 7, 2007, the association filed
an unfair practice charge with the Public
Employment Relations Commission (PERC)
alleging, among other things, that the board
violated the New Jersey Employer-Employee
Relations Act (Act) by: (1) unilaterally setting
the hourly salary of the shadow aide above the

contractual rate; and (2) unilaterally setting the
rate of the job coach which it contended was a
paraprofessional position. The association
sought to restrain the board from unilaterally
determining the salaries in violation of the
CNA, and to require the board to pay all
shadow aides at the higher rate.

The charge included an application for
interim relief. On December 18, 2007, PERC
issued an order to show cause. At the con-
ference call, the parties attorneys’ presented
their arguments. The board did not dispute that
it violated the CNA by paying rates above the
contracted rates without first negotiating with
the association. The board agreed that it would
not pay the shadow aide or any aide in excess of
the CNA’s schedules effective June 30, 2008.
However, it maintained that it should not be
required to lower the new shadow aide’s salary
because the aide will likely leave, and it would
impact the needs of the disabled student. The
association then withdrew its claim regarding
the shadow aide.

With respect to the job coach, the board
argued that it is a new position that has defined
duties which are different from those of existing
paraprofessionals. Moreover, the association
never requested the inclusion of the job coach
in the unit.

PERC’s designee explained that, in order
for a party to obtain interim relief, it must
demonstrate that it has a substantial likelihood
of prevailing on the merits before PERC, and
that irreparable harm will occur if the requested
relief is not granted. Consideration must also
be given to avoiding harm to the public interest
and to the relative hardship to the parties.

PERC’s designee found that the association
established that the board violated the Act
based on the fact that the board admitted that it
unilaterally set the salary for the shadow aide




above the contractual maximum. PERC’s
designee found that the association’s request to
have all aides paid at $35.00 per hour is beyond
the scope of the appropriate relief, and that this
result can only be achieved through negoti-
ations. However, the association was entitled to
an order restraining the board from unilaterally
setting salaries for unit positions. Nevertheless,
in balancing the relative harms to the parties,
PERC’s designee declined to require the board
reduce the new shadow aide’s salary for the
balance of the school year; the harm to the
board/student in having to replace the aide was
greater than the harm to the association in
negotiating over a new agreement.

Based on the foregoing, PERC’s designee
denied the association’s application for interim
relief with respect to the job coach position.
However, he ordered the board to cease paying
the shadow aide above the contractual rate by
June 30, 2008. The designee also ordered the
board to notify the association in writing that it
had violated the Act and that it will negotiate
with the association regarding the salary of the
shadow aide.

UNFAIR PRACTICE DECISION

PERC Orders Admission of Certain
Hearsay Statements into Evidence at
Unfair Practice Hearing and Remands
Case to Hearing Examiner

Kearny Board of Education, Respondent, and
Ann Taylor, et al., Charging Parties, PERC No.
2008-44, 34 NJPER 40 (410 2008).

On January 4, 2006, Ann Taylor and seven
other aides employed by the board filed an
unfair practice charge with the Public Em-
ployment Relations Commission (PERC). The
charge alleged that the board violated the New
Jersey Employer-Employee Relations Act when
it changed their status from full-time to part-

time, thereby eliminating their eligibility for
medical benefits. Taylor and the other charging
parties contended that the board reduced their
hours in retaliation for them filing a
representation petition and seeking to organize
a unit of full-time aides.

Following a hearing, the hearing examiner
recommended dismissing the complaint; the
charging parties then filed exceptions. Included
in the exceptions was an objection to the
hearing examiner’s rejection of certain testi-
mony as hearsay. The association members
argued that a statement by the board president
should have been admissible; after being
questioned by Taylor about a pay scale for full-
time aides, the board president reportedly said
that “she felt like she had been stabbed in the
back.” They also argued that a statement made
by the business administrator (BA) should be
admissible. In that instance, another aide
testified that the BA said that “certain board
members were irate, that [the aides] were
pursuing a bid to become a union and take our
medical benefits and they would prefer not to
have to deal with this at all if that was
possible.”

PERC determined that the statements, if
they were made, constitute party admissions
because the board president and BA were
agents and representatives of the board; it was
not relevant that the statements were not
actually authorized by the board since the
statements concerned matters within the scope
of the agency or employment of the president
and BA. Therefore, the statements were
admissible under N.J.R.E. 803(b). PERC
explained that the admissibility of the state-
ments was not conditioned upon having the
board’s agents or representatives testify in
rebuttal; the hearing examiner can make
credibility determinations about the witnesses
who testify about the statements. Based on the
foregoing, PERC remanded the case to the
hearing examiner to make additional factual
findings and issue a supplemental report.




SCOPE OF NEGOTIATIONS
DECISIONS

Grievance Contending That the Board’s
Assignment of Teachers to “Atrium
Duty” Violated the Parties’ Agreement,
May Proceed to Arbitration

Greater Egg Harbor Regional High School
District Board of Education, Petitioner, and
Oakcrest-Absegami Teachers Association,
Respondent, PERC No. 2008-29 (4106 2007).

The board employs security guards and two
full-time police officers, who are assigned to
the high school. Security guards are stationed
at the main atrium of the high school, and
teachers have been assigned to this area for
“atrium duty” when guards are not available.

On November 3, 2006, the vice-principal
issued the following guidelines to teachers who
are assigned atrium duty: (a) check student hall
passes; (b) verify visitor badges; and (c) provide
substitute coverage for the sign-in desk. On
December 21, 2006, the association filed a
grievance alleging:

(1) teachers are being assigned to act as
substitute security guards, which requires them
to engage in police-like duties;

(2) atrium duty does not qualify as a
“student supervision duty assignment” under
the staff manual;

(3) assigning teachers to security check
points violates past practice; and

(4) assigning teachers to the security desk is
a change in working conditions.

The grievance requested the board to end the
practice of using teachers as security guards.

The board denied the grievance, and the
association demanded arbitration. On August
21,2007, the board filed a scope of negotiations
petition with the Public Employment Relations

Commission (PERC) to restrain binding
arbitration of the grievance.

Citing Local 195, IFPTE v. State, 88 N.J.
393 (1982), PERC explained that a subject is
mandatorily negotiable when:

(1) the item intimately and directly affects
the work and welfare of public employees;
(2) the subject has not been fully or
partially preempted by statute or regula-
tion; and (3) a negotiated agreement would
not significantly interfere with the deter-
mination of governmental policy.

PERC found no statute or regulation that
preempted negotiation over the assignment of
teachers to atrium duty. It rejected the notion
that N.J.4A.C. 6A:16-5.1, which governs the
development and implementation of school
safety and security plans, expressly or com-
prehensively requires teachers to perform the
duties being challenged by the association.
Furthermore, while assignments relating to
student safety and security are not mandatorily
negotiable, teachers can negotiate over
assignments of non-teaching duties and can
negotiate over employee safety so long as the
proposals do not significantly interfere with any
managerial prerogatives.

In this case, atrium duty does not directly
involve students, but involves providing
substitute coverage for the visitors sign-in desk
when security guards are not available. PERC
found that these tasks “are not incidental to a
teacher’s normal duties and do not involve
student safety or security.” PERC commented
that it was not concluding that the parties did
not agree to the assignment of atrium duty or
that they did not perform them in the past. It
was simply holding that the board does not have
a managerial prerogative to regularly and
unilaterally assign security duties to teachers.
Based on the foregoing, PERC denied the
board’s petition and permitted the grievance to
proceed to arbitration.




PERC Determines that Prescription-
Premium Sharing Clause is not
Preempted by Regulations Governing
the State Health Benefits Program

Bergenfield Board of Education, Respondent,
and Bergenfield Education Association,
Petitioner, PERC No. 2008-47, 34 NJPER 44
(4113 2008).

The board and association are parties to a
collective negotiations agreement (CNA)
covering the period July 1, 2006 through June
30, 2009. The CNA contained the following
provision capping the board’s annual con-
tribution towards prescription coverage at
$1,000 per employee:

The Association shall eliminate the current
prescription plan and shall cap the Board’s
payment of additional premiums . . . [and
the Board will enter the State Health
Benefits Program (SHBP)]. The Board’s
payment of additional premium for each
employee shall never be more than it was
required to pay for prescription coverage
onJuly 1, 1992. Any increase in premium
greater than the Board’s July 1, 1992 cost
shall be paid by the employees. The amount
as of July 1, 1992 was $783.24 per annum
per employee. Effective July 1, 2001, the
cap will be $900. Effective July 1, 2002,
the amount will increase to $1,000 . . . .

In January 2007, SHBP rate increases took
effect that exceeded the $1,000 annual cap per
employee. Therefore, certain employees were
required to contribute a portion of the premium
cost depending on the type of coverage they
had.

On January 2, 2007, the parties met to
discuss the rate increases. The board agreed to
defer the employees’ contributions until July 1%
and to retain an insurance consultant to seek
other coverage so as to avoid employee con-
tributions. However, because of the board’s

negative experience rating , no other insurer
would provide coverage.

On September 21, 2007, the association
filed a scope of negotiations petition with the
Public Employment Relations Commission
(PERC) asserting that a SHBP regulation,
N.J.A.C. 17:9-2.1, preempted the premium-
sharing clause in the CNA. PERC rejected this
argument.

N.J.A.C. 17:9-2.1 states, in pertinent part, as
follows:

For local participating employers, each
eligible employee shall be eligible to enroll
for coverage without cost to the employee;
and each employee’s eligible dependents
shall be eligible for enrollment provided
that the charges for such coverage shall be
paid by the employee as required by the
employer.

PERC explained that, on April 3, 2007, P.L.
2007, ch. 62 (Assembly bill 1) was signed into
law and superceded this regulation. On June
25,2007, SHBP’s deputy director for benefit
operations (deputy director) issued a letter to
local employers explaining that the new law
superceded existing regulations. The letter
further stated that local employers were per-
mitted to negotiate over sharing the cost of
coverage with negotiations units, and could
negotiate limits on payments by the employer.

The association also argued that P.L. 2007,
ch. 62 only applied prospectively, and that P.L.
2007, ch. 103, which was approved on June 28,
2007, supported this contention. P.L. 2007, ch.
103, provides that an employer’s obligations to
pay premiums under the School Employees’
Health Benefits Program Act (Act) may be
determined by a CNA, and since the program
under the Act will not be effective until July 1,
2008, any CNA containing a premium-sharing
clause cannot take effect until that date.




PERC rejected this argument. It explained
that the letter from the deputy director
addressed the issue of previously negotiated
premium sharing for public employers. The
letter explained that currently existing CNA’s
which contain cost-sharing arrangements that
may not have been implemented because of
SHBP restrictions may now be applicable.
Therefore, PERC determined that premium
sharing was permitted under the SHBP unless
and until the board joined the program under
the Act, then its provisions would apply.

PERC Restrains Arbitration of
Grievance Contesting Withholding of
Special Education Teacher’s Salary
Increment

Freehold Regional High School District Board
of Education, Petitioner, and Freehold
Regional High School Education Association,
Respondent, PERC No. 2008-48, 34 NJPER 47
(914 2008).

Beth Malfara has been employed by the
board as a special education teacher for 21
years. During the 2006-07 school year, she
taught an in-class resource program. She was
observed on January 25, and March 29, 2007 by
Stephanie Kayafas, the special education
supervisor.

Based on her observations, Kayafas pre-
pared an annual evaluation report for Malfara.
With respect to instructional techniques and
strategies, the report commented that Malfara
created test-preparation study guides for her
students that were generic in nature, rather than
individualized as required by her professional
development plan. The study guides also failed
to take into account the affect of spatial
relations for students who had visual perception
difficulties. With respect to interaction and
motivation, the report commented that Malfara
failed to maintain confidentiality of IEPs by
announcing to her class that students requiring

extra time would be afforded that modification.
In terms of classroom management, the report
stated that Malfara was unaware that a regular
education student had assaulted a special
education student in her class and had failed to
communicate the incident to the supervisor.
The portion of the evaluation report entitled
“Recommendations for Development, Im-
provement and Consideration” offered a
number of recommendations for Malfara to
improve her classroom performance. Kayafas
concluded the report by recommending that
Malfara’s increment be withheld.

On April 23, 2007, the board voted to
withhold Malfara’s salary increment for the
2007-08 school year. On April 24", Malfara
was advised that her increment was withheld for
the following reasons:

1. Demonstrates the inability to maintain
student confidentiality.

2. Does not communicate concerns
regarding students and coworkers as they
arise.

3. Failure to create a study guide that
would effectively help students to com-
pensate for learning deficits.

On May 21, 2007, the association filed a
grievance challenging the withholding. The
grievance was denied, and the association
demanded arbitration. On October 24, 2007,
the board filed a scope of negotiations petition
with the Public Employment Relations
Commission (PERC) to restrain arbitration of
the grievance.

PERC explained that, pursuant to N.J.S.4.
34:13A-26, et seq., all increment withholdings
of teaching staff may be submitted to binding
arbitration except those based predominately on
the evaluation of teaching performance. If the
reason for the withholding relates pre-
dominately to the evaluation of teaching
performance, then any challenge must be filed
with the Commissioner.




PERC stated that, in increment withholding
cases, it focuses on the specific reasons cited in
the board’s official statement of reasons to
support the withholding. The board maintained
that the three reasons it cited involve deficien-
cies in Malfara’s teaching performance. The
association countered that the first reason
relates to a policy regarding student confi-
dentiality and does not primarily relate to the
evaluation of teaching performance. It argued
that the second reason relates to communication
concerns and does not involve teaching per-
formance, and that the third reason is an
inconsequential failure to implement an
administrative directive.

PERC concluded that the first and third
reasons were “squarely based on an evaluation
of teaching performance.” It explained that “a
special education teacher has a responsibility to
protect the confidentiality of each student’s
IEP,” and that “the adequacy of study guides
prepared to compensate for learning deficits . .
. goes to the heart of teaching special education
students.” PERC found that the second reason
regarding communications with a supervisor,
did not predominately involve evaluation of
teaching performance. Since two of the three
reasons stated by the board involved teaching
performance, PERC entered an order restraining
arbitration of the grievance.

Association’s Challenge to the Non-
renewal of Three Security Guards Can
Proceed to Arbitration

Trenton Board of Education, Petitioner, and
Trenton Business & Technical Association,
PERC No. 2008-49, 34 NJPER 49 (Y15 2008).

The association represents security officers
and other board employees. The parties’
collective negotiations agreement contains a

provision entitled “Fair Dismissal Procedure”
which requires the board to provide notice by
May 15" as to whether an employee’s contract
will be renewed; in the event of a nonrenewal,
the employee is entitled to a statement of
reasons, an informal appearance before the
board, and a written decision from the board.

In March and April 2007, the board’s
security coordinator recommended the
nonrenewal of the contracts for three security
officers—Kenneth Clark, Terrence Farrior and
Eric Trent. The nonrenewal recommendations
were based on alleged failures to adhere to the
board’s attendance policy. The association then
demanded arbitration, and the board filed a
scope of negotiations petition with the Public
Employment Relations Commission (PERC) to
restrain arbitration.

Before PERC, the board argued that the
parties did not agree to arbitrate nonrenewals.
The association contended that the board’s
failure to comply with the Fair Dismissal
Procedure provision, and the contract non-
renewals themselves, may be submitted to
binding arbitration.

Citing Holmdel Twp. Bd. of Educ. and
Holmdel Twp. Educ. Assoc., PERC No. 2005-
50, 31 NJPER 83 (439 2005) and Camden Bd.
of Educ. v. Alexander, 181 N.J. 187 (2004),
PERC explained that nonrenewals of contracts
for non-professional employees are mandatorily
negotiable, and boards may agree to arbitrate
allegedly unjust nonrenewals based on reasons
such as poor attendance. PERC stated that it
did not have jurisdiction to decide whether the
parties agreed to arbitrate a particular non-
renewal, and that such a decision is to be made
by the arbitrator or court. Thus, the board’s
contractual argument is not a basis to restrain
arbitration. PERC, therefore, denied the
board’s request to restrain arbitration.




PAYROLL DEDUCTION
DECISION

Board Ordered to Deduct
Representation Fees in Lieu of Dues
from the Salaries of Non-Member
Employees

Milford Board of Education, Public Employer,
and Milford Education Association, Petitioner,
PDD No. 2008-1, 33 NJPER 290 ({111 2007).

The association is the majority repre-
sentative of a collective negotiations unit of
thirteen board employees who include home-
room teachers of grades K-8, special area
teachers, and the school nurse. The board and
association have negotiated over the issue of
representation fees in lieu of dues from the
salaries of employees who are not members of
the association; however, the board and
association did not reach an agreement.

On July 23, 2007, the association filed a
petition for payroll deduction determination
with the Public Employment Relations Com-

mission (PERC). The board and association
stipulated to a list of dues paying members, and
stipulated that 11 of the 13 board employees are
currently voluntary dues paying members of the
association. PERC’s investigation also revealed
that the association maintains the required
demand and return system required by N.J.S.4.
34:13A-5.5(c) and -5.6.

PERC’s designee explained that PERC must
order a board to institute a payroll deduction of
a representation fee in lieu of dues from the
salaries of employees in a negotiations unit who
are not members of the association, ifa majority
of the unit employees are voluntary dues paying
members of the association, and the association
maintains the required demand and return
system. In this case, the association satisfied
the conditions entitling it to an order in its
favor. Therefore, the board was ordered to in-
stitute a payroll deduction of the representation
fee in lieu of dues from the salaries of the two
unit employees who were not dues-paying
members of the association.
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