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summary

Board’s decision to terminate nontenured custodian on 14-days notice

as per his individual employment contract not subject to grievance

procedure (page 2). Board’s decision to immediately terminate

nontenured custodian and provide severance payment equivalent to

14-days notice was not subject to grievance procedure (page 3).

Grievance challenging board’s decision to convert math and science

faculty room to a classroom may proceed to arbitration (page 4).

Board has the prerogative to abolish 212-day secretarial positions

without negotiation (page 5).  Association certified as exclusive

representative of certificated staff based upon card check, over

employer’s objections (page 6).
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APPELLATE DIVISION

DECISIONS

Board’s Decision to Terminate Non-

tenured Custodian on 14-days Notice

as per His Individual Employment

Contract Not Subject to Grievance

Procedure

Mount Holly Township Board of Education,

Plaint i ff -Respondent ,  v.  Mount Holly

Township Education Association and Juan

Gonzalez, Defendants-Appellants, Dkt. No. A-

5579-05T3 (April 21, 2008) (unpublished

opinion).

Juan Gonzalez was employed by the board

as a nontenured custodian.  His employment

contract with the board contained the

following provision which permitted either

party to terminate the contract by giving

fourteen days written notice:

It is hereby agreed by the parties hereto

that th is  con trac t  m ay a t any time be

terminated by either party giving to the

other fourteen day’s notice in writing of

intention to terminate the same . . . .

On January 20, 2006, the board terminated

Gonzalez’s employment effective February 3,

2006 by giving him fourteen days written

notice in accordance with the employment

contract.  The association filed a grievance

contesting Gonzalez’s termination as a

violation of the just cause provision of the

parties’ collective negotiations agreement

(CNA).  The CNA stated that 

N o em p loyee  sha ll  be  d isch arged ,

disciplined, reprimanded, reduced in rank

or compensation, or deprived of any pro-

fessional advantage or given an adverse

evaluation of his/her professional services

with ou t  ju s t  cause.  A ny such action

asserted  by the Board or any agent or

representative thereof, shall be subject to

the grievance procedure herein set forth.

The board then filed an action in Superior

Cour t ,  Chancery Division to  res t rain

arbitration of the grievance. The board con-

tended that the grievance was not arbitrable

because  Gonzalez was terminated in

accordance with the notice provision of his

contract. The trial court agreed with the

board, and concluded that Gonzalez had been

properly terminated.  The association then

appealed to the Appellate Division.

The Appellate Division affirmed the lower

court ruling. In affirming the ruling, the

appellate court distinguished the Supreme

Court’s decision in Pascack Valley Regional

High School Board of Education v. Pascack

Valley Regional Support Staff Association,

192 N.J. 489 (2007) which affirmed an

a rb i t r a to r ’ s  award  se t t i ng  a s ide  the

nonrenewal of a custodian.

The appellate court explained that

Pascack Valley involved a similar set of

circumstances in which a custodian was

terminated in accordance with a nearly

identical notice provision in his employment

contract.  The applicable CNA also prohibited

the discharge of any employee “without just

cause.”  However, the CNA in the Pascack

Valley case provided that “[a]ny dismissal or

suspension shall be considered a disciplinary

action and shall at the option of the custodian

. . . be subject to the Grievance Procedure.”

The Supreme Court in Pascack Valley

considered this language to be “expansive in

its scope,” and thus any dismissal of a

custodian was considered to be a disciplinary

action subject to grievance arbitration.

In the present case, the parties’ CNA does

not contain language stating that “any dis-

missal” is considered a disciplinary action and

subject to the grievance procedure.  The court

stated that, “[i]n the absence of this provision
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or any comparable provision . . . we conclude

that the Board was entitled to terminate

Gonzalez on fourteen days notice without

showing just cause or having its termination

decision subject to grievance procedures . . . .”

The court also noted that the CNA permits

any employee, whose contract is not renewed

or who is otherwise terminated, the right to

receive a statement of reasons for the

particular action.  Affected employees can

also request a hearing before the board.  These

terminations and non-renewals are expressly

excluded from the definition of “grievance”

under the CNA. Therefore, an employee can

invoke these rights even if the action is not

subject to the grievance procedure.

Board’s Decision to Immediately

Terminate Nontenured Custodian and

Provide Severance Payment

Equivalent to 14-days Notice Was Not

Subject to Grievance Procedure

Medford Township Board of Education,

Plaintiff-Respondent, v. Medford Education

Association and James Baptiste, Defendants-

Appellants, Dkt. No. A-5580-05T3 (April 21,

2008) (unpublished opinion).

James Baptiste was employed by the

board as a nontenured custodian.  On

February 6, 2006, the board terminated

Baptiste effective immediately.  The board’s

termination letter enclosed a paycheck for

“Two Week Notice – Severance Pay.”

Baptiste’s individual employment contract

with the board contained the following term-

ination clause:

It is hereby agreed by the parties hereto

that th is  con trac t may at any time be

terminated by either party giving to the

o th er ,  in  writing,  fourteen  (1 4 )  days

notice of intent to terminate this contract.

Baptiste’s employment was also governed by

a collective negotiations agreement (CNA)

which contained a “just cause” clause stating,

in pertinent part, as follows:

No employee recognized by this agree-

ment shall be reprimanded, disciplined,

redu ced  in  rank  o r com pensation ,  o r

deprived of any professional advantage

without just cause. * * * Any such action

asserted by the Board, or any agency or

representative thereof, shall be subject to

the grievance procedure . . . .

Following Baptiste’s termination, the

association filed a grievance on his behalf

which the board rejected. The association

then filed a request for arbitration with the

Public Employment Relations Commission.

The board, in turn, filed an action in Superior

Court, Chancery Division to restrain arbi-

tration.  The trial court granted the board’s

request to restrain arbitration by concluding

that Baptiste had been properly terminated in

accordance with the notice provision of his

individual employment contract.  The

association then appealed.

The Appellate Division affirmed the trial

court’s ruling. In affirming the ruling, the

appellate court distinguished the Supreme

Court’s decision in Pascack Valley Regional

High School Board of Education v. Pascack

Valley Regional Support Staff Association,

192 N.J. 489 (2007), which affirmed an

arbitrator’s award setting aside the non-

renewal of a custodian.
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The appellate court explained that

Pascack Valley involved a similar set of

circumstances in which a custodian was

terminated in accordance with a nearly

identical notice provision in his employment

contract.  The applicable CNA also prohibited

the discharge of any employee “without just

cause.”  However, the CNA in the Pascack

Valley case provided that, “[a]ny dismissal or

suspension shall be considered a disciplinary

action and shall at the option of the custodian

. . . be subject to the Grievance Procedure.”

The Supreme Court in Pascack Valley

considered this language to be “expansive in

its scope,” and thus any dismissal of a

custodian was considered to be a disciplinary

action subject to grievance arbitration.

In the present case, the parties’ CNA does

not contain language stating that “any

dismissal” is considered disciplinary action

subject to the grievance procedure.  The court

stated that, “[i]n the absence of this provision

or any comparable provision . . . we conclude

that the Board was entitled to terminate

Baptiste on fourteen days notice without

showing just cause or having its termination

decision subject to grievance procedures . . . .”

The Appellate Division commented that,

although Baptiste was terminated immediately

rather than on fourteen days notice, and

therefore his termination did not conform to

the literal terms of the contract, he was still

given two weeks severance pay.  Since

Baptiste received two weeks compensation

without being required to perform any work,

the court was satisfied that he was terminated

in substantial conformity with the terms of the

contract.

SCOPE OF NEGOTIATIONS

DECISIONS

Grievance Challenging Board’s

Decision to Convert Math and Science

Faculty Room to a Classroom May

Proceed to Arbitration

Matawan-Aberdeen Regional Board of

Education, Peti t ioner,  and Matawan-

Aberdeen Teachers’ Association, Respondent,

PERC No. 2008-55, 34 NJPER 75 (¶31 2008).

At the end of the 2006-07 school year, the

board decided to convert its high school math

and science faculty room into a math

classroom.  As a result, the math and science,

and the language and business faculty rooms

were combined.

On June 21, 2007, the association filed a

grievance contesting the conversion of the

math and science faculty room.  The board

denied the grievance; it maintained that it had

no obligation to provide a set number of

faculty rooms. On June 29, 2007, the

association advised that it was proceeding to

arbitration. On November 20, 2007, the board

filed a scope of negotiations petition with the

Public Employment Relations Commission

(PERC) seeking to restrain arbitration of the

grievance.

Before PERC, the board, through a

certification from the school superintendent,

maintained that no other space was available

and no funds were available to renovate other

space due to a defeated budget.  Citing Byram

Township Board of Education v. Byram

Township Education Association, 152 N.J.

Super.  12 (App. Div. 1977), the board

contended that the grievance was not legally

arbitrable since it would involve a major

capital expense or reallocation of space.
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Moreover, it argued that there was no contract

provision requiring it to provide a separate

faculty room for each department.  On the

other hand, the association argued that there

were alternatives, and it offered examples,

that could have maintained the faculty room

without any capital expense.

PERC rejected the board’s argument.  It

explained that the Byram case held that

teacher facilities are mandatorily negotiable

so long as the parties’ agreement does not

“constitute a capital improvement involving a

major budgetary expense,” or “significantly

interfere with management’s educational

responsibilities.” PERC further explained

that, in this case, the issue is whether there is

a contractual requirement for a separate math

and science faculty room and the viability of

proposed alternatives.  PERC concluded that

these issues must be decided by the arbitrator

since they go to the merits of the grievance.

Therefore, PERC denied the board’s request

to restrain arbitration of the grievance, but

permitted the board to re-file its petition if it

believes the arbitrator’s remedy would require

a major capital expense or would significantly

interfere with its educational objectives.

Board Has the Prerogative to Abolish

212-day Secretarial Positions Without

Negotiation

East Ruther ford Board of Education,

Petitioner, and East Rutherford Secretaries,

Clerks and Aides Association, PERC No.

2008-59, 34 NJPER 92 (¶39 2008).

The board employs two full-time and two

212-day secretaries.  The 212-day secretarial

positions were created at a time when three of

the district’s four schools were closed during

the summer. Article VII of the parties’

collective negotiations agreement (CNA)

states that, “[a]ll 212 day secretaries will be

grand-fathered in their current position unless

they voluntarily accept a different position.”

As a result of construction projects, the

board now operates only two schools.  Both

schools are open year round, and require

secretarial service throughout the entire year.

On September 1, 2006, the board notified the

association that it intended to abolish the 212-

day secretary positions effective January 1,

2007. On September 21, 2006, the association

filed a grievance which was submitted to

advisory arbitration.  On March 30, 2007, the

arbitrator sustained the grievance and con-

cluded that the board violated the CNA by

announcing that the 212-day secretaries would

be reassigned to full-time positions at the start

of the next school year.  The board informed

the association that it would not comply with

the arbitrator’s advisory opinion because the

arbitrator erred in stating that the board was

reassigning personnel.

Separately, the association filed an unfair

practice charge with the Public Employment

Relations Commission (PERC) alleging that

the board unilaterally abolished the positions

without the association’s agreement, and that

the action was taken because the 212-day

secretaries were union officers.  The board

maintained that  i t  had the managerial

prerogative to abolish the positions.

On June 27, 2007, the association

withdrew its charge and indicated it would

pursue a remedy in court. On July 2, 2007,

the association filed a declaratory judgment

action in state court. On September 28, 2007,

the board filed a motion requesting the court

to have PERC decide the issue of its mana-

gerial prerogative.  On November 27, 2007,

the court referred to PERC the issue of
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whether the board could abolish the 212-day

secretaries without negotiations.  

Before PERC, the board argued that it has

a managerial prerogative and a statutory right

under N.J.S.A. 18A:28-9 to abolish the

positions.  Furthermore, it maintained that the

“grandfather” clause in the CNA is an illegal

restriction on its prerogative, and that

negotiating over the abolition of the positions

would significantly interfere with its ability to

determine policy.

The association countered that the length

of the work year is a mandatorily negotiable

term and condition of employment, and that

part-time summer secretaries could be hired

or overtime offered to the two 212-day

secretaries.  It argued that the board was not

abolishing positions because the two 212-day

secretaries would be assigned work as full-

year secretaries, and that N.J.S.A. 18A:28-9

did not apply to secretaries.

PERC explained that a board has a non-

negotiable prerogative to reduce the overall

number of employees through layoffs.

However, short of abolishing a position, a

board ordinarily must negotiate before

changing employees’ work schedules or work

year.  Thus, absent a significant interference

with governmental policy, a unilateral change

in work hours or work year will violate the

Employer-Employee Relations Act.

Citing In re Piscataway Township Board

of Education, 164 N.J. Super. 98 (App. Div.

1978) and related case law, PERC concluded

that the board has a managerial prerogative to

reduce the number of secretarial employees

and abolish the 212-day secretarial positions.

If the board hires new employees or reassigns

any secretaries into full-time positions, the

terms and conditions of their employment

would be mandatorily negotiable.  PERC left

the issue of whether the CNA addresses the

terms and conditions of employment for the

secretaries to be decided by an arbitrator or a

court.  PERC issued no order since the matter

was referred by the court and there was no

arbitration or negotiations pending.

REPRESENTATION

DIRECTOR’S DECISION

Association Certified as Exclusive

Representative of Certificated Staff

Based upon Card Check, over

Employer’s Objections

Morris-Union  Jo in ture Commission,

Respondent, and Morris-Union Jointure

Commission Education Association/NJEA,

Petitioner, D.R. No. 2008-9, 34 NJPER 84

(¶35 2008).

On January 30, 2008, the Morris-Union

J o i n t u r e C o m m i s s i o n  E d u c a t i o n

Association/NJEA (association) filed a

petition for card check certification with the

Public Employment Relations Commission

(PERC).  The petition requested that the

association be certified as the representative

of a unit consisting of all certificated staff

employed by the Morris-Union Jointure

Commission (MUJC).  MUJC objected to the

card check certification for the following

reasons:

(1) PERC failed to investigate and/or

solicit other potential representatives;

(2) the notice to employees provided by

PERC failed to state that there would be no

election and failed to accurately describe who

may intervene; and
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(3) PERC should have investigated the

authorizat ion cards  submit ted by the

association.

PERC then conducted an investigation

which found that the 139 certificated staff

members in the proposed unit were un-

represented.  It also found that a sufficient

number of authorization cards had been filed

to certify the association as the majority

representative. The MUJC certified that it

posted for ten days, a notice to employees

supplied by PERC.  The notice advised that

the association was requesting certification by

card check. Eleven employees contacted

PERC requesting a secret ballot election.  For

purposes of its investigation and analysis,

PERC’s representation director assumed that

each of those eleven employees signed an

authorization card, and even if those cards

were deducted from the association’s sub-

mission, there was still a sufficient number of

authorization cards.

PERC’s representation director then

explained that , on July 19,  2005,  the

Employer-Employee Relations Act (Act) was

amended to authorize PERC to certify a

majority representative, where a majority of

the employees in the proposed unit have

signed authorization cards designating that

organization as their representative, and where

no other employee representative seeks to

represent them.

With respect to the objections raised by

the MUJC, PERC’s representation director

explained that the Act does not require that

the notice posted by a public employer

regarding a card check certification state that

no election will occur.  Citing N.J.A.C. 19:11-

2.4(b)(3), the representation director indicated

that the regulation only requires that the

notice distinguish between a petition seeking

certification by election, and one seeking

certification by a check of authorization cards.

The representation director found that the

notice comported with this regulation.

As to MUJC’s objection that the notice

improperly limited potential intervenors to

“employee organizations,” and that PERC

should have solicited other representatives,

the representation director explained that only

employee organizations have the right to be a

majority representative, and individuals do

not have that right; they only have the right to

form an employee organization.  Even

assuming individual employees could be

potential intervenors, none of them inquired

about intervening.  Furthermore, the notice

was sufficient to alert potential or alternative

representatives of the opportunity to inter-

vene, but none did.

Lastly, the representation director found

that the association’s authorization cards

complied with N.J.A.C. 19:10-1.1 regarding

the “showing of interest.” The representation

director concluded that the signers of the

cards authorized the association to act as their

majority representative, and no further

investigation was required.

Based on the foregoing, and based on the

fact that a proposed negotiations unit of all

certificated staff is prima facie appropriate,

PERC’s representation director determined

that the association met the requirements of

the Act, and certified the association as the

unit’s exclusive representative.



NJASA’s New Fifth Edition

of the

LEGAL HANDBOOK FOR NEW JERSEY

SCHOOL ADMINISTRATORS

NOW AVAILABLE

Once again, your Association is on the cutting edge with a publication that will be the most
helpful on your shelf.  Need a rapid way to find out the appropriate steps to take to address
a pressing issue? Then go to the brand new, updated 5  Edition of NJASA’s LegalTH

Handbook for New Jersey School Administrators!

The Handbook has undergone substantial revision to include up-to-the-minute case law
and legislation.  This edition of the Handbook has a new format and has 300 pages of
valuable information relating to school district operations, personnel and students.  The
Handbook is highly recommended for use by all administrative staff because of its easy-to-
read format, and because of its practical use for dealing with day-to-day legal issues.

This book is written in a straightforward, understandable format which includes checklists
that will assist all district decision-makers in developing appropriate plans for action in many
pressing issues including:

Students — How to preserve the rights of, and discipline special education students,
how to maintain student records, when and how to conduct Megan’s Law notification,
how to maintain student safety. 

Employee Relations — How to discipline and discharge employees, how to prepare
tenure charges, certification requirements.

Operation of the School District — How to comply with the Public School Contracts
Law, analysis of board member qualifications, analysis of the School Ethics Act and
Open Public Meetings Act.

And, that’s only a small sample of the topics covered in this Handbook. It also sets forth
how to address issues related to board meetings, nepotism policies, continuing education,
sexual harassment and discrimination, reporting criminal activities, union activity, religious
invocations, and many, many more!

You may want to consider several copies for all administrators and decision-makers in your
district. Simply visit our website at www.njasa.net for ordering information.


