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D.O. v. Escondido Union School District,
82 IDELR 125 (9th Cir. 2023)

The 9'h Circuit held that a report from an independent evaluator that
fhe student was on the aufism spectrum tiggered a duly for the
district to evaluate for autism. However, the district's four-month
delay before proposing the evaluation was reasonable.

The district cited a couple of reasons why it did not act sooner. First,
the district wanted to see Dr. Dyson's report. The mother promised to
provide it as soon as she got if, but then she failed fo do that.
Second, the district had sound redsons to be skeptical of Dr. Dyson's
report. The district had served the student for more than four years
and had provided a myriad of mental health services. Qualified
educafors in the distiict reported that the student's aggressive
behavior was not consistent with an autism diagnosis. Then there was
the fact that the parent held off on consent for the district's
evqluclion for four months. The district proposed the evaluation in
April and gof consent in August.

D.O. v. Escondido Union School District,
82 IDELR 125 (9th Cir. 2023)

Courts often assess the comparative reasonableness of the
parties' behavior since the entire system of special education
law relies on good faith collaboration by parties who all want
the student to get a good education.

The problem with over-reliance on ‘reasonableness’ is that it's
so subjective: in this case the lower court ruled in favor of the
parent, finding the district's delay unreasonable. The Circuit
Court looks at the same facts and comes to the opposite
conclusion.
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Consent—
Anaheim Elementary Sch. Dist. v. Student,
121 LRP 334 (Cal. HO Dec. 2020)

Parents asserted student required home instruction
and provided letters from multiple physicians that
student experienced health concerns that made i
unsafe for student to aftend school. However,
parent refused fo consent to any health assessment
of student, consenting only to autism evaluation.

The District requested a due process hearing fo
override the parents’ refusal to provide consent for
evaluation in all areas of suspected disability.

Hearing Officer agrees with District and orders
parents fo consent fo evaluation if they want

special education services.

Choice of Instruments—
Heather H. v. Northwest ISD,
81 IDELR 32 (5th Cir. 2022)

Before enrolling their child in kindergarten the parents gave the
district @ psychological evaluation they had obtained that
diagnosed the student with Autism Spectrum Disorder, General
Anxiety Disorder and separation anxiely. They asked the district to
determine if the child needed special education services. The district
then conducted its own FIIE (Full Inifial Individual Evaluation). All of
this informafion was then reviewed and considered at dn AR
meeting in November. The ARD determined that the student was not
eligible for special education services.

The parents did not challenge that decision immediately. But later in
the school year, in April, the disirict determined that the student

udlified for a Section 504 plan due fo anxiety. At the 504 meeting
the parents expressed their disagreement with the FIIE the district had
completed in the fal. They asked the distict to pay for an
independent evaluation. The district said no and requested a due
process hearing to prove the appropriateness of the FIIE.

Choice of Instruments—
Heather H. v. Northwest ISD,
81 IDELR 32 (5th Cir. 2022)

The parents argued that the district focused exclusively on autism and
ignored the possibility that the sfudent could qualify as emotionally
disturbed due to the anxiefy. The court held that the FIEE had adequately
Jaken the chid's anxety inio account parficujarly since it appeared to
all short of what would be necessary féran ED label. The student did not
show anxiety in the school sefting, and teachers reported that the
student's emotional behavior was pretty typical of kindergarteners.

Choice of instruments. As the court noted, the choice of instruments is a
i ision 10 b b district lyati
rolessiondls. RE Shiclouses CRRF oty sel8. 1 HSt e eaien
DOS-Il. The ‘court noted "Plaintiffs' preference for one testing fool over
another does nof show the FIE was noncompliant.”

Proper administration of instruments. Formal testing needs to be done as
per the instructions in the testing manual. In this case the court held that

s failed t id f lems in this . B
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following the required protocols.
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The information in  this
handout was created by
Walsh, Gallegos, Trevifio, Kyle
& Robinson, P.C. It is infended
to be wused for general
information only and is not to
be considered specific legal
advice. If specific legal
advice is sought, consult an
attorney.

©Walsh Gallegos 2023

17 May 2023

16

©Walsh Gallegos 2023



