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BISD Report of Interview

Date of Interview: February 18, 2015

Interviewee: Paul G. Hawryluk

Interviewers: Don B. Southerland, Jr. and Carolyn A. Bremer

Paul Hawryluk, former Lan Walton Associate, was interviewed at the Starbucks on Rock Prairie Road in
College Station, TX. After being advised of the identity of the interviewers and the purpose of the
interview, Hawryluk voluntarily provided the following information:

Hawryluk advised that he attended both the interview and the fee negotiation with BISD for the Project
Management position for the 2007 Bond Issue. The interview was conducted on a Friday and the scope
and fee negotiation was conducted on that following Monday. He believes that the interview committee
voted 5-2 for Lan Walton and that only the Superintendent and the Assistant Superintendent voted
against them. He attended the fee negotiation with Lamar Urbanovsky and Dr. Ned Walton.

While believing that they had been selected for the job when they walked into the fee negation meeting,
he stated that the meeting became very contentious almost from the beginning as Dr. Carrol Thomas and
Willis Mackey were very antagonistic towards them. He stated that Mackey accused Lan Walton of
being non-trustworthy because they did not bring their minority-owned business contractors with them to
the meeting. As such, they knew when they left the meeting that they were not getting the job. He
advised that they were told by the District that they had failed to negotiate therefore the job went to the
next bidder.

Hawryluk recalled that they submitted a fee range to BISD depending on the scope of the project. He
stated that this fee range was between 2.9% and 3.2% of the Construction dollars or total dollars
managed as he could not remember the exact bond amount. He stated that they never provided a round
number because BISD would not give the specific scope of the project for them to make that
determination. Hawryluk advised that their fees included expenses, a set time frame of about 3 to 4 years
and a 12 month warranty after completion of the contract. He believed that their bid was in the $10 to
$12 million range and was sure it was not $14.7 million. Hawryluk also stated that their fees would not
change due to any changes in construction estimates. Hawryluk also commented that they could have
been competitive at $9 million, but the District never gave them the opportunity to meet a number.

Hawryluk did not recall being told by the District that they were to use was not aware of the names of the
“local” contractors.

Hawryluk recalled that BISD had used the same solicitation as port Neches-Groves had previously used,
a job that they were selected for.
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BEAUMONT INDEPENDENT SCHOOL DISTRICT
Beaumont, Texas

ADDENDUM
EXHIBIT “W’
Page 1 of 2
TO .  Honorable Board of Trustees
FROM . Dr. Carrol A. Thomas, Jr.

Superintendent of Schools
DATE : October 16, 2007

SUBJECT : Consider and If Appropriate, Take Action to Approve Proposal for Program
Manager Services for-the Beaumont Independent School District 2007 Bond
Program

Specifications were developed for a Request for Proposal for Program Manager Services
and were reviewed by staff and district legal representative. The request was also
submitted to the Chamber of Commerce, for any input they might have. The district has
now received proposals for Program Management Services. Proposal packets were
distributed to eighteen (18) firms in addition to the appropriate advertisements. There were
six (6) responses

Because of the complexity and technical nature of the analysis of the proposals, the district
established a committee to review the proposals. This committee included two individuals
who are highly qualified to perform this type of analysis and assist the district. The
committee consisted of Mr. Johnny Casmore, Jr., currently with Johnny Casmore Builders,
Inc. who retired from ExxonMobil as Legislative and Regulatory Advisor after 35 %% years
combined experience with the two companies; Mr. Bennie Hickman, a consulting engineer
with Leap Engineering, LLC and who is a retired Manager of Plant Support and Design
Engineering for Entergy with nearly 30 years of service; Dr. Willis Mackey, Interim Deputy
Superintendent/Secondary; Mr. Terry Ingram, Assistant Superintendent for Administration
and Operations and Ms. Jane Kingsley, Chief Financial Officer.

The initial review process was a careful review of the six (6) proposals received and a
detailed discussion among committee members regarding the qualifications of the
proposed Program Managers and their teams. A short list of three proposers was selected
for interview according to qualifications and these three teams were called to come in for an
interview. Each proposer was allowed time for a presentation followed by a question and
answer period. Dr. Carrol Thomas, Superintendent of Schools joined the committee for the



Program Manager Services - Continued

interview process. At the close of the interviews the firms were ranked by unanimous
agreement of the committee members. :

After selection of the three top ranked proposers, a negotiation for the cost of the project
was begun with the top proposer. The district and the proposer could not reach agreement
on the amount of the fee. The district then went to the second ranked proposer and began
negotiations. These negotiations resulted in an agreement of fees which will be subject to
final contract agreement. Final contractual agreement will be prepared by district legal
representative.

Parsons of Houston, Texas with both Texas and nationwide experience in managing K-12
projects is the top ranked firm with whom the district has negotiated a fee. The negotiated
fee is a flat amount of $9,000,000 which equates to approximately 2.62% of the
construction costs of the bond program.

The Building and Grounds Committee of the board has reviewed the process and
unanimously agrees with the above. Administration recommends entering into a contract
with Parsons based upon the negotiated flat amount of $9,000,000 for the services outlined
in the Request for Proposal for Program Manager Services. The final negotiated contract
will be brought back to the Board of Trustees for approval.

AGENDA:
October 15, 2007



BEAUMONT INDEPENDENT SCHOOL DISTRICT
Beaumont, Texas

EXHIBIT “W”
Page 1of 1
TO : The Honorable Board of Trustees
FROM : Carrol A. Thomas, Ed.D.
Superintendent of Schools
DATE : October 15, 2007
SUBJECT Consider and, if Appropriate, Take Action to Approve Proposal for
Program Management Services for the Beaumont 1ISD 2007 Bond
Program

Information and administration recommendations will be presented
under separated cover.

AGENDA:
October 18, 2007
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TO

FROM:

DATE :

SUBJECT:

AGENDA

BEAUMONT INDEPENDENT SCHOOL DISTRICT
Beaumont, Texas

Dr. Carrol A. Thomas, Jr. EXHIBIT “B”
Superintendent of Schools Page 1 of 3

Robert Zingelmann 2
Chief Business Officer ﬁ

October 20, 2011

Consider and, if Appropriate, Take Action to Approve Extension of
Contract with Parsons Management.

The extension term requested will expire on June 30, 2012. The total
cost of the six month time extension is $624,000.00. Parson staffing
will taper off as projects are completed within the extension period.

The cost will be charged to Management and Fees within the bond
program budget. The administration believes that this extension is
essential to a satisfactory completion of the program.

Administration recommends acceptance of the time extension of
Parsons Contract for a period of 6 months.

October 20, 2011



3395 Harrison Avenue * Beaumont, Tx 77708« Tel (408) 817-5770 « Fax (408) 617-5778+ www..parsons.com
October 17, 2011

Robert Zingelmann

Chief Business Officer

Beaumont Independent School District
3385 Harrison Avenue

Beaumont, TX 77706

Re: Time of Performance
Dear Robert:

Per our previous discussions about contract time extension, I've summarized the intent of our
Agreement and summarized our costs based on the fime projections as we currently view the
completion and close out.

As we've discussed before, some of the CM firms are encountering lengthy delays to complete their
closeout documents. A significant portion of the closeout time is associated with the ROCIP
documents. That Program has provided a very large savings for the District. The Final Closeout will
establish the total savings.

Regarding our request for time extension, Article 2 - Time of Performance, addresses this item.

“Parsons’ services are to be provided as expeditiously as is consistent with professional care, and is
dependent upon the timely performance by others and upon timely review and approval from the
District when required.

Parsons fee is contingent upon Parsons completing all of the Projects... In the event that the time for
completion of any of the Projects ... extends beyond ... our scheduled completion date of December
31, 2011 due to no fault on the part of Parsons, Parsons shall be entitled to seek additional
compensation. We are to negotiate in good faith Parsons’ entitlement to additional compensation for
such extended performance period...” (see attached summary)

From the Program completion status, the last Project to be compieted is Curtis ES. The CM
anticipates a March/April completion. However, we believe that there is a strong possibility that this
should be completed more quickly since it is one of our last prototypes. We are targeting
February/March. The CMs track record for ciosecut has been 3+ months. The attached summary
also reflects the anticipated project completion and close cut dates and the required staff to properly
execute completion.

Sincerely,

Ed Caillouette
Program Director
Beaumont ISD Bond Program

zr.cailioyelis@parsons.com
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PROFESSIONAL SERVICES SUPPLEMENTAL PROPOSAL

Date: May 10,2012

Professional Services Supplemental Proposal Number #2 — Extension of Services

Parsons Environment & Infrastructure Group Inc.
1900 West Loop South, Suite 400
Houston TX 77027

Re:  Beaumont Independent School District 2007 Bond Program

Refer to the Program Management Agreement dated November 19, 2007 between
Beaumont Independent School District (“Owner”) and the undersigned, Parsons
Environment & Infrastructure Group Inc. f/k/a Parsons Commercial Technology Group
Inc. (“Consultant”), as amended to the date hereof (such agreement as so modified and
amended being hereafter called the “Agreement”) pursuant to which Consultant is to
perform certain services. The terms which are defined in the Agreement shall have the
same meanings when used in this letter.

Owner has requested the extension of performance of project management services
described below which Consultant deems to be Additional Services.

SCOPE OF WORK

Consultant will provide supplemental staffing to extend project management and project
controls services through September 28, 2012. The staff positions and duration of the
extension for each position is shown in Exhibit A.

All work will be performed in accordance with Project Management tasks described in
the base agreement within the capabilities of the staff listed in Exhibit A.

FEE

Consultant agrees to perform the Additional Services described above subject to and in
accordance with the terms and provisions of the Agreement for the lump sum amount of
One Hundred Ninety FourThousand and Two Hundred and Forty Dollars and No
Cents ($194,240.00).

Reimbursement of expenses in accordance with the Agreement incurred solely in
connection with the performance of such Additional Services will be within the
Reimbursable Expenses of the existing Agreement.



Sincerely,

Parsons Environment & Infrastructure Group Inc.

By:

.

Name: AlvaroRizo-Patron
Title:  VicePresident, Buildings West Region Director

\
Accepted this 18TH day of _ JUNE , 2012, Consultant has been
authorized to commence performance of the Additional Services.

Beaumont Independent School District

Lt L

N&me: Dr. Carrol{(x. Thomas, Jr.
Title: Superintendent of Schools

Attachment: Exhibit A — Staffing Plan and Fee Breakdown



Exhibit A — Staffing Plan and Fee Breakdown

-Jun-2012: Jul-2012 'Aug-2012 Sep-2012
Position ~_ _Name  4wks . 4wks 5wks = 4wks Total
Sr. Project Manager Keith Schedel | 23,125, 28,906  23,125|% 75,156
Project Manager  BobMenefee * -~ 18497 23,121 18497|§ 60,115
‘Controls Manager TedSims 13,875 13,875 17,344  13,875|$ 58,969

Total 13,875 55497 69,371 55,497 |ii ik orian




Forensic Accounting Examination
Beaumont Independent School District
2007 Bond Program

Exhibit 54



Agreement
between Parsons
and Consultant

This Agreement is effective December 3, 2007 between Parsons Commercial
Technology Group Inc. (“Parsons™) and Ware & Associates, Inc.
(““Consultant™).

Parsons has entered into an agreement dated November 19, 2007 with
Beaumont Independent School District (“Client”) to provide professional
services for Program Management (‘‘Project”). That agreement (“Client
Agreement”) has been attached, made a part of this Agreement and marked
Exhibit A.

The Consultant shall be subject to the terms and conditions of the Client
Agreement which are applicable to the performance of Consuitant's services
as if “Parsons” had been replaced with “Consultant” throughout. The
applicable terms are highlighted in attached Exhibit A — Scope of Services
and Deliverables on pages 14, 15, 16 and 24. Consultant agrees to provide
all those M/WBE/HUB Plan Development services that are required in
connection with the Project and described specifically in Exhibit B also made
a part of this Agreement.

Specific Basic Services to be provided by Consultant are described in Exhibit
B of this Agreement. If Exhibit B is in the form of Consultant’s proposal, the
terms and conditions of that proposal, other than the description of services,
are not included in this Agreement and shall have no effect.

Therefore Parsons and Consultant agree as follows:

Article 1 — Compensation

The Consultant will be compensated for the services described above, in
accordance with the terms and conditions of this Agreement on the following
basis:

For satisfactory performance of the services the Consultant will be paid a
maximum not to exceed fee of $298,000.00 and subject to actual services
rendered for final adjustment if required. Upon receipt of payment from the
Client, consultant will be paid for invoices submitted and upon approval of
documents provided to the Client as required. The fee includes cost for labor
and anticipated reimbursable expenses

Compensation for additional services shall be as agreed in writing by Parsons
and Consultant.

Parsons Consultant Agreement, Page 1



Article 2 - Reimbursable Expenses

In addition to the above compensation, with prior written approval from
Parsons Consultant will be reimbursed, at cost, for certain expenses not
included in the fee noted above and to the extent allowed in the Client
Agreement. The Consultant's reimbursement for these items will be
dependent upon their payment as reimbursable items under the Client
Agreement and approved by the client in advance as additional services.

Article 3 ~ Payment

Invoices for services performed will be sent to Parsons as described above in
Article 1 in a form acceptable to the Client and will indicate the cumulative
billings under this Agreement to date for compensation and reimbursable
expenses. The Consultant will be paid in proportion to the amount received
by Parsons from the Client for Consultant's services. The receipt of payment
from the Client is a condition precedent to Parsons obligation to pay
Consultant.

Records of the Consultant's payroll and benefit costs and reimbursable
expenses pertaining to this Project will be kept on a generally recognized
accounting basis and will be available to Parsons and Client at mutually
convenient times.

Article 4 — Insurance

The Consultant will obtain and maintain insurance coverage in the following
types and amounts prior to beginning services and through two years
following substantial completion of the Project:

A. Worker's Compensation coverage at statutory limits and
Employer’s Liability coverage of not less than $1,000,000 per
occurrence.

B. Commercial Automobile Liability covering owned, non-owned
and hired autos with a combined single limit for bodily injury and
property damage of not less than $1,000,000 per occurrence.

C. Commercial General Liability coverage with a limit of not less
than $1,000,000 per occurrence, including $100,000 fire legal
liability. The policy shall include coverage for blanket contractual
liability, broad form property damage (including products and

Parsons Consultant Agreement, Page 2



completed operations) and personal and advertising injury. Coverage
will also be provided for pollution if required by the Client.

D. Professional Liability coverage with a limit of not less than
$1,000,000 and a deductible of not more than $50,000.

The Commercial General Liability and Automobile Liability policies shall be
endorsed to include Client and Parsons as additional insureds, and shall
specify that insurance provided by the Consultant is primary insurance and
that any insurance carried by the Client or Parsons is excess and not
contributory to that provided by Consultant. In addition, the Commercial
General Liability, Automobile Liability, Worker’s Compensation and
Employer”s Liability policies wili be endorsed to provide a Waiver of
Subrogation in favor of the Client and Parsons. All policies must be written
by insurance companies which have an AM Best Rating of at least A-V1.

Compliance with these insurance requirements will be evidenced by an
original certificate of insurance, which the Consultant must submit to Parsons
prior to beginning work on the project. The certificate must be endorsed to
provide that required coverages will not be cancelled, non-renewed or
materially changed without at least thirty (30) days prior written notice to
Parsons. Parsons reserves the right to request and to receive, within ten
working days, copies of any policy or endorsement required by this
Agreement. Receipt by Parsons of any policy or certificate of insurance shall
not relieve Consultant of its obligations under this Agreement. Failure to
procure or maintain the required insurance and endorsements shall constitute
a matenial breach of this Agreement.

Article 5 — Other Conditions

5.1 This Agreement may be terminated by Parsons upon seven (7) days
written notice to the Consultant, and in the event of such termination, the
Consultant will not be paid for services performed and expenses incurred
after the date of termination. This Agreement shall also be terminated upon
the termination of the agreement between Parsons and the Client, and in the
event of such, the Consultant will accept settlement of this Agreement on the
same proportionate basis as that which Parsons negotiates with the Client.

5.2 The Consultant will fully indemnify and hold harmless the Client
and Parsons from and against any and all claims, damages, losses and
expenses (including attorney's fees) to the extent caused by any negligent act,
error or omission on the part of the Consultant, anyone directly or indirectly
employed by Consultant or anyone for whose acts any of them may be liable.

Parsons Consultant Agreement, Page 3



That indemnity will include claims for infringement of any copyright or
patent right based on the use or adoption of any design or specification
provided by the Consultant.

53 It is understood and agreed that Consultant is not an agent or
employee of Parsons, but instead is an independent contractor with full
control over all details of work undertaken by the Consultant.

5.4 All drawings, tracings, reports, and specifications prepared by
Consultant for use on this Project are, and will remain, the property of the
Client as set forth in the Client Agreement. The Consultant will not be
responsible for their use by others on applications beyond this Project
without Consultant’s involvement. The Consultant may retain reproducible
copies of all documetits prepared by the Consultant.

5.5 Parsons or Consultant may assign, sublet, or transfer its interest in
this Agreement with the written consent of the other party and the Client;
however, no such assignment, subletting or transfer will relieve any party to
this Agreement from the duty and responsibility for the performance of the
covenants in this Agreement.

5.6 Nothing contained in this Agreement will create a contractual
relationship with or a cause of action in favor of a third party against either
Parsons or the Consultant. Neither this Agreement nor its conditions will be
construed to make Parsons liable to any vendors, contractors or employees of
the Consultant.

5.7 This Agreement represents the entire agreement between Parsons
and the Consultant and may be amended only by written instrument signed
by both parties. This Agreement will be governed by the laws of the State of
Texas.

Parsons Commercial Technology Group Inc. Ware &Associates, Inc.

o og i £ Hrne
Name: Gary Boyd Narffe: Wyntress B. Ware
Title: Senior Vice President Title: Principal

Parsons Consultant Agreement, Page 4



Exhibit B

Scope of Services - Ware & Associates, inc.

Develop Local/Small/MWBE Pian for Beaumont Independent School District

Attend initial “key” plan presentation meetings as directed by Parsons

Assist with initial identification of Local/Minority and Woman-owned business enterprises
Meet with key internal and external Stakeholders to review plan as directed by Parsons
Make four trips to Beaumont annually to promote outreach and public engagement in
support of the BISD Capital Improvement Program as directed by Parsons

¢« Provide project components as listed on listed on attached Operating Budget Worksheet
dated February 11, 2008 and as directed by Parsons

e & 2 & @

Terms

Contract term is for four years (January 2008 through December 2012). Total contract
dollars for four years will not exceed $298,000.00 without an amendment mutually agreed
on and executed by Parsons. Refer to attached Projects Component/Operating Budget
Worksheet dated February 11, 2008 for details.

The Consuitant shall be given fourteen (14) working days notice prior to any trip to
Beaumont or any other location out of Tarrant County, Texas.



BISD FOUR YEAR OPERATING BUDGET - February 11, 2008
PROJECT COMPONENTS Year 1 Year 2 Year3 Year 4
Develop L/M/WBE Business Plan

Interviews

Presentations to Internal Stakeholders

Edits, External Presentations to Stakeholders

Administrationflabor Costs

Conduct Public Information/Education Briefings

Conduct four (4) meetings each year

$3,000.00

$3,000.00

$20,000.00 $3,000.00

Meet with Chamber of Commerce/ each every 6 months

Meet with Rotary(each area Council every € months)

Adnﬁrﬁs&aﬁveﬂghﬂr wosts

$20,000.00

Develop L/M/WBE Database

Target cable, radio,church mtgs/ 6 per month

$15,000.00

$16,000.00

$10,000.00

Target multi ethnic groups 6 per month

Access Multi ethnic news media

Administrative/labor costs

$25,000.00

Impiement LUIM/WBE Plan

Schedule In-reach sessions with client

$15,000.00

$10,000.00

$5,000.00

Schedule In-reach sessions with Administrative Assistants

Coordinate work sessions with Construction/Purchasing

Administrative/iabor costs

Conduct Stakeholder Qutreach

Overview w/ member organizations

$$20,000.00 $4,000.00 $4,000.00 $4,000.00

Overview wiidentified stakeholders/ client request

Overview w/ Prime Contractors/Sub-contractors

Administrative/labor costs

$10,000.00

Develop Media Plan and Strategies/ implementation

Interview Client and plan per Client Directions

$10,000.00

$10,000.00

$7,000.00

Weekly schedule of public information/who/what/when/how

Monthly schedule/releases/who/what/when/where/how

Administrative/labor costs

$15,000.00

Develop Content for Newsletters " Optional”

Four cotor quarterly

$15,000.00

$15,000.00

$15,000.00

Postage not included

Printing not included

Stories & layout & Photography

Develop Process for Certification/Qualification 7?

SUBTOTA

Expenses

Airfare and Parking

$90,000.00 $62,000.00 $52,000.00 $44,000.00

Auto Rental

Hotel and Per Diem

Subtotal
PROPOSED TOTAL BUDGET

$19,000.00
$109,000.00

$14,000.00
$76,000.00

$64,000.00

$5,000.00
$49,000.00




Program
Management
Agreement

This Agreement is effective November 19, 2007 between Beaumont
Independent School District (“Client”) and Parsons Commercial Technology
Group Inc. (*Parsons”) in connection with Beaumont ISD 2007 Bond

Program (“Project™).

Parsons and the Client agree as follows:

Article | - Parsons’ Services

11 Parsons agrees to perform the services described in Exhibit A:
Scope of Services and Deliverahles, which is attached and made a part of
this Agreement. Such defined services shall be referred to as the “Services.”

1.2 Parsons shall commence performance of the Services upon execution
of this Agreement.

1.3 Services in addition to those described in Exhibit A and services
which result from a change in the scope of the Project shall be referred to as
“Additional Services™ and performed on the basis agreed to in writing
between Parsons and the Client,

Article 2 —- Time of Performance

2.1 Parsons has prepared and submitted to the Client a project schedule
for performance of the Services, which is shown in the attached Exhibit B:
Schedule for Performance of Services.

22 The Schedule in Exhibit B reflects the performance of Parsons'
Services as expeditiously as is consistent with professional care,and is
dependent upon the timely performance by others and upon timely review
and approval from the Client when required.

Article 3 — Standard of Performance

3.1 Parsons shall perform the Services in accordance with the standard
of practice generally accepted in its profession at the location of the Project.

3.2 No warranties, expressed or implied, are made by Parsons in
connection with its performance of Services on this Project.

3.3 Services performed on this Project are based on Parsons'
understanding of applicable laws and regulations as interpreted and applied
on the date of this Agreement. Services necessary to bring the project into

Program Management Agreement Page 1




compliance with subsequent regulations, or revisions in the interpretation or
application of current regulations, shall be performed as Additional Services.

3.4 The Services shall be deemed accepted by Client unless, within
fifteen (15) businessdays after receipt of Parsons ' written notification of final
completion, Client will have given Parsons written notice specifying in detail
wherein the Services are deficient, whereupon Parsons will promptly proceed
to make necessary corrections and, upon completion, the Services shall be
deemed accepted by Client.

Article 4 — Compensation

L&l Théﬂhentagfeéstﬁmmmmmmmmmmamhm Do

" "Exhibit C: Fees and Payments in return for the performance of Services
under this Agreement,

4.2 The Client agrees to reimburse Parsons for expenses incurred in
connection with the performance of Services as provided in the attached
Exhibit D: Reimbursable Expenses.

e B3 - Parsons shall be compensated for Additional Sefvicss as dpreed teid

writing between the parties. Absent such agreement in writing, Parsons shall
be compensated on the hourly basis as stated in Exhibit C: Fees and
Payments,

4.4 The total fee as stated in Exhibit C: Fees and Payments is
contingent upon Parsons completing all of the Projects listed in Exhibit E:
List of Projects. In the event that the time for completion of any or all the
Projects listed in Exhibit E extends beyond what is defined in Exhibit B:
Schedule for Performance of Services (the “Period of Performance”) due to
no fault on the part of Parsons, Parsons shall be entitled to seek additional
compensation, In the event that Parsons’ fault is a contributing cause of the
delay, the parties shall negotiate in good faith Parsons’ entitlement to
additional compensation for such extended performance period, from which
shall then be reduced an amount equal to the percentage of fault on the part
of Parsons, In the event that the Owner elects not to commence any Project
listed in Exhibit E or in the event that a Project that has been commenced is
not completed, the parties agree to negotiate in good faith to reduce the Fee
for Basic Services; such reduction may be based on a lump sum, time and
materials, hourly rates or such other basis as the parties may so mutually
agree. For purposes of this paragraph, a Project shall be commenced upon
commencement of Project specific programming or design. Nothing in this
Paragraph relieves Parsons from any obligations or duties to complete a
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Project or Projects in a timely and good faith manner or as required by the
Contract Documents or other documents relating to each of the Projects..

Article 5 — Payment

5.1 Payments for Services shall be made monthly in accordance with the
payment schedule shown in Exhibit C: Fees and Payments.

5.2 The Client agrees to pay undisputed amounts within forty-five days
of the invoice date. Amounts that are disputed by the Client will be brought
to Parsons’ attentinn in writing, along with an explanation of the rcasons for
such dispute, within fifteen days of the invoice date.

53 Amounts not reasonably disputed that remain unpaid more than
forty-five days from the invoice date shall bear interest at the rate of one
percent (1%) per month until paid.

54 If payment is not made within sixty days of the invoice date, Parsons
shall have the right to suspend the performance of Services under this
Agreement pending payment. Such suspension of Services shall not be
considered a breach of this Agresment.

5.5 No deductions shall be made from Parsons’ compensation on
account of penalty, liquidated damages or other sums withheld from
payments to other consultants, contractors or suppliers.

Article 6 — Construction Cost

6.1 Estimates of construction cost represent Parsons’ best judgment as a
professional; however, it is recognized that neither Parsons nor the Client has
control over the cost of labor or materials used in construction, nor over any
contractors’ methods of determining bids or prices. As a result, Parsons does
not warrant that bids, negotiated prices or completed construction costs will

not vary from Parsons’ estimates or the project budget, and no fixed limit of
construction cost is established as a condition of this Agreement.

Program Management Agreement Page 3




Article 7 - Client's Responsibilities

7.1 The Client shall provide Parsons any reasonably requested
information regarding the Project, including the program requirements,
available plans, specifications and other documents describing the Project,
and budget and schedule limitations.

7.2 As requested by Parsons, the Client shall fumish all testing and
inspection services.

7.3 As requested by Parsons, the Client shall fumish Parsons with
information on project standard materials and equipment to be mcorporated
in the construction documents.

74 Parsons shall be entitled to rely upon the accuracy and completeness
of any information furnished by the Client. Parsons shall have no liability for
defects in the Services attributable to Parsons ' reliance upon or use of data,
design criteria, drawings, specifications or other information furnished by
Client and Client agrees (o release Parsons from any and all claims and
judgments, and all losses, costs and expenses arising there from. Parsons shall
disclose to Client, prior to use thereof, defects or omissions in the data, design
criteria, drawings, specifications or other information furnished by Client to
Parsons that Parsons may reasonably discover in its review and inspection
thereof.

7.5 Parsons shall assist the Client in retaining qualified architectural and
engineering design firms (“A/E”) that shall be responsible for performing all
design work. With the assistance of Parsons the Client shall also contract
with a construction company (“Contractor’) that will be responsible for
performing all construction work. By performing the Services in the
Agreement, Parsons shall not assume any responsibilities of the A/E or the
Contractor, nor shall Parsons be responsible for liability and related expenses
that arise from the performance or failure to perform by such other parties.
As such, Parsons shall not be responsible for the means and methods,
techniques, sequences or procedures, or for safety precautions and programs in
connection with the work or for the acts or omissions of the A/E or Contractor.

7.6 The Client agrees to provide prompt written notice to Parsons’
Division Manager, in addition to the project manager, if the Client becomes
dissatisfied with Parsons’ performance or aware of any deficiency in
Parsons’ service.

7.7 Parsons shall have access to the Project site at all reasonable hours
and shall be permitted to photograph the Project during construction and
upon completion for its records and future use.
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7.8 The Client shall require, by appropriate provision in contracts
entered into by the Client with the Contractor(s) and A/E(s) with respect to
the Project, that the Contractor(s) and A/E(s) under such contracts must
indemnify, save and hold harmless the Client and Parsons and their
respective officers, directors, officials and employees, from all claims,
demands, suits, actions, losses, costs and the like, of every nature and
description, made or instituted by third parties, arising or alleged {o arise out
of the work under such contract, and that the Contractor(s) and A/E(s) under
such contracts will purchase and maintain during the life of such contract
such insurance as the Client may require and that in addition to the Client,
Parsons shall be named as an additional insured on such insurance.

Article 8 - Ownership of Documentation of Services

8.1 Drawings, plans, specifications, studies, reports, memoranda,
computation sheets or other documents prepared by Parsons or its consultants
in connection with Services performed under this Agreement shall become
the property of the Client upon satisfaction of its obligations 0 Patsons under
this Agreement. The Client agrees to release Parsons from any liability and
related expenses resulting from the Client’s use of Parsons’ documents.
Parsons may retain and use copies for reference, documentation of its
experience and capabilities, and other purposes not specifically related to
other projects.

Article 9 — Proprietary Information

9.1 Parsons understands and agrees that, in the performance of the work
or Services under this Agreement, Parsons may have access to private or
confidential information that may contain proprietary details, the disclosure
of which to third parties may be damaging to the Client. Parsons agrees that
all information disclosed by Client to Parsons and identified in writing by the
Client as proprietary shall be held in confidence and used only as reasonably
necessary in the performance of this Agreement. Parsons shall exercise the
sarne standard of care to protect such information as is used to protect its
own proprietary data.

Article 10 — General Provisions

10.1  This Agreement, consisting of these standard terms and conditions
together with the Exhibits attached hereto, and all documents, drawings,
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specifications and instruments specifically referred to herein and made a pan
hereof shall constitute the entire Agreement between the parties, and no other
proposals, conversations, bids, memoranda, or other matter shall vary, alter,
or interpret the terms hereof and may be amended only in writing, The
captions on this Agreement are for the convenience of the parties in
identification of the several provisions and shall not constitute a part of this
Agreement nor be considered interpretative thereof. Failure of either party to
exercise any option, right or privilege under this Agreement or to demand
compliance as to any obligation or covenant of the other party shall not
constitute a waiver of any such right, privilege or option, or of the
performance thereof, unless waiver is expressly required in such event or is
evidenced by a properly executed instrument, The Client and Parsons bind
themselves, their pariners, suecossors, assigns and legal representatives to the
other party to this Agreement and to the partners, successors, assigns and
legal representatives of such other party with respect to all covenants of this
Agreement, Neither the Client nor Parsons shall assign this Agreement
without the written consent of the other.

10.2  The Client acknowledges that the discovery, presence, handling or
removal of asbestos, asbestos products, polychlorinated biphenyl (PCB) or
other hazardous substances that may presently exist at the job site is outside
of Parsons’ expertise, and is not included in the Services Parsons is to
perform nor covered by Parsons’ insurance. The Client therefore agrees to
hire a qualified consultant in this field to deal with hazardous materials.
Parsons shall not be responsible or be involved in any way nor have any
liability for the discovery, presence, handling or removal of such materials.

10.3  All notices to be given by the parties hereto shall be in writing and
served by depositing same in the United States Post Office, postage prepaid
and registered as follows:

To Client:
ATTN: Jane Kingsley - Chief Financial Officer
BEAUMONT ISD
3395 Harrison Avenue

Beaumont, TX 77706
To Parsons:
Parsons Commercial Technology Group Inc.
1900 West Loop South Suite 400
Houston, Texas 77027
Attn: William Tumer

10.4  Nothing contained in this Agreement or its companion documents
shall create a contractual relationship with or cause of action in favor of a
third party against either Client or Parsons.
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10.5  Parsons shall have the right to include representations of the Project,
including photographs, among Parsons’ promotional and professional
materials. Parsons’ materials shall not include information that the Client
has notified Parsons is confidential or proprietary. The Client shall provide
professional credit to Parsons on the project sign and in the promotional
materials for the Project.

10.6  [If any term or provision of this Agreement shall be found to be
illegal or unenforceable, such term or provision shall be deemed stricken and
all other terms and provisions of this Agreement shall remain in full force
and effect.

10.7  This Agreement shall be made in, and shall be construed in
aceordance with the laws of, the State of Texas.

10.8  The failure by either party at any time to enforce any default or right
reserved 1o it, or to require performance of any of the terms, covenants or
provisions hereof by the other party at the time designated, shall not be a
waiver of any such default or right to which the party is entitled, nor shalt it
in any way affect the right of the party to enforce such provisions thereafter.

10.9 Parsons and the Client agree to sabmit disputes between thém fo non-
binding mediation prior to seeking relief through formal legal action. The
mediator shall be agreed to by both parties.

10.10 The Client agrees not to solicit or hire Parsons employees until one
year after completion of the Project. Should the Client hire a Parsons
employee during this period, the Client agrees to pay Parsons a sum equal to
that employee's annual salary or wages.

10.11 This Agreement may be terminated by either party with or without
cause upon thirty days’ written notice. In the event of termination, Parsons
shall receive payment for services performed and expenses incurred prior to
the effective date of termination, including all expenses directly attributable
to termination for which Parsons is not otherwise compensated.

10.12  In the performance of the services under this Agreement, Parsons
shall be an independent contractor, maintaining cornplete control of Parsons '
personnel and operations. As such, Parsons shall pay all salaries, wages,
expenses, social security taxes, federal and state unemployment taxes and
any similar taxes relating to the performance of this Agreement. Parsons, its
employees and agents shall in no way be regarded nor shall they act as agents
or employees of the Client.

10.13  Client may at any time, by written notice to Parsons, require Parsons
to stop all or any part of the work called for by this order for a period of up to
ninety (90) days after the notice is delivered to Parsons ("Stop Work
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Order"). Upon receipt of the Stop Work Order, Parsons shall forthwith
comply with its terms and take all reasonable steps to minimize the
incurrence of costs allocable to the work covered by the order during the
period of work stoppage. Within a period of ninety (90) days after a Stop
Work Order is delivered to Parsons, or within any extension of that period to
which the parties have agreed, Client shall either cancel the Stop Work
Order, or terminate the work covered by this order as provided in the
"Termination" paragraphs of this Agreement. Parsons shall resume work
upon cancellation or expiration of any Stop Work Order. An equitable
adjustment shall be made in the delivery schedule or prices hereunder, or
both, and this Agreement shall be modified in writing accordingly, if the
Stop Work Order results in an increase in the time required for the
performance of this order or in Parsons * costs properly allovable thereto,
Parsons may stop work, at its sole option if Client fails to make payment of
Parsons’ invoices within forty-five days of receipt as required by Article 5.

10.14 Parsons shall indemnify, and hold the Client harmless from and
against claims, liabilities, suits, loss, cost, expense and damages to the extent
caused by any negligent act or omission of Parsons in the performance of
Services pursuant to this Agreement.

10.15 The respective duties and obligations of the parties hereunder (except
the Client's obligation to pay Parsons such sums as may become due from
time to time for services rendered by it) shall be suspended while and so long
as performance thereto is prevented or impeded by strikes, disturbances,
riots, fire, severe weather, governmental action, war acts, acts of God, acts of
the Client, or any other cause similar or dissimilar to the foregoing which are
beyond the reasonable control of the party from whom the affected
performance was due.

10.16 Client and Parsons agree that to the fullest extent permitted by
law, neither party nor affiliated companies, nor the officers, agents,
employees or contractors of any of the foregoing, shall be liable to the
other for'any action or claim for consequential or special damages, loss
of profits, loss of opportunity, loss of product or loss of use, and any
protection against liability for losses or damages afforded by any
individual or entity by these terms shall apply whether the action in
which recovery of damages is sought is based on contract, tort (including
sole, concurrent or other negligence and strict liability of any protected
individual or entity), statute or otherwise.

10.17  Parsons shall place and maintain with responsible insurance carriers
the following insurance. Parsons shall deliver to Client certificates of
insurance, which shall provide thirty days notice to be given to Client in event
of a cancellation,
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A. Workers' Compensation and Emplover's Liability Insurance
+ Workers Compensation in compliance with the applicable slate

and federal laws.
* Employer’s Liability Limit $1,000,000

B. Commercial General Liability Insurance including Blanket
Contractual, XCU* Hazards, Broad Form Property Damage,
Completed Operations and Independent Contractor's Liability all
applicable to Personal Injury, Bodily Injury and Property Damage to a
combined single limit of $1,000,000 each occurrence subject to
£2.000,000 annual aggregate for Completed Operations and Personal
Injury other than Bodily Injury.

*Explosion, Collapse and Underground

C. Automobile Liability Insurance including owned, hired and non-
owned automobiles, Bodily Injury and Property Damage to a
combined single limit of $1,000,000 each occurrence.

D. Architects & Engineers Professional Liability Insurance affording,
professional, liability, if any, to a combined single limit of $1,000,000
sach occurrence/claim, subject o $2,000.000 annual aggregate,

Certificates shall be attached to the signed agreement when it is transmitted
to the district for execution. These certificates shall contain the statement

Coverage's afforded under these policies will not be canceled, changed,
allowed to lapse or expire until the district has received thirty (30) days
written notice addressed as follows:

ATTN: Jane Kingsley - Chief Financial Officer

BEAUMONT ISD

3395 Harrison Avenue

Beaumont, TX 77706

and be evidenced by certified mail, return receipt requested, or until such

time as other valid and effective insurance coverage meeting the

requirements herein is put in place.

The Client shall be provided a written waiver of subrogation on all required
insurance coverages, with the exception of Professional Liability. This shall
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be evidenced either by signed policy endorsement, or so indicated on the
submitted insurance certificate.

The Client shall be listed as an additional insured on Commercial General
Liability Insurance and Automobile Liability Insurance. These policies shall
be primary over any other valid and collectable coverage, which may exist,

10.18 Parsons shall maintain records and accounts on a generally
recognized accounting basis to support all charges billed to Client. Said
records shall be available for inspection by Client or his authorized
representative at mutually convenient times. However, there will be no
financial audit of any lurap sum amount, Parsons ' fixed rates or unit rates or
fixed percentages.

10.19  The Non-Discrimination ¢lause confained in Section 202, Executive
Order 11246, as amended, relating to Equal Employment Opportunity for all
persons without regard to race, color, religion, sex, or national origin and the
implementing rules and regulation prescribed by the Secretary of Labor (41
CFR, Chapter 60, 41 CFR 60-250 and 41 CFR 60-741) are incorporated
herein.

10.20 Parsons shall provide information to the Cligrit fegarding saféty
requirements. To the extent required by OSHA or any other public agency,
Parsons shall obtain the Contractor’s safety program and monitor their
implementation along with any necessary safety meetings. Parsons shall
confirm that such safety programs are submitted to the Client. However,
these actions shall in no way relieve the Contractor from properly
implementing such safety programs. By undertaking the obligations
hereunder, Parsons shall not be deemed to have assumed responsibility for
the adequacy or sufficiency of safety programs implemented by the
Contractor, Bach Contract between the Client and a Contractor shall
stipulate that the contractor is solely responsible for the viability and
implementation of its safety programs, and is solely responsible for the safety
of its employees and the effect of its actions on the safety of others. Parsons’
obligations under this Paragraph shall be incidental and supplementary to the
Contractor’s obligations under their respective Contracts and applicable law
relating to development, implementation and enforcement of safety
programs, procedures and measures.

Remainder of page left intentionally blank. Signatures to follow on next
page.
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Parsons Commercial Technology Group Inc. Beaumont Independent School District

%/%/”7/

/-
Name: @Wﬂ?jnga/C/ Name: Carrol Thomas
Title: S~ Vizer przfs nﬁg Title: Superintendent of
Schools
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Exhibit A

Scope of Services and Deliverables

Services
Parsons's Services are described below.

A Fast-Start

We understand that inflation cost factors over the course of the planned
program is a concern. We also know we can save our clients money by
reducing the duration of the program——we 've dong it tmany limes before,
Typically, our clients have chosgen to put those savings back 1nto their
program 1o add scope and provide added value to their conununities during
their current bond program.

We would like to propose a fast-start program for your consideration. This
has historically helped our clients realize savings. We propose to kick off
your program with a team of experienced professionals dedicated to getting
your projects off the ground. We think that we can assist the district in some
preparation that will enable us to start the process as soon as your first bonds
are sold in March 2008,

We will help demonstrate the equitable use of bond funds to the community.
As part of this fast-start process, we want to work with you to prioritize
projects where we can realistically show the community visible results as
quickly as possible.

A possible vehicle for providing faster results to the community is through a
modular construction concept. We will work with you to determine the
benefits to the district of using such a process and where these facilities may
be appropriate.

Another way to accelerate program implementation and save design dollars
is to use a prototype design for the nine elementary schools in your program.
We have worked with architects on design prototype projects in the past and
can help you through this process.

Scope Responsibility

We understand that clear assignment of scope responsibility is key to the
success of a program of this magnitude and complexity. The following chart
shows the division of responsibility between us (as program managers) and
BISD, the architect/engineers and the prime contractor. Following the chart
are descriptions of how we’ll perform each item of the scope. A more
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comprehensive list of services is shown in the responsibility matrix provided

in Appendix A.

Development of scopes of work and budgets ; Review/ approve " Prepare / present

Development of contracts/RFPs
Resource loaded scheduling and estimating
Bidding, evaluafions and negotiations

Managementcoordination of design leams
and design review

Cost verification/estimating
Value engineering

- Coordinateftrack agency approvals
Quality assurance/deficiency resolution

* Construction management

On site inspection/documentation
Payment approvals/all bond funds

Construction and confract close out

. Move and relocation coordination

Overall contract and document management

Post occupancy evaluationfwarranty
fracking
Community and school relations

Development of Scopes of Work and Budgets

H
fom s e+

i Review/ approve !

l

Prepare / present

E
|

: Review / approve ‘ Prepare / present

{ Parficipate ;
| iy i
| Participate ‘
i i
i’ Review / approve

Review / approve é
N/A

NIA

N/A

N/A

Review / approve

Prime

l; Review / approve

N/A

Participate

Prime !

Prime

Prime
Prime

Verify /
coordinate

Coordinate
Coordinate
Review

Review /
participate

Verify /
coordinate

Verify /
coordinate

Coordinate

Coordinate

Coordinate

Participate

?

1

i

N/A

N/A
N/A

Participate

Participate

Participate

Participate
Prime
Participate

Site visits
Site visils
Review / approve

Participate
N/a
Submit

Participate

Participate

i
!
l
:
i
H
)

'

N/A

Coordinate

Prepare / present

Participate
Prime

Prime

Prime

Prime

 Prepare / present |

Coordinate

Submit

Prime

N/a

All phases of a program are important, but you never get to start from the
beginning again. So we emphasize the program definition stage. In this stage,
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we will review the itemized scope of work as it is shown in the approved
bond document with the district staff and the project team. We will develop
an initial project budget and a schedule for the work. We will look for areas
where we might want to group projects or use a horizontal procurement
method. For example, some neighboring school districts have a purchase
agreement with an air-conditioning equipment manufacturer. By doing this,
that district was able to expedite equipment delivery, lower the initial cost
and get an extended warranty on the equipment.

We will review the district’s education specifications and double check that
they meet the state minimum requirements as well as any district educational
adequacy standards. As the design for a facility proceeds from the conceptual
stage to schematic design and design development phases, we will monitor
the budget and the estimated cost.

We will check this cost estimate during the drawing review process at 25, 50,
75 and 95 percent complete construction documents. At each phase, we will
agree on the estimate and it will be within the budget for the project. We will
also identify alternates in value of 10 percent to ensure that on bid day we are
able to meet our budget and award a contract to begin construction.

Bob, our program manager, along with our project managers will be key
parts of the design review team. We will also review the mechanical
drawings and specifications for coordination, completeness and compliance
with the commissioning plan.

The design review meetings will include all interested parties and at least the
project architect and engineer, the representative from the instructional side
of the house, maintenance and operations, transportation and food service
personnel, and athletic personnel. Our program staff will record the meeting
notes and build a list of items that need to be changed or corrected. We will
use this list to make sure the architect and engineers have completed all the
changes prior to the next review meeting. This list will be reviewed at the
following meeting. When we review the final construction documents, we
will verify that every item on the list has been addressed.

Development of Contracts / RFPs

We will evaluate the project list and recommend how the projects should be
assigned based on the best interests of BISD. Bach firm’s strengths and
resoyrces will be considered: Parsons will identify-candidates for design
teams, and contractors fo notify about up-coming projects, develop and
review of the RFPs and contracts to ensure that they address specific
functional and design experience and presentation of options for client
review, development of specific questions for interviews, and participation in
the actual interviews,
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We will work with the local community and minority firms to ensure that
they are awate of the upcoming work and that they participate in the process.
It is a standard process for us to actively seek opportunities to work with
local businesses, Small Disadvantaged, Woman-Owned Businesses,
Minority-Owned Businesses, Historically Underutilized Business, and
Minority Institutions. For many of our existing programs, we have formed
partnerships with local and minority firms with significant participation, We
also have a strong history of exceeding minority participation goals,

We believe the key to this success in obfaining local and minority
participation is in our understanding of the unique demographics of each
_iécatﬁ‘m mwhich we wmk and tathmng our iacai plans © match theFelevint.

cbmmumty involved in the program

Resource Loaded Scheduling and Estimating

Once the project is awarded, it becomes a teamn effort from the start of design
and continuing through occupancy. The schedule will be accomplished
through several scheduling sessions which we will organize and facilitate.
The first facilitated session will be to position the main project activities in a
general form so that the team understands and agrees to the time frames and
relationship of programming, design phases, iterative budgeting, owner
approvals, procurement, construction and commissioning, Usually several
preliminary schedules are produced and refined until the initial
comprehensive master schedule is approved and distributed to all concerned
parties. This schedule, while general in nature will be the primary tool to
assure that the project is on track during its initial design and budgeting
phase.

As the initial design progresses, more detail is added to the general schedule
via the second facilitated schedule session. This is when the team will meet
again and we will add more internal phasing to the schedule. This additional
definition of work activities, logic, and durations forms a more accurate basis
for measurement.

At the completion of design development, the final schedule development
session is held to identify and add the additional components and details,
modify logic and durations, and provide the information needed to form the
Comprehensive Project Schedule. Procurement and permitting activities are
identified and added as well as key submittals, shop drawings approvals, and
material delivery lead times. The schedule is sorted by phase and illustrated
in a bar chart format with the ability to produce time scaled, logic networks
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as needed. We also produce plan and elevation graphics lo illustrate the
various designated areas of the project and the phasing of the work.

This Comprehensive Project Schedule becomes the base line of measurement
for the project. It is continually updated to show actual progress against
planned progress. The frequency of these updates is ongoing. This process
continues throughout the project until the last activity has been completed at
which time an As-Built schedule is prepared for post project analysis and
inclusion with close-out documents.

We follow the philosophy that schedules should be generated and maintained
as a central communication too] in order to meet the overall goal of timely
project completion. This means project schedules should be valid in their
approach to assignment of time durations and logic relationships, therefore, 4
team approach is used to ensure that information contained within the
schedule is based on broad personal experience as well as current project
conditions.

Since the schedule is to be used as a central commmunication tool, it is our
philosophy that it should be created and presented with the right balance of
clarity and detail so that it is useful and understandable to all parties involved
within the project team.

Bidding, Evaluations and Negotiations

During the construction phase it is important to select the best qualified
contractors for the work. We will accomplish this by working with the
project architects to develop a proposal package that clearly states what
BISD is looking for in this contractor; however, there are other opportunities
to consider as well.

One strategy for raising contractor awareness is to host a luncheon meeting
to publicize the upcoming projects in BISD and to encourage contractor
participation. We will host this event on behalf of the BISD. It means a lot to
the contracting community to get to meet the Superintendent of Schools and
other managers and hear them talk about plans for BISD. The project
architects will also have the opportunity to present the plans and proposal
schedules and the contractor gets the chance to plan what they want to
pursue. We have used this approach and had great results. None of this takes
the place of advertising in accordance with the law, but it enhances the
process. Our-public engagement partner, Ware & Associates, will assist iti
this effort,

The new delivery methods allow for a BISD to use other factors besides low
price to determine the best value. Time to complete might be a priority on
one project and not so critical on another. We will keep these type of
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advertisements or if th

considerations in mind while developing and establishing criteria, the
proposal package and selecting the delivery method.

Prior to hiring the first contractors, we will work with the staff to develop a
selection process. We see our role as a facilitator, but we will also make a
recommendation for award of contract in conjunction with the project
architect. During the selection process we will review the proposals, check
references, determine the contractor’s ability to perform, and evaluate
alternates. If the BISD desires, we will prepare the action item for School
Board approval.

We will work with the BISD Purchasing Department to place the required

 also fasilitate; participate-and colla
* and negotiations of the different bond program partners

Management / Coordination of Design Teams and Design Review

In addition to design review/constructability reviews by the Program
Manager and Construction Management team, the team will also focus on
functional and operational issues in reviewing design proposals presented for

- -sach project. In-this work; clistt-agency representatives would be inchuded at -

each stage. We will begin by conducting a briefing session with each design
team to introduce them to the key design requirements, answer questions,
provide clarifications, and identify any unresolved issues for further
assessment. The team would attend several review sessions during schematic
design, with fewer during design development and contract documents
stages.

Cost Verification / Estimating
Cost estimating is both a science and an art. And it is not a one time pursuit.
It is ongoing from the pre-design phase right though the construction phase.

We have in-house estimators that will provide cost estimates at each step.
The architect will also provide a cost estimate, and if a construction manager
is involved, they will provide an estimate also. At each interval, when the
team develops an estimate, we will review each other’s numbers and come to
an agreement of what our project team believes is the estimate that best
reflects the project’s actual cost. We had great success using this strategy in
previous bond programs.

We will check this cost estimate during the drawing review process at 25, 50,
75 and 95 percent complete construction documents. At each phase, we will
agree on the estimate and it will be within the budget for the project. We will
also identify alternates in value of 10 percent to ensure that on bid day we are
able to meet our budget and award a contract to begin construction.
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At each phase, we will agree on the estimate and it will be within the project
budget. If we are not within budget, we will work with the architect to
provide options for bringing the projeci within budget.

Value Engineering as Required

As the name implies, value engineering is about getting the most value for
the least cost. Most value engineering sessions include the PM or CM, the
AE, specialty contractors and the end user. It is best when performed early in
the process - before the design. Especially in a fast-track program, these
decisions need to be made as early in the design as possible.

Coordinare / Track Agency Approvals

We will create a program-specific website for collaboration among the entire
team called IMPACTtearn. We developed IMPACT, our proprietary program
management software, to offer construction management teams a single,
central place to collect facts and make them available to the extended project
team. IMPACTzeam is the collection site for construction documents, and
integrates seamlessly with IMPACTprogram. Together they enable a
program management team to process, monitor and report the myriad details
of your design and construction program. They can facilitate and record
workflow and summarize information at any level of the program.

Our software serves as a central filing cabinet to track, document, and
facilitate construction processes. Payments, RFIs, ASIs, Change Orders, and
Submittals can all be created, monitored and processed within IMPACTream.
Team members can manage documents such as drawings, pictures and
meeting minutes. This data is stored in the IMPACTprogram database,
thereby reducing errors and time wasted reentering data. Automatic e-mail
generation and action-item lists allow the project team to quickly identify and
respond to scope issues. And it is web-based, so information will always be
accessible, timely, and correct. The result is a streamlined workflow and a
centralized source of project information.
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Quality Assurance / Deficiency Resolution

Parsons is a strong advocate of employing a project-specific quality plan. We
have an ongoing quality effort for all of our projects through a “lessons
learned’” method that captures and transfers information from project to
project. IMPACTteam includes “lessons learned” database collected from
our programs across the country. The application of these lessons helps us
improve overall quality on each successive program.

We are serious about quality and our inspectors will provide our first line of
defense for quality assurance. We will start inspections for compliance with
specifications as soon as site work starts. We will employ a materials testing
lab for steel and concrete testing, and verify that the CM is complying with
safety and environmental inspections requived under law. We will track the
progress of as-built drawings by verifying statug during the periodic pay
application process.

We will pay special attention to specific controls such as welder licensing
and certification during medical gas piping installation. Our thorough review
of submittals and shop drawings will be aimed to minimize problems in the
field by verifying materials and quantities. We will continuously ensure that
the CM’s workmanship brings the art and science of the design intent to life
during construction.

We believe project quality depends fundamentally on meeting the Owner’s
definition of quality. The collaborative process described earlier will be used
to set standards and goals. It is essential to develop project-specific quality
goals as a team rather than imposing static definitions of quality on any one
team member.

Controlling quality starts in the early phases of design. Before design starts
the team will discuss and review systems and materials to establish the
finished project standards.

We will perform several types of construction document reviews.
Constructability reviews, cost/budget reviews, value engineering, scope
reviews, dimension reviews, bid ability, and interdisciplinary coordination
reviews. A major source of design errors and omissions is the point of
interface between disciplines. The following construction document review
system is specifically designed to address points of interface, enabling our
review team to locate coordinate discrepancies between disciplines.

Quality is the measurement of conformance to requirements. It is our
responsibility to help the client define those requirements. The more clearly
the client’s requirements are defined, the more likely it is that they will be
met. The final definition of quality results from a collaborative effort among
team members, and from reconfirmation throughout the project.
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Construction Management

Once construction starts we will have a weekly construction meeting with the
CM, architect and PM present. We will see that minutes are taken and
distributed via the program website. We will establish action items and
completion dates, track issues to their resolution and preserve the minutes as
arecord of the project. At each weekly meeting we will review a look ahead
schedule to verify the contractor’s progress. If there is a delay, we will
require a recovery schedule illustrating how the CM will get back on
schedule.

During this phase, we will have a team visit the site to execute the contract
strategy that hest serves the Thstrict’s interests. The team will keep the
projects en time and within the budget by serving as the project focal point.
We will receive contractor guestions, document thers and expedite the leam’s
response to keep the project on track. For contractor proposed changes,
Parsons will analyze the cost and time impact to the project and make
recommendations to the District. We will provide all services necessary to
produce the required deliverables and manage the project.

On Site Inspection / Documentation

‘The project arctulect and engineer wiil be primarily responsible for
inspections/observations during the construction process. We will support
this effort with our QC inspectors. Qur project manager will track any issues
that come up and make sure they are resolved. During the substantial
completion inspection, our project manager will walk the facility with the
contractor, architect and the District representative to make sure all needed
corrections are listed on the final punch list.

Our project managers will visit the sites to ensure the work is proceeding
properly and work with the project team to answer questions. Our Quality
Control inspectors will also be visiting the sites on a regular basis and
especially prior to any cover up work being started. We believe that one
project manager can effectively handle more than one project at a time. So
this means they won’t be on site 100% of the time. They will always be
available to the project team. We will coordinate with the project architect
and QC inspector to ensure adequate on-site coverage.

We will utilize the IMPACTprogram software to manage documentation and
progress. By utilizing this technology, we will be able to keep all members of
the program team informed on the progress. We will also provide regular
commissioning status reports. These reports will detail the progress of the
commissioning process, major activities, and documented non-compliance
items.
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Payment Approvals / All Bond Funds

We will establish a procedure with the architect, contractor and the District
for pay application review. Usually we review a preliminary application with
the architect and contractor, make any adjustments, then the contractor
submits the application to the architect who approves it and forwards it to us
for final review and processing. Each pay application that we process will be
entered into the IMPACT system, so we can always see where we are on
payment status and percentage of completion. We will also work with the
district’s accounting department to establish an interface with the district’s
software so payment application data can be verified and transferred without
them having to re-enter it.

We will establish a procedure with the architect, contractor and BISD for the
review of apphcations for payment. Usually we review a preliminary “pencil
copy" application with the architect and contractor and make any necessary
adjustments. The contractor then submits the application to the architect who
approves it and forwards it to the PM team for final review and processing.
Each application for payment will be entered into IMPACTprogram so we
always maintain the current accounting status on the program.

Construction and Contract Close Out

Our project managers will review the punch list and track and report progress
in our weekly and monthly reports. We will schedule the user operation and
maintenance training as required in the specifications and document that it
took place, with the correct people present.

We will develop a project closeout checklist and review the close-out
document packages for completeness prior to acceptance and transmittal to
the District.

Move and Relocation Coordination

Moving the staff, furniture, equipment and materials must be properly
planned for a smooth transition. We will lead this planning and execution.
We believe your staff should ideally have at least two weeks prior to the
opening of the facility. That date is always incorporated into our master and
construction schedules. We will also be sure that all necessary close-out
documents and final reports are submitted to the district.

Our program manager will work closely with the staff to coordinate the
move-in process. The move will define the overall success of the project to
many stakeholders.

Our project managers will work closely with building principals and other
District staff to coordinate the move-in process. We will work with the
building users in the early planning stages to make sure we minimize the
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inconvenience to staff and students. We will continue this effort throughout
the final move-in process.

We will help both staff and moving professionals coordinate the relocation
through:

= Developing schedules, tasks, and responsibilities for move
components

« Creating a champion for each coordinated move

= Working with involved staff on a communication plan for staff,
physicians, and the community

< Integrating security, IT/S, administrative depariments and
vendors o support equipment relocations

Overall Contract and Document Management

Once we have the program budget and schedule approved we will have a
workshop to implement document management technology. We will work
with the BISD staff that will be using the system to determine how to best set
them up to meet their needs. We will use the format you provide for the
monthly status report and will tailor our internal tracking and reporting
screens to support vour needs. We will make IMPACTprogram available to
your staff as necessary and will provide user training. IMPACTprogram will
provide a complete accounting picture of the program, organized in one
location.

Parsons has developed project management software that is unique in the
industry. It was designed to manage and report the information that is critical
to our clients and to be easily customized to a client’s particular needs. Our
software suite provides a way to organize and manage data that would
otherwise be scattered and hard to use. Because our project team won'’t waste
time managing data, they will be able to focus their efforts on managing the
prograrm.

It’s no longer practical to manage large programs without good information
systems. Over the course of your bond program, tens of people will make
thousands of decisions. The effects of their decisions will have far-reaching
implications. With a fast moving multi-project bond program like yours, all
that information can’t be tracked in people’s heads or with a paper-based
filing cabinet approach. Instead, we manage programs using online
communication, relational databases and intuitive user interfaces.

We approach software design by first assuming that “one size does not fit
all.” We have found that some projects require custom systems, while others
can use off-the-shelf applications that are simply integrated for data sharing.
Because we own the code, we can readily modify our software to the Client’s
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specific needs. Below is an example of what the overview “dashboard view’
of IMPACT would look like for BISD.

IMPACT Software

In the past, program management tools often impeded the actual work. Too
much time was spent managing the data instead of managing the program.
With cost data being kept in accounting, schedule information controlled by
managers and the scope of work in the hands of the A/Es, it was difficult to
get everyone on the same page. IMPACT changes that. It records the
agreements and the cost, schedule and scope information necessary to deliver
a program, leaving managers fTee to concentrate on the critical issues. With
IMPATT, our construction management team will have a single, central
place fo coilect facts and make them available to the extended project team.

We believe IMPACT is unique in the industry. It’s the only software we
know of designed with a multiple-project program in mind. It is also one of
the few systems that focus on information of interest to owners.

Facusing the procesy

The concept behind IMPACT is to provide a simple way to organize the
enormous assembly of apreeraents in various forms amd in multiple tiers that
exist in a design and construction program. IMPACT allows users to
organize these contracts via the agreement tree—a logical hierarchy of
grouped contracts. In the agreement tree in the sidebar, the contracts are
organized by type into: program administration, horizontal procurement and
individual campuses.

The Best Documentation

During the course of every program issues will develop involving schedules,
cost information, scope of work or simply who did what and when. When
there is a problem, good documentation supports a speedy resolution. The
screenshot below shows the IMPACTeam site used to manage documents
like RFTs, drawings, and meeting minutes. With extensive reporting abilities
and excellent documentation and search capabilities, IMPACT provides the
solution to documentation issues.

Post Occupancy Evaluation / Warranty Tracking
We will work together with district staff to develop a warranty request
reporting process that ensures that items get corrected in a timely manner.

Our team strongly believes in the value of conducting Post-Occupancy
Evaluations (POEs) of your facilities after they are completed and occupied.
During project definition, programming and design there will be literally
thousands of decisions made that will have an impact on a building’s ability
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to fulfill the district’s educational goals. POE will allow the entire team to
learn what does and doesn’t work, make recommendations for corrections,
and, most important, incorporate these lessons learned into the decision
making process for future buildings.

Commigtity and School Relations

Keeping the community appraised of the bond program progress and status is
Key 10 the success of the program. To ¢nsure the community has aceess to
band program information, in real-tme, we will maintain a Bond Program
website,

In working with the Owner Representative, Parsons will establish an.
electronic format for weekly updates on the projects. Issues requiring

W b Lorar LR MR ei e
physical/technical/actual or political in nature, will be communicated by

phone call or face-to-face.

We will keep the community advised of the progress of the work by holding
meetings at open houses at the schools or another district facility regularly.
We also anticipate working with a design committee during the design of all
faeitities. The design cointnitiee may mclude the building piincipal or their
designee, representatives from the Curriculum and Instruction department
and any other person appointed by the district.

Additional Scope [tems

FEMA Negotiations

In addition to the bond funded projects, we are equipped to help BISD with
any outstanding recovery projects or pending FEMA reimbursement
negotiation issues from Hurricane Rita. Members of our support staff have
extensive experience in recent disaster events in the region, including
Tropical Storm Allison in Houston, Hurricane Katrina in New Orleans, and
Hurricane Rita in Beaumont.
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Schqdule for Performance of Services

. Per the attached “Schedule of Performance of Services”

Exhibit B
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Forensic Accounting Examination
Beaumont Independent School District
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CAUSE NO. D[ k2 'q5 3

A.B. BERNARD and § IN THE DISTRICT COURT
BGI CONTRACTORS, LLC. g
§
A § OF
§
;
BEAUMONT INDEPENDENT SCHOOL § JEFFERSON COUNTY,
DISTRICT, PARSONS COMMERCIAL § TEXAS
TECHNOLOGY GROUP, INC,, DR. §
CARROL A. THOMAS §

PLAINTIFFS’ ORIGINAL PETITION
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, A. B. BERNARD and BGI CONTRACTORS, LLC., hereinafter
referred to as Plaintiffs, complaining of the BEAUMONT INDEPENDENT SCHOOL
DISTRICT, DR. CARROL A. THOMAS, and PARSONS COMMERICAL
TECHNOLOGY GROUP, INC., and other, as yet, unnamed employecs and officers of

the Beaumont Independent School District and Parsons CommerciaL.Igchnold% Grd@p,

Inc., and in support thereof would show the Court as follows: :. =
| R :' B -5

- :‘

Discovery Plan =

1. Pursuant to Rule 190 of the Texas Rules of Civil Procedure, Plaintiffs
advise the Court that this case requests monetary relief in excess of the court’s minimum
jurisdictional limit. Plaintiffs request that discovery be conducted in accordance with a

Level 3 Discovery Control Plan tailored to the circumstances of the suit, pursuant to Rule

190.4 of the Texas Rules of Civil Procedure.
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I1.
Parties

2 Plaintiff, A.B. Bernard, is a citizen of Jefferson County, Texas. He is also
President of BGI Contractors, LLC, an interested party in the bidding process for certain
construction projects for the Beaumont Independent School District.

3. Plaintiff, BGI Contractors, LLC, is a Texas Limited Liability Company
with its principal office located at 1325 Spindletop Road, Beaumont, Texas 77705.

4, Defendant, Beaumont Independent School District, is a political
subdivision of the State of Texas, which may be served by serving its Superintendent, Dr.
Carrol A. Thomas, at 3395 Harrison Avenue, Beaumont, Texas 77706.

3 Defendant, Dr. Carrol A. Thomas, is an individual who may be scrved at
his place of employment, Beaumont Independent School District, 3395 Harrison Avenue,
Beaumont, Texas 77706.

6. Defendant, Parsons Commercial Technology Group, Inc., is Delaware
Corporation, that may be scrved by serving its registered agent, CT Corporation System,

350 North St. Paul Street, Dallas, Texas, 75201.
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I1L.
Jurisdiction and Venue

7. This Court has jurisdiction over this controversy because Plaintiff’s claims
exceed the minimum jurisdictional requirements of this Court and becausc Plaintiff is
seeking injunctive relief. TEX. Gov. CODE §§ 24.007-.008. The Court has jurisdiction
over this controversy under the common law, as well as under the terms of Chapter 44
Subchapter B, Texas Education Code.

8. Venue is set in Jefferson County because it is the county in which one or
more of the defendants is domiciled. TEX. R. CIv. PRAC. & REM. CODE 15.002. It is also
the county in which one or more defendants reside and is a suit for injunctive relicf,.
TEX. R. CIV. PRAC. & REM. CODE, 65.023. Moreover, Jefferson County, Texas is the
county where a substantial part of the conduct, events, acts and/or omissions giving rise

to the claim occurred. TEX. R. Civ. PRAC. & REM. CODE § 15.002.

IV,
Factual Background
9. In March of 2008, Defendants issued Request for Proposals (RFP) No. 08-
004B for Construction Manager Risk Services for New Elementary School Prototypes -
Beaumont Independent School District. The proposals were solicited by the District
under the supervision and control and advice of Thomas and Parsons. It was represented
by Defendants that the process by which selection would take place of the contractor to
perform the services, would be under the terms and procedures allowed by Texas statute
and described by the Defendants to the contractors. In reliance on these representations

Proposals were provided by contractors and interviews were conducted. It was further
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represented that the process was aimed at maximizing or achieving the best value for
BISD and the citizens and taxpayers in the District. Daniels Building & Construction,
Inc., along with its partner, BGI Contractors, LLC., submitted its proposal which proved
to be the lowest bid for services. Daniels Building & Construction, Inc., along with three
other companics, was sclected to interview, and Danicls was rated highest. In other
evaluation variables which were applied, Daniels ended up either in a statistical tie with
its nearest competitor; or, if correct numbers had been properly applied, the totals would
have ranked Daniels higher than its nearest competitor. Despite this, at the conclusion of
the process, a lower ranked and more costly contractor, was selected.

10.  The Texas Education Code sets forth the specific bidding procedures that
the officers, cmployees, and agents of Beaumont Independent School District, were
required to follow during the selection of Construction Manager Risk Services for New
Elementary School Prototypes. These procedures were enacted to protect taxpaycrs
from fraud and favoritism in the expenditure of government funds. In choosing a lower
ranked and more costly contractor, over Daniels Building & Construction., Inc,
Defendants violated the procedures which they represented they would follow, on which
the contractors relied, amounting to a choice of fraud and/or favoritism over the
protection of the taxpayecr, and as a result, Plaintiffs have been damaged and the Contract
should be enjoined.

11.  Chapter 44 Subchapter B of The Texas Education Code requires the
Defendants to consider certain criteria in the selection of contractors and to assign
relative weights to each of the criteria. The criteria include the purchase price, the

reputation of the vendor and of the vendor's goods or services, the quality of the vendor's
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goods or services, the extent to which the goods or services meet the district’s necds, the
vendor's past relationship with the district, the impact on the ability of the district to
comply with laws and rules relating to historically underutilized businesscs, the total
long-term cost to the district to acquire the vendor's goods or services, and any other
relevant factor specifically listed in the request for bids or proposals.

12.  The criteria set forth above arc not to be given simple lip scrvice. Rather,
Defendants are required to actually base their selection on these criteria. Here,
Defendants did not. Rather, the defendant Thomas insinuated himself into the selection
peocess and abandoned and/or did not apply the proper process. Alternatively, defendant
Parsons abandoned and/or did not apply the proper process. Alternatively, both
Defendants Thomas and Parsons did so, in what appears to be a manipulated selection
process that improperly and arbitrarily led to a recommendation to the Board of the
Beaumont ISD, of a lower ranked and more expensive contractor, without Thomas and/or
Parsons ever disclosing to the Board that such was the casec. Alternatively the Board of
the BISD was aware of the foregoing and participated in the improper selection.

13.  In the absence of Defendants’ tortious conduct, the Contract clcarly would
have been awarded to Daniels Building & Construction, Inc., which was the highest rated
contractor and the lowest bidder for the subject contract, and which provided the best
value of the school district.

14.  Because the Contract was improperly awarded, it becomes necessary to

bring this suit for injunction and damages.
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V.
Fraud

15.  The Contract was awarded to a higher bidding, lower rated contractor, as a
result of fraud, intentional misconduct, and/or incompetence, on the part of Defendants in
violation of the relevant statutes noted above. Defendants’ conduct constitutes fraud and
a violation and breach of the public trust. Defendants intentionally withheld material
facts regarding the actual selection process to be used, and regarding the process which
was used, and delayed, repeatedly, disclosure of the documents and data Defendants
supposedly used in making the sclection. Plaintiffs, and other contractors relicd on
Defendants’ representations of the procedures that would be followed and the rules of
selection, (which in fact were not followed...in fraud of the rights of Plaintiffs), to
Plaintiffs’ detriment and damage, and to the detriment and damage to the taxpayers and
the BISD. Accordingly, Plaintiffs seck damages including lost time and work expended
in the bidding process, lost profits BGI would have realized if the Contract had been
awarded to it and its bidding partner, plus fees, expenses, and costs, incurred in the
investigation and presentment of this matter, as well as other damages as will be shown at
the time of trial.

VIIL.
Request for Injunctive Relief

16.  Defendants’ conduct and award of the Contract to a lower ranked and
higher bidding contractor constitutes a violation of Section 44.031 of the Texas
Education Code. In accordance with Section 44.032, Plaintiffs seck a temporary

injunction, against the Beaumont Independent School District and its agent, Parsons
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Commercial Technology Group, Inc., to halt performance under the Contract during the
pendency of this action, and a permanent injunction to cnjoin performance of the
Contract with the lower ranked and higher bidding contractor, and instead award the
Contract to Daniels Building & Construction, Inc. By statute, Plaintiffs are also entitled
to reasonable attorneys’ fees, expenses and costs.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs, A.B. BERNARD and
BGI CONTRACTORS, INC., hereby pray that Defendants be cited to appear and answer
herein, and after due consideration hearing and trial of this cause, Plaintiffs obtain the
following relief:

1. A temporary injunction to halt performance under the Contract during the

pendency of this action;
2. A permanent injunction to enjoin performance of the awarded Contract

and award the Contract instead to Daniels Building & Construction, Inc.

3. Actual and punitive damages.

4, Attorncy’s fees, expenses and costs.

5. Such other and further relief to which he may show himself justly entitled.
Respectfully submitted,
MEHAFFY & WEBER
Attorney for Plaintiffs

7 ,—4" .
%‘U\TSM SCOFIELD, JR.
State Bar No. 17884500
Post Office Box 16
Beaumont, Texas 77704
Telephone: 409/835-5011
Telecopicr: 409/835-5729
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JURY DEMAND

Plaintiff respectfully requests a trial by jury.
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CAUSE NO. D-182,953

A. B. BERNARD AND BGI § IN THE DISTRICT COURT FOR
CONTRACTORS, LLC §
;
VS. §  JEFFERSON COUNTY, TEXAS
§
;
BEAUMONT INDEPENDENT SCHOOL §
DISTRICT AND DR. CARROL A. THOMAS § 136™ JUDICIAL DISTRICT
ORDER OF DISMISSAL

BE IT REMEMBERED on the date and time of signature hereunder there came
on for consideration the above-captioned cause, and the Court, being apprised that all
matters and disputes by and between the parties have been settled and that the Plaintiffs’
claims and any counterclaims or cross-claims should be dismissed with prejudice, said
claims are hereby

DISMISSED WITH PREJUDICE.

Costs are adjudged against the parties incurring same.

Signed this 9P ey of%, 2009.
b 6. 2l
JUDGE PRESIDING ~

FILED
at 20 o'dock
JUL 092009
LOL AMOSOO..
aY 5 DEPUTY
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Case 1:11-cv- -00187-RC Document 1-2 Filed 04/20/11 Page 1 of 45 PagelD #: 6

Jefferson County District Court
* % KEFILED* * *
LexisNexis Transaction ID: 36841375
Date: Mar 31 2011 3:38PM
Lolita Ramos, Clerk

CAUSE NO. \D/chz 214 D‘S“tl{;l-f’:l

JEFTF

GADV, TNC d/b/a L&L GENERAL § IN THE DISTRICT COURT OF
CONTRACTORS, § 1 MAR 31 P3:38
§
VS. -,/,4:’ [
< (P ,’\\1&.’.4*-:.&4',
AgLOL‘] R 0 ‘“.:‘:‘,

g

§
. §
BEAUMONT INDEPENDENT §
SCHOOL DISTRICT, CARROL A. §
THOMAS; in his official and individual §
capacities, WOODROW REECE;, in his §
official and individual capacities, § JEFFERSON COUNTY, TEXAS
TERRY D. WILLAMS, in his official ~ §
and individual capacities, OLLIS E. §
WHITAKER] in his official and §
individual capacities, GWEN AMBRES, §
in her official and individual capacities, §
PARSON’S COMMERCIAL §
TECHNOLOGY GROUP, INC. and §

§

HRE, INC. /

i

/5§£ JUDICIAL DISTRICT

PLAINTIFF’S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

This is an action by Plaintiff seeking (1) injunctive and declaratory relief for
a violation of TEX. EDUC. CODE § 44.039, (2) a writ of mandamus requiring
compliance with TEX. EDUC. CODE §44.035(c), (3) declaratory and equitable relief
for violatioﬂs of Plaintiff’s equal rights guaranteed under the TEXAS
CONSTITUTION, and (4) compensatory and punitive damages, and declaratory and
equitable relief pursuant to 42 U.S.C. § 1988 due to violations of its ¢ivil rights
guaranteed by the EQUAL PROTECTION CLAUSE of the U.S. CONSTITUTION and 42
U.S.C. § 1981. Plaintiff also seeks compensatory damages against certain

defendants pursuant to 42 U.S.C. §§ 1983, 1985 and 1986.

Page - |



Case 1:11-cv-00187-RC Document 1-2 Filed 04/20/11 Page 2 of 45 PagelD #: 7

Specifically, Plaintiff GADV, INC. complains against Defendants
BEAUMONT INDEPENDENT SCHOOL DISTRICT, CARROL A, THOMAS, in
his official and individual capacities, WOODROW REECE, in his official and individual
capacities, TERRY D. WILLIAMS, in his official and individual capacities, OLLIS E.
WHITAKER, in his official and individual capacities, GWEN AMBRES, in her official
and individual capacities, PARSON’S COMMERCIAL TECHNOLOGY GROUP,
INC. and HRE, INC. as follows:

1.

DISCOVERY LEVEL

1. Plaintiff intends for discovery in this civil proceeding to be

conducted under I;evel 3.
I1.
PARTIES

2. Plaintiff GADV, INC. is a Texas corporation headquartered and
doing business in Beaumont, Texas, as L&I. General Contractors (hereinafter
sometimes called “L&L.”). Its principal place of business is 11988 FM 365 West
Road, Beaumont, Texas 77705. L&L is a general contractor specializing in’
commercial construction. It is owned and operated by persons of the white race. Its

president is Glenn McDonald, a white male.
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3. Defendant BEAUMONT INDEPENDENT SCHOOL DISTRICT
(hereinafter sometimes called “BISD™) is a Texas independent school district
located in Beaumont, Texas. BISD is sued herein for compensatory damages,
injunctive, declaratory and mandamus relief.

4. Detendant CARROL A. TIIOMAS (hereinafter somectimes called
“Thomas™) is Superintendent of BISD and occupied said office at all times
material to the claims for relief alleged herein. Thomas is a Beaumont, Texas,
resident. Thomas is sued herein in his official and individual capacities for
injunctive, declaratory and mandamus relief.

5. Defendant WOODROW REECE (hereinafter sometimes called
“Reece™) has been a member of the BISD Board of Trustees (hereinafter
sometimes called the “BISD Board” or “Board”) from 1998 through the present,
and currently serves as the Board’s president. Reece is a black male, and a
Beaumont, Texas resident. Reece is sued herein in his official and individual

. capacities for compensatory and punitive damages, injunctive and declara‘;ory
relief.

6. Defendant TERRY D. WILLIAMS (hercinafter sometimes called
“Williams™) has becn a member of the BISD Board from 1994 through the present.
Williams is a black male, and a Beaumont, Texas resident. Williams is sued herein
in his official and individual capacities for compensatory and punitive damages,

injunctive and declaratory relief.
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B

7. Defendant OLLIS E. WHITAKER (hereinafter sometimes called
“Whitaker”) has been a member of the BISD Board from 1996 through the present.
Whitaker is a black male, and a Beaumont, Texas resident. Whitaker is sued herein
in his official and individual capacities for compensatory and punitive damages,
injunctive and declaratory relief.

8. Defendant GWEN AMBRES (hereinafter sometimes called
“Ambres”) has been a member of the BISD Board from about December 16, 2010,
through the present. Ambres is a black female, and a Bcaumont, Texas resident.
Ambres is sued herein in her official and individual capacities for compensatory
and punitive damages, injunctive and declaratory relief.

9. Defendant PARSON’S COMMERCIAL TECHNOLOGY GROUP,
INC. (hereinafter sométimes called “Parsons™) is a Delaware corporation, and at
all times material to the claims for relief herein, maintained officcs and routinely
conducted business in Beaumont, Texas. At all times material to the claimé for
relief alleged herein, Parsons was, by agreement with BISD, the construction
manager-at-risk for BISD’s year 2007 voter-approved bond program (Bond). BISD
delegated to Parsons the authority to, among other things, (1) oversee, manage,
coordinate, advise and report on Bond-related construction, (2) manage, oversee,
evaluate, recommend and/or rank bids received by BISD in response to Bond-
related solicitations for construction, and (3) develop, draft, implement and

monitor BISD’s “Local, Minority and Woman-Owned Business Enterprise Plan”
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(L/IMWBE). Parsons is sued herein for compensatory and punitive damages,
injunctive and declaratory relief.

10.  Defendant HRE, INC. (hereinafter sometimes called “*HRE™) is a
Texas corporation with its principal place of business in Houston, Texas. HRE was
formerly known as Healthy Resources Enterprise, Inc. HRE provides engineering,
and construction and program management services. HRE is a U.S. Small
Business Administration (SBA) certified 8(a) small disadvantaged business, 13
C.F.R. §§ 124.1-124.1014, and is certified by the State of Texas as a “Historically
Underutilized Business™ (HUB). TEX. GOV’T CODE CHAPTER 2161, BISD’s public
“vendor database™ lists HRE’s “ethnicity” as African-American. HRE is sued
herein for injunctive and declaratory relief.

1.

JURISDICTION & VENUE

11. L&L seeks temporary and permanent injunctive relief and an award
of attorneys’ fees and costs based on violations of provisions of Chapter 44,
Subchapter B, of the TEX. EDUC. CODE. The District Court of Jefferson County,
Texas has subject matter jurisdiction over the said claims, and L&L’s mandamus
request, pursuant to TEX. Gov. CODE §§ 24.007-.008 and TEX. Epuc. CODE §

44.032(5).
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L&L seeks temporary and permanent injunctive relief and a
declaratory judgment due to BISD and government-defendants’ violation of TEX.
CoONsT, art. 1, § 3. The Court has subjcct matter over L&L state constitutional
claims pursuant to TEX. Gov. CODE §§ 24.007-.008.

This Court has subject matter jurisdiction over L&L’s claims for damages
and equitable relief under U.S. CONST, amend. XIV, § 1, and 42 U.S.C. §§
1981(a), 1983, 1985, 1986 and 1988, pursuant to TEX. Gov. CODE §§ 24.007-.008.
Thomas v. Allen, 837 S.W.2d 631, 632 (Tex. 1992) (per curiam) (a state court
cannot refuse to entertain a section 1983 claim on the ground it was barred by
defense of immunity); Campos v. Nueces County, 162 S, W 3d 778 (Tex. App. —
Corpus Christic 2005, no pet.) (“Although the protections of immunity are broad,
they do not extend to liability under the civil rights act.™).

Because L&L seeks temporary and permanent injunctive relief, rgdress for
violations of its right to equal protection of the laws under U.S. CONST, amend.
X1V, § 1 and TEX. CONST, art. I, § 3, and monetary and equitable remedics for
violations of its federal rights secured by 42 U.S.C. §§ 1981(a), 1983, 1985 and
1986, L&I. has no legal duty to exhaust first any applicable administrative
remedies. Dotson v. Grand Prairie Indep. School Dist., 161 S.W.3d 289, 291-92

(Tex.App. —Dallas 20035, no pet.).
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12. Venue is proper in Jefferson County, Texas because at least one of
the Defendants resides in this county and injunctive relief is sought herein. TEX. R.
Civ. PRAC. & REM. CODE § 65.023. In addition, Jefferson County, Texas is where
a substantial part of the conduct, events, acts, omissions, and/or statutory and
constitutional violations giving rise to L&L’s claims alleged herein occurred. TEX.
R. Civ. PRAC. & REM, CODE § 15.002.
V.

FIRST CLAIM FOR RELIEF
VIOLATION OF TEX. EDUC. CODE §§ 44.039 & §44.035(C)

[Defendants BISD, Thomas, Reece, Williams, Whitaker and Ambres,
in their official and individual capacities, Parsons and HRE]

13, L&L incorporates hereunder the averments made above in
paragraphs | through 12 above.

14 On about December 7, 2010, BISD publicly noticed a Request for
Competitive Sealed Proposals for RFP 10.029B, West Brook High School Phase 5
Field House (the “Request” or “Project™). TEX. EpUC. CODE § 44.031 (a)(2). BISD
and the Request were subject to TEX. EDUC. CODE § 44.039:

(a) In selecting a contractor for construction, rehabilitation,

alteration, or repair services for a facility through competitive sealed

proposals, a school district shall follow the procedures prescribed by
this section.

(d) The district shall prepare a request for competitive sealed proposals that
includes construction documents, selection criteria, estimated budget,
project scope, schedule, and other information that contractors may require
to respond to the request. The district shall state in the request for proposals
the selection criteria that will be used in selecting the successful offeror.

Page - 7



Case 1:11-cv-00187-RC Document 1-2 Filed 04/20/11 Page 8 of 45 PagelD #: 13

£

(¢) The district shall receive, publicly open, and read aloud the
names of the offerors and, if any are required to be stated, all prices
stated in each proposal. Within 45 days after the date of opening the
proposals, the district shall evaluate and rank each proposal
submitted in relation to the published selection criteria.

() The district shall select the offeror that offers the best value for
the district based on the published selcction criteria and on its
ranking evaluation. The district shall first attempt to negotiate with
the selected offeror a contract. ... If the district is unable to negotiate
a contract with the selected offeror, the district shall, formally and in
writing, end negotiations with that offeror and proceed to the next
offeror in the order of the selection ranking until a contract is
reached or all proposals are rejected.

(g) In determining best value for the district, the district is not

restricted to considering price alone, but may consider any other

factor staled in the selection criteria.

15.  As was customary with respect to Bond-related construction, BISD
delegated the evaluation and ranking of responses to an “Evaluation Committec.”
The Request specified the Evaluation Committee “will usc the following criteria
and point valuation in determining which respondent provides the best value to the
district.”

16.  The Requést assigned 60 points to “*Qualifications,” such as
“Relevant Experience and Reputation/Past Expcrience with BISD,” Team
Organization and Staffing,” “Financial Stability and Litigation,” *“Proposed
M/WBE [Minority/Woman-Owned Business Enterprise} Participation Plan and
Expericnce with M/WBE Plans,” and “Firm Location.” The Request assigned 40

points to “Proposed Price/I.ong Term Acquisition Costs.™ A contractor’s race or

minority status was not listed as a selection criteria.
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&

17. The Request notified bidders of a mandatory, pre-bid conference to
be held December 14, 2010, and that responses were due by, and would be opened
publicly January 4, 2011, at 2:00 p.m. L&L attended the pre-bid conference, and
met all applicable deadlines. The Request stated the BISD Board would “consider
the bid for award” at its upcoming January 20, 2011, meeting.

18.  After receipt of eight (8) responses to the Request, including L&L"s
response, the Evaluation Committec evaluated the responscs, allegedly conducted
interviews and ranked the contractors, including L&L and HRE.

19.  The Evaluation Committee ranked L&L number one (1), determining
its selection represented the “best value” to BISD and its taxpayers. TEX. EDUC.
CODE § 44.039(1).

20.  The Evaluation Committee ranked HRE number four (4) of the cight
ranked contractors, noting, without limitation, serious and substantial
performance-related concerns about other BISD work HRE had performed.

21. Selection of the Project contractor was placed on the Board’s
January 20, 2011 meeting agenda along with the consideration and selection of
contractors for other Bond construction projects.

22. Atthe January 20, 2011, Board meeting, and just before reaching the
subject Request on the agenda, Reece publicly criticized Parsons concerning
contractor recommendations and/or selections, giving particular, strong emphasis

to the perceived failure to recommend enough local and/or minority conlractors,
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making reference to “black folk,” other minorities and women. He threatcned
Parsons with possible termination if matters in this regard did not change.

23.  Reece, with impatience and obvious frustration, informed, “You
have a board that feels uncomfortable with what is going on.” Upon query by
Reece, Williams agreed the perceived problem with Parsons had not changed since
the prior Board meeting. At that meeting, Williams publicly had complained that
Parsons recommended a contractor for a Bond project with no minority
subcontractors utilized. Williams made clear this was wholly unacceptable, and
that he wanted to see minorities used, even if there were just “1%.”

24.  The message to Parsons was clear: Recommend local and/or
minority contractors or the Board will reject the recommendation and/or you may |
be terminated. Reece noted at the mceting that the Board directive had been
communicated to Parsons, at its direction, vi¢ Thomas.

25.  In connection with the above, Reece further announced publicly that
all BISD construction awards should be halted (and some redone) until the Board
could obtain answers, or corrective action from Parsons.

26.  Directly after Reece’s chastisement of Parsons, the Board voted to
table selection of a Project contractor and the selection of contractors for other

BISD Bond projects.
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27. At the next regular meeting of the BISD Board of Trustees, held
February 17, 2011, and following on the heels of Reece’s and Williams’s public
criticism of Parsons, Parsons recommended HRE as Project contractor,

28.  Inresponse, BISD Trustee Neild expressed concern about whether
the Board would be violating TEX. Epuc. CODE § 44.039 by selccting a number
four (4) ranked contractor over three higher ranked contractors, including number
one (1) ranked L&L. Trustee Neild pointed out to the Board, and to Parsons, that
Parsons’ paperwork still ranked I.&L number one. He also questioned Parsons
about HRE’s noted prior performance problems with the district.

29.  Ed Caillouette, Parsons’ employee, and designated Bond Program
Director, responded, explaining HRE had failed on another Bond project to follow
a bulk purchase directive, and as a consequence, had cost BISD a significant
amount of money. He also explained HRE had walked off the BISD project,
necessitating a replacement contractor. Mr. Caillouette, however, wholly
sidestepped Trustee Neild’s concern about compliance with TEX. EDUC. CODE §
44.039(f) should the Board selected HRE.

30.  Thereafter, Reece, Ambres, Williams and Whitaker, the four black
Board members, voted to select number four (4) ranked HRE as the Project

contractor.
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31.  The remaining three Board members, Tom Neild, Janice Brassard,
and William Nantz, voted against HRE’s selcction. As a result of the vote, HRE,
and not L&L, was selected to enter into contract negotiations with BISD as Project
contractor,

32.  Section 44.039 of the TEX. Epuc. CODE sets forth specific
procedures the Board must follow concerning a TEX. EDuC. CODE § 44.031(a)(2)
competitive sealed proposal.

33.  The provisions of TEX. EDuC. CODE §§ 44.039 or 44.03 1(a)(2) arc
mandatory, and they cannot lawfully be applied by the Board or its agents to Justify
the arbitrary or capricious selection of a contractor, or in any manner othcrwise
contrary to law, such as in contravention of the rights guaranteed and sccured by
U.S. ConsT, amend. X1V, § 1,42 U.S.C. §§ 1981(a) and/or TEX. CONST.; art. I, §
3.

34.  Moreover, §§ 44.031(a)(2) and 44.039 of the TEX. EpUC. CODE were
enacted, in large measure, to protect local school district taxpayers from fraud,
favoritism and to facilitate the expenditure of public funds in 2 manner truly
representing the “best value” to the public.

35. BISD’s failure and refusal to select the Project contractor
representing “best value,” as determined in advance by the Evaluation Committee,
not only violated TEX. EDUC. CODE § 44.039(f), but is injurious to BISD"s

taxpayers who deserve and are owed “best value.” While the Board legitimately
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may choose no contractor, if it selects one, that contractor must be selected
pursuant to TEX. EDUC. CODE § 44.039(f).

36.  L&L, through counsel, madc repeated written demand of BISD to
make full public disclosure of the evaluations of the Project contractors. TEX.
Ebpuc. CoDE §44.035(c).

37.  Despite three (3) such written demands, BISD, Thomas and other
BISD administration officials have, to date, knowingly failed and refused to
comply with theif mandatory, non-discretionary obligations under TEX. EDUC.
CODE §44.035(c) (independent school district required to “document the basis of
its selection and shall make the evaluations public not later than the seventh day
afler the date the contract is awarded™).

38.  Further, L&L attempted in good faith to address its complaint
informally with BISD, by written demand. BISD’s Board, however, chose to
ignore it. In short, although BISD has had knowledge of the above-described
violation, the collective Board and BISD administration"have clected to do nothing
whatsoever about it, forcing L&L to brin g the instant suit.

39.  BISD’s conduct described hefcin violaled Tex. EDUC. CODE §
44.039 and TeX. EDUC. CODE §44.035(c).

40.  As a consequence, and in accordance with TEX. EDUC. CODE §
44.032, L&L seeks a preliminary injunction against BISD, ‘Thomas, in his official

capacity, Parsons, and HRE, and their respective agents, officers, and employees,
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suspending performance under the unlawfully awarded contract, or if no contract
has yet been executed, suspending during the pendency of this civil proceeding all
contract negotiations between HRE and BISD and/or execution of a contract by
HRE and BISD pertaining to the Project, such relief to be made permanent upon
final trial of this case.

42.  L&L further seeks a writ of mandamus compelling BISD and
Thomas to comply fully and immediately with TEX. EDUC. CODE §44.035(c).
Anderson v. City of Seven Points, 806 S.W.2d 791 (Tex. 1991) (“A writ of
mandamus will issue to compel a public official to perform a ministerial act. An
act is ministerial when the law clearly spells out the duty to be performed by the
official with sufficient certainty that nothing is left to the cxercise of discretion.”).

43.  Further, L&L seéks a judicial declaration that BISD, and Reece,
Williams, Whitaker and Ambres, in their official capacity, violated TEX. EDUC.
CODE § 44.039 in the selection of HRE as Project contractor, that BISD was and is
legally bound by TEX. EDUC. CODE § 44.039 to commence contract negotiations
with L&L, the first ranked contractor, that BISD and its agents were and are
statutorily prohibited in the context of TEX. EDuc. CODE § 44.031(a)(2) from
recommending and/or selocting a lesser ranked contractor without first selecting
and entering into contract negotiations with the first ranked contractor, and last,
that the Board is not empowered to select whatever contractor it wishes but is

bound by TEX. EDUC. CODE § 44.039. TEX. CIV. PRAC. & REM. CoDE §§ 37.001-
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37.011.

44.  Last, L&L seeks an award against BISD of L&L’s attorneys’ fecs,
expenses and costs incurred in the successful prosecution of ils claim pursuant to
Tex. IEbuc. CODE § 44.032(f) and TEX, Civ. PRAC. & REM. CODE § 37.009. Tex.
Educ. Agency v. Leeper, 893 S.W.2d 432, 446 (Tex. 1994) (“by authorizing
declaratory judgment actions to construe the legislative enactments of
governmental entities and authorizing awards of attorneys fees, the [Decclaratory
Judgfnents Act] necessarily waives governmental immunity for such awards™).

V.
SECOND CLAIM FOR RELIEF

VIOLATION OF 42 U.S.C. §§ 1981(a)

[Defendants BISD, Thomas, in his official capacity, Reece, Williams, Whitaker,
Ambres, in their official and individual capacitics, Parsons and IIRE]

45.  L&L incorporates hereunder the averments made above in
paragraphs 1 through 44 above.

46.  “All persons ... shall have the same right ... to make ... contracts ... as
is enjoyed by white citizens.” 42 U.S.C. § 1981(a). Section 1981 protccts L&L.
Chaiffetz v. Robertson Research Holding, Ltd., 798 F. 2d 731 (5 Cir. 1986)

(*§ 1981 prohibits discrimination against whites™).
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47.  “Every person who, under color of any statute, ordinance, regulation,
custom, or usage. of any State ... subjects, or causes to be subjected, any citizen of
the United States ... to the deprivation of any rights ... secured by the constitution
and laws, shall be liable to the party injured in an action at law, suit in equity, or
other proceeding for redress ... 42 U.S.C. § 1983.

48.  BISD, and Reece, Williams, Whitaker and Ambres, as Board
members, each acting under color of State law, including without limitation TEX.
Epuc. ConE §§ 11.1511(b)(15) and 44.039, intentionally denied L&L the right to
make a contract with BISD because of L&L’s race and/or classification as a non-
minority contractor and/or by application of BISD’s unconstitutional L/MWBE
and/or “Minority. Business Enterprise” (MBE) policies as shown below under
L&L’s Sixth Claim for Relief,

49, Otherwise stated, BISD, by and through Reece, Williams, Whitaker
and Ambres, collectively BISD's policymaker, intentionally discriminated against
L&L by purposefully preventing it from entering into Project contract negotiations
with BISD, and from contracting with BISD, because of its race and/or non-
minority classification. Harris v. Victoria Independent School Dist., 168 F. 3d 216
(5" Cir. 1999) (“A ... board of trustees of an independent school district in Texas is
a policymaker for purposes of § 1983.) (board action affirming superintendent’s
unconstitutional action “may fairly be said to represent official policy™ because of

board's policymaker status).
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$200,000.00 therefrom.

54.  BISD, Parsons, and Reece, Williams, Whitaker and Ambres, in their
individual and/or official capacities, are th;ns Jointly and severally to L&L for said
damages pursuant to 42 U.S.C. § 1983, or at a minimum, nominal damages.

55. Neither BISD nor any of the above-named individual government
defendants enjoys absolute federal or state immunity from L.&L’s 42 U.S.C. §
1983 claims advanced herein. San Antonio School Dist. v. McKinney, 936 S.W. 2d
279 (Tex. 1996) (independent school district and members of its board of trustees
sued in their official capacities are not protected by the Eleventh Amendment);
Brooks v. Center for Healthcare Services, 981 S.W 2d 279 (Tex. App. — San
Antonio 1998, no pet.) (“Under 42 U.S.C. § 1983, local government units may be
held liable for the deprivation of federal constitutional rights.”).

56.  As against Recce, Williams, Whitaker and Ambres, in their
individual capacity, and Parsons, each acted with willful and/or gross disregard for
L&IL’s 42 U.S.C. § 1981 rights, and thus are liable for punitive damages in an
amount to be shown at trial. See Patterson v. PHP Healthcare Corp., 90 F. 3d 927
(5™ Cir. 1996) (“ The general rule ... permits a punitivé damage award against a §
1981 defendant when the defendant acts willfully or with gross disregard for the

plaintiff's rights.™),
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OTHER RELIEF

A. That the Court grant L&I. such other and additional relief, legal and
equitable, to which it may show itself justly entitled.

Respectfully submitted,
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