is a relevant factor because it may allow OCR to identify patterns or practices of shielding
respondents or favoring complainants; the commenter argued that OCR should, after a thorough
investigation, have discretion to decide if a school’s determination regarding responsibility was
discriminatory.

Some commenters expressed concern that proposed § 106.44(b)(2) was one-sided in a
way that favored only respondents, because the language in the proposed provision would give
deference to the school’s determinations only where a respondent has been found not
responsible. Commenters argued that as proposed, § 106.44(b)(2) would require OCR
investigators to close investigations even if OCR found gross or malicious procedural violations
affecting the determination reached by the school, as long as the school had determined the
respondent to be not responsible. Another commenter expressed concern that a deferential
procedural review by OCR may incentivize schools to find in favor of respondents so as to avoid
OCR scrutiny; commenters argued that this would be perceived as biased against complainants,
may chill reporting of sexual harassment at the school level, and would discourage complainants
from filing OCR complaints alleging procedural defects that led to erroneous findings of non-
responsibility.

Another commenter asserted that proposed § 106.44(b)(2) was inconsistent with Equal
Employment Opportunity Commission (EEOC) practices with respect to employee sexual
harassment claims; the commenter stated that the EEOC never defers to an employer’s
conclusion but conducts its own investigation and makes an independent assessment of the facts
so that employers do not avoid liability merely by conducting exculpatory internal investigations.
The commenter also asserted that applying § 106.44(b)(2) to employee sexual harassment claims

would conflict with U.S. Department of Justice equal employment opportunity coordination
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regulations’ requirement that a referring agency must give due weight to an EEOC determination
of reasonable cause to believe that Title VII has been violated,”** which OCR could not give if it
instead gave conclusive weight to a recipient’s contrary factual determination.

Conversely, some commenters expressed support for § 106.44(b)(2). Commenters
asserted that this provision, combined with other provisions in the proposed rules, would assist
colleges and universities in ensuring an impartial, transparent, and fair process for both
complainants and respondents, while also providing institutions flexibility reflecting their unique
attributes (e.g., size, student population, location, mission). Several commenters expressed
support for OCR not “second guessing” a school’s response to incidents of sexual harassment.
One commenter asserted that the provision was reasonable because OCR should not intrude into
a school’s decision making based on OCR’s own weighing of the evidence.

One commenter expressed confusion as to whether OCR would defer to schools’
determinations about sex discrimination not involving sexual harassment, or in instances when a
person who filed a complaint with a recipient could have filed directly with OCR. Another
commenter suggested clarifying that further scrutiny by OCR is not barred by this provision and
may be called for if a responsibility determination seems to hold little basis.

Discussion: We appreciate commenters’ concerns about, and support of, § 106.44(b)(2). The
intent of this provision is to convey that the Department will not overturn the outcome of a Title
IX grievance process solely based on whether the Department might have weighed the evidence

in the case differently from how the recipient’s decision-maker weighed the evidence.

94328 CFR 42.610(a).
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This provision does not limit OCR’s ability to evaluate a school’s response to sexual
harassment, and it does not narrow Title IX enforcement standards; OCR retains its full ability,
and responsibility, to oversee recipients’ adherence to the requirements of Title IX, including
requirements imposed under these final regulations. The Department agrees with commenters
who stated that OCR has special qualifications that enable OCR to perform independent,
impartial investigations into whether recipients have violated Title IX and Title IX regulations.
The Department will continue to vigorously enforce recipients’ Title IX obligations.”** The
Department believes that the § 106.45 grievance process prescribes fair procedures likely to
result in reliable outcomes; however, when a recipient does not comply with the requirements of
§ 106.45, nothing in § 106.44(b)(2) precludes the Department from holding the recipient
accountable for violating these final regulations. Refraining from second guessing the
determination reached by a recipient’s decision-maker solely because the evidence could have
been weighed differently does not prevent OCR from identifying and correcting any violations
the recipient may have committed during the Title IX grievance process. The deference given to
the recipient’s determination regarding responsibility in § 106.44(b)(2) does not preclude OCR
from overturning a determination regarding responsibility where setting aside the recipient’s
determination is necessary to remedy a recipient’s violations of these final regulations. Rather, §
106.44(b)(2) promotes finality for parties and recipients by stating that OCR will not overturn
determinations just because OCR would have weighed the evidence in the case differently. To

clarify this point, we have revised § 106.44(b)(2) to use the phrase “solely because” instead of

944 See further discussion in the “Section 106.3(a) Remedial Action” subsection of the “Clarifying Amendments to
Existing Regulations” section of this preamble, regarding remedies the Department may pursue in administrative
enforcement actions against recipients.
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“merely because.” Nothing about § 106.44(b)(2) prevents OCR from taking into account the
determination regarding responsibility as one of the factors OCR considers in deciding whether a
recipient has complied with these final regulations, and whether any violations of these final
regulations may require setting aside the determination regarding responsibility in order to
remediate a recipient’s violations.

If a recipient has not complied with any provision of the final regulations, nothing in §
106.44(b)(2) prevents OCR from holding the recipient accountable for non-compliance. The
intent of the provision is to assure recipients that because the § 106.45 grievance process
contains robust procedural and substantive requirements designed to produce reliable outcomes,
OCR will not substitute its judgment for that of the recipient’s decision-maker with respect to
weighing the relevant evidence at issue in a particular case.

We believe that this limited deference also serves the interests of complainants and
respondents in resolving sexual harassment allegations, by limiting the circumstances under
which a “final” determination reached by the recipient may be subject to being setting aside and
requiring the parties to go through a grievance process for a second time. As an example, if a
decision-maker evaluates the relevant evidence in a case and judges one witness to be more
credible than another witness, or finds one item of relevant evidence to be more persuasive than
another item of relevant evidence, § 106.44(b)(2) provides that OCR will not set aside the
determination regarding responsibility solely because OCR would have found the other witness
more credible or the other item of evidence more persuasive. It does not mean that OCR would
refrain from holding the recipient accountable for violations of the decision-maker’s obligations,

for instance to avoid basing credibility determinations on a party’s status as a complainant,
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respondent, or witness.”* This provision does not meant that OCR would refrain from, for
instance, independently determining that evidence deemed relevant by the decision-maker was in
fact irrelevant and should not have been relied upon.”*® Violations of these final regulations may
indeed result in a recipient’s determination regarding responsibility being set aside by OCR, but
determinations will not be overturned “solely” because OCR would have weighed the evidence
differently.

Some commenters understood this provision to work in a one-sided way, giving
recipients’ determinations regarding responsibility deference only where a respondent has been
found not responsible; one commenter reached this conclusion based on the provision’s reference
to “deliberate indifference” which is a theory usually only raised by complainants challenging
the sufficiency of a recipient’s response to sexual harassment. The Department appreciates these
commenters’ concerns; we intend this provision to apply equally to all outcomes, regardless of
whether the determination found a respondent responsible or not responsible. For this reason, the
provision uses the phrase “determination regarding responsibility” (emphasis added) and not
determination of responsibility.”*’ However, to clarify that this provision applies to all
determinations of the outcome of a Title IX grievance process regardless of whether the
respondent was found responsible or not responsible, we have revised § 106.44(b)(2) by adding

“or otherwise evidence of discrimination under title IX by the recipient” so that the reference in

945 Section 106.45(b)(1)(ii).
% E.g., § 106.45(b)(6) (deeming questions and evidence about a complainant’s prior sexual history to be irrelevant,
with limited exceptions); § 106.45(b)(1)(x) (barring use of privileged information in the grievance process).
947 We use the phrase “determination of responsibility” (emphasis added) to describe a finding that the respondent is
responsible for perpetrating sexual harassment, and “determination regarding responsibility” to describe a
determination irrespective of whether that determination has found the respondent responsible, or not responsible.
E.g., compare §§ 106.45(b)(1)(i) and 106.45(b)(1)(vi) with §§ 106.45(b)(1)(iv), 106.45(b)(2), 106.45(b)(5)(1),
106.45(b)(5)(vi)-(vii), 106.45(b)(6) through 106.45(b)(10).
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this provision to “deliberate indifference” is not misunderstood to exclude theories of sex
discrimination commonly raised by respondents after being found responsible. This additional
phrase in § 106.44(b)(2) clarifies that this provision operates neutrally to all determinations
regarding responsibility. The Department will not overturn the recipient’s finding solely because
the Department would have reached a different determination based on an independent weighing
of the evidence, irrespective of whether the recipient found in favor of the complainant or the
respondent. Whether the recipient found the respondent not responsible (and thus a complainant
might allege deliberate indifference) or the recipient found the respondent responsible (and thus
a respondent might allege sex discrimination under Title IX on a theory such as selective
enforcement or erroneous outcome), this provision would equally apply to give deference to the
recipient’s determination where the challenge to the determination is solely based on whether the
Department might have weighed the evidence differently.

In no manner does this limited deference by the Department restrict the Department’s
ability to identify patterns or practices of sex discrimination, or to investigate allegations of a
recipient committing gross or malicious violations of Title IX or these final regulations. This
provision gives a recipient deference only as to the decision-maker’s weighing of evidence with
respect to a determination regarding responsibility. Section 106.44(b)(2) simply clarifies OCR’s
role and standard of review under these final regulations, by providing that OCR will not conduct
de novo reviews of determinations absent allegations that the recipient failed in some way to
comply with Title IX or these final regulations. The provision is intended to alleviate potential
confusion recipients may feel about needing to successfully predict how the Department would

make factual determinations “in the shoes™ of the recipient’s decision-maker.
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Indeed, it would be impractical and unhelpful, for all parties, if the Department conducted
de novo reviews of all recipient determinations. Doing so would contravene the Department’s
goal of providing consistency, predictability, transparency, and reasonably prompt resolution, in
Title IX grievance processes. The Department disagrees that § 106.44(b)(2) “dangerously”
lowers the bar of compliance by signaling that recipients need only provide a “bare minimum
response” to sexual harassment. The requirements of the final regulations do not constitute a low
bar; rather, these final regulations expect — and the Department will hold recipients accountable
for — responses to sexual harassment allegations that support complainants and treat both parties
fairly by complying with specific, mandatory obligations. For instance, under the final
regulations recipients are required to offer supportive measures to every complainant regardless
of whether a grievance process is ever initiated.”*® When a recipient does investigate a
complainant’s sexual harassment allegations, the final regulations prescribe a grievance process
that lays out clear, practical steps for processing a formal complaint of Title IX sexual
harassment, including requirements that recipients: treat complainants and respondents equitably
by providing remedies for complainants when a respondent is found responsible, and a grievance
process prior to imposing disciplinary sanctions or other actions that are not supportive
measures, against a respondent;”* objectively evaluate all relevant evidence and give both
parties equal opportunity to present witnesses and evidence;”*° not harbor a bias or conflict of

interest against either party;”! and resolve the allegations under designated, reasonably prompt

948 Section 106.44(a).
99 Section 106.45(b)(1)().
950 Section 106.45(b)(1)(ii); § 106.45(b)(5)ii).
951 Section 106.45(b)(1)(iii).
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time frames.”>? The Department will hold recipients accountable to follow these, and all the
other, requirements set forth in § 106.45, whether failure to comply affected the complainant, the
respondent, or both parties.

The Department does not agree that § 106.44(b)(2) will lead to increased litigation. The
final regulations require recipients to protect complainants’ equal educational access, while at the
same time providing both parties due process protections throughout any grievance process, and
§ 106.44(b)(2) does not impair the Department’s ability to hold recipients accountable for
meeting these obligations. The Department does not believe that courts are inclined through
private lawsuits to second guess a recipient’s determinations regarding responsibility absent
allegations that the recipient arrived at a determination due to discrimination, bias, procedural
irregularity, deprivation of constitutionally guaranteed due process protections, or other defect
that affected the outcome; in other words, the limited deference in § 106.44(b)(2) is no greater
than the deference courts generally also give to recipients’ determinations.’> As discussed in the

“Litigation Risk™ subsection of the “Miscellaneous” section of this preamble, the Department

932 Section 106.45(b)(1)(v).

93 E.g., Wood v. Strickland, 420 U.S. 308, 326 (1975), overruled on other grounds by Harlow v. Fitzgerald, 457
U.S. 800 (1982) (absent “errors in the exercise of school officials’ discretion” that “rise to the level of violations of
specific constitutional guarantees” — as would reaching a determination in the complete “absence of evidence”
which would be arbitrary and capricious — 42 U.S.C. 1983 “does not extend that right to relitigate in federal court
evidentiary questions arising in school disciplinary proceedings”™); Nicholas B. v. Sch. Comm. of Worcester, 412
Mass. 20, 23-24 (1992) (rejecting a student’s claim that the student is “entitled to an independent judicial
determination of the facts” concerning the school’s finding that the student committed battery”) (holding that “In
deciding whether the discipline imposed was lawful, no de novo judicial fact-finding is required” and rejecting the
contention that the State legislature, in enacting the State Civil Rights Act “intended a de novo review of the factual
determinations of a school committee in an action challenging school discipline”) (citing Wood, 420 U.S. at 326).
The Department’s view of restraint from conducting de novo review of recipient determinations regarding
responsibility is consistent with judicial views recognizing that this type of limited restraint in no way impairs the
ability of the courts to effectuate the purposes of Federal and State civil rights statutes. Similarly, § 106.44(b)(2) in
no way impairs the Department’s ability to effectuate the purposes of Title IX.
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believes that these final regulations may have the effect of reducing litigation arising out of
recipients’ responses to sexual harassment.

These final regulations do not apply to the EEOC and do not dictate how the EEOC will
administer Title VII or its implementing regulations. If the Assistant Secretary refers a complaint
filed with OCR to the EEOC under Title VII or 28 CFR 42.605, then the EEOC will make a
determination under its own regulations and not the Department’s regulations. Even if the
Department is required to give due weight to the EEOC’s determination regarding Title VII
under 28 CFR 42.610(a), the Department does not have authority to administer or enforce Title
VII. There may be incidents of sexual harassment that implicate both Title VII and Title IX, and
this Department will continue to administer Title [X and its implementing regulations and to
defer to the EEOC to administer Title VII and its implementing regulations. Nothing in these
final regulations precludes the Department from giving due weight to the EEOC’s determination
regarding Title VII under 28 CFR 42.610(a).”>* The Department recognizes that employers must
fulfill their obligations under Title VII and also under Title IX. There is no inherent conflict
between Title VII and Title IX, and the Department will construe Title IX and its implementing
regulations in a manner to avoid an actual conflict between an employer’s obligations under Title
VII and Title IX.

The Department wishes to clarify that § 106.44(b)(2) applies only to determinations

regarding responsibility reached in a § 106.45 grievance process, which in turn applies only to

934 28 CFR 42.610(c) also states: “If the referring agency determines that the recipient has not violated any
applicable civil rights provision(s) which the agency has a responsibility to enforce, the agency shall notify the
complainant, the recipient, and the Assistant Attorney General and the Chairman of the EEOC in writing of the basis
of that determination.” Accordingly, these regulations contemplate that each agency enforces the civil rights
provisions that the agency has the responsibility to enforce.
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formal complaints (defined in § 106.30 to mean allegations of sexual harassment); the § 106.45
grievance process does not apply to complaints about other types of sex discrimination.
Complaints about sex discrimination that is not sexual harassment may be filed with the recipient
for processing under the prompt and equitable grievance procedures that recipients must adopt
under § 106.8. We appreciate the opportunity to clarify that no regulation or Department practice
precludes a person from filing a complaint with OCR, whether or not the person also could have
filed, or did file, a complaint with the school.

Changes: Section 106.44(b)(2) is revised to reference not only deliberate indifference but also
other sex discrimination under Title IX, and to replace the word “merely” with “solely” in the
phrase describing situations in which the Assistant Secretary would have reached a different
determination based on an independent weighing of the evidence.

Additional Rules Governing Recipients’ Responses to Sexual Harassment

Section 106.44(c) Emergency Removal

Overall Support and Opposition to Emergency Removals
Comments: Some commenters believed that § 106.44(c) provides due process protections for
respondents while protecting campus safety. Some commenters supported this provision because
it allows educational institutions to respond to situations of immediate danger, while protecting
respondents from unfair or unnecessary removals. At least one commenter appreciated the
latitude granted to educational institutions under § 106.44(c) to determine how to address safety
emergencies arising from allegations of sexual harassment. Some commenters asserted that this
provision appropriately reflects many schools’ existing behavior risk assessment procedures.
Several commenters supported § 106.44(c) and recounted personal stories of how a respondent

was removed from classes, or from school, and the negative impact the removal had on that
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student’s professional, academic, or extracurricular life because the removal seemed to presume
the “guilt” of the respondent without allegations ever being proved.

Some commenters wanted to omit the emergency removal provision entirely, arguing that
if administrators at the postsecondary level have the power to preemptively suspend or expel a
student, on the pretext of an emergency, then every sexual misconduct situation could be deemed
an emergency and respondents would never receive the due process protections of the § 106.45
grievance process. One commenter suggested that instead of permitting removals, all allegations
of sexual harassment should simply go through a more rapid investigation so that the respondent
may remain in school and victims are protected, while any falsely accused respondent is quickly
exonerated. Some commenters requested that this removal power be limited because of the
negative consequences of involuntary removal; one commenter suggested the provision be
modified so that the removal must be “narrowly tailored” and “no more extensive than is strictly
necessary” to mitigate the health or safety risk. One commenter asserted that this provision
should also require that interim emergency removals be based on objective evidence and on
current medical knowledge where appropriate, made by a licensed, qualified evaluator.

Some commenters asserted that emergency removals should not be used just because
sexual harassment or assault has been alleged, and that § 106.44(c) should more clearly define
what counts as an emergency. Some commenters argued that emergency removals should be
allowed if the sexual harassment allegation involves rape, but no emergency removal should be
allowed if the sexual harassment allegation involves offensive speech.

Commenters argued that § 106.44(c) is unclear as to what constitutes an immediate threat
to health or safety. Several commenters argued that emergency removals should be restricted to

instances where there is “an immediate threat to safety” (not health), while other commenters
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argued this provision must be limited to “physical” threats to health or safety. Commenters
argued that a “threat to health or safety” is too nebulous a concept to justify immediate removal
from campus. According to one commenter, even speaking on campus in favor of the NPRM
could be construed by schools or student activists as a threat to the emotional or mental “health
or safety” of survivors, even though discussion of public policy is core political speech protected
by the First Amendment.

One commenter stated that the use of the plural “students and employees™ in § 106.44(c)
may preclude an institution from taking emergency action when the immediate threat is to a
single student or employee. Commenters argued that postsecondary institutions need the
flexibility to address immediate threats to the safety of one student or employee in the same
manner as threats to multiple students or employees. Some commenters asserted that § 106.44(c)
would unreasonably limit a postsecondary institution’s ability to protect persons and property, or
to protect against potential disruption of the educational environment, and argued that an
institution should have the discretion to invoke an emergency removal under circumstances
beyond those listed in § 106.44(c). Commenters argued that § 106.44(c) is too limiting because it
does not allow recipients to pursue an emergency removal where the respondent poses a threat of
illegal conduct that is not about a health or safety emergency; commenters contended this will
subject the complainant or others to ongoing illegal conduct just because it does not constitute a
threat to health or safety. Commenters argued that in addition to a health or safety threat, this
provision should consider the need to restore or preserve equal access to education as
justification for emergency removals. One commenter asserted that a legitimate reason to
institute an emergency removal of a respondent is a threat that the respondent may obstruct the

collection of relevant information regarding the sexual harassment allegations at issue.
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One commenter cited New York Education Law Article 129-B as an example of a
detailed framework under which campus officials may conduct an individualized threat
assessment, order an interim suspension, and provide due process; commenters asserted that
courts hold that the due process required for an interim suspension does not need to consist of a
full hearing.”>> Another commenter argued that this provision would constitute an unprecedented
Federal preemption of Oregon’s existing State and local student discipline rules, which establish
the due process requirements for emergency removals from school. Commenters argued that §
106.44(c) would create a higher level of due process for emergency removals in situations that
involve alleged sexual harassment than for any other behavioral violation, and that the proposed
rules are unclear whether this heightened procedural requirement is triggered only when a
complainant alleges sexual harassment as defined in § 106.30, or is also triggered in any case
where a complainant alleges sexual harassment that meets a State law definition or school code
of conduct that may define sexual harassment more broadly than conduct meeting the § 106.30
definition.

Some commenters suggested that § 106.44(c) be modified to require periodic review of
any emergency removal decision, to promote transparency and eliminate the possibility of
leaving a respondent on interim suspension indefinitely. Commenters argued that immediate
removal is very traumatic, and respondents who have been removed have a significant potential
to react by harming themselves or others thus recipients should reduce these risks by ensuring a

safe exit plan with adequate support for the respondent in place.

955 Commenters cited: Haidak v. Univ. of Mass. at Amherst, 299 F. Supp. 3d 242, 265-66 (D. Mass. 2018), aff'd in
part, vacated in part, remanded by Haidak v. Univ. of Mass.-Amherst, 933 F.3d 56 (1st Cir. 2019).
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Commenters asserted that the goal should be to preserve educational opportunities for all
parties involved to the extent possible, so § 106.44(c) should require recipients to provide
alternative academic accommodations for respondents who are removed. Some commenters
suggested that this provision should address a respondent’s access to a recipient’s program or
activity, post-removal. Because emergency removal is not premised on a finding of responsibility
and occurs ex parte, commenters argued that the recipient should be required to provide a
respondent with alternative access to the respondent’s academic classes during the period of
removal and that failure to do so would be sex discrimination against the respondent. Some
commenters argued that as to a respondent who is removed on an emergency basis and later
found to be not responsible, the final regulations should require the recipient to mitigate the
damage caused by the removal, for example, by allowing the respondent to retake classes or
exams missed during the removal. One commenter suggested that a recipient should secure the
personal property of the removed person (such as the respondent’s vehicle) and be responsible
for any loss or damage occurring to personal property during a removal.

Other commenters asserted that an individualized risk assessment should be required
after every report of sexual assault. Commenters argued that because insurance statistics show a
high degree of recidivism among college rapists, and because Title IX is also supposed to deter
discrimination based on sex, schools should be required to consider the safety of other students
on their campus if they know there is a possible sexual assailant in their midst.

One commenter suggested that licensing board procedures provide the best model for
campus procedures because they offer the closest parallel to the types of behavior evaluated and
issues at stake for respondents such as reputation, future livelihood, and future opportunities; the

commenter asserted that court precedents hold that both public and private recipients must
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follow principles of fundamental due process and fundamental fairness in disciplinary
processes,”>® and professional licensing board procedures adequately protect due process. One
commenter applauded the Department for proposing to provide greater due process protections
than what current procedures typically provide; however, this commenter asserted that Native
American students attending institutions funded by the Bureau of Indian Affairs receive strong
due process protections, including greater due process with respect to emergency removals than
what § 106.44(c) provides, and the commenter contended that the stronger due process
protections should be extended to non-Native American institutions.”’ According to this
commenter, unlike Native American students attending schools funded by the Bureau of Indian
Affairs, non-Native American students are at risk for permanent removal from campus with
potentially devastating consequences.

One commenter asserted that § 106.44(c) should explicitly require the recipient to
comply with the Clery Act, notify appropriate authorities, and provide any necessary safety
interventions. Another commenter stated that recipients should be required to publicly report the
annual number of emergency removals the recipient conducts under § 106.44(c).

Some commenters asserted that recipients need to do more than simply remove a
respondent from its education program or activity. Commenters argued that trauma from sexual
assault may cause a complainant to withdraw from an education program or activity, including

due to fear of seeing the respondent, suggested that more resources should be made available to

936 Commenter cited: Boehm v. Univ. of Pa. Sch. of Veterinary Med., 573 A.2d 575, 578 (Pa. Super. Ct. 1990).
957 Commenters cited: 25 CFR 42.1-42.10.
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complainants, and asserted that the final regulations should specify best practices addressing how
a recipient should respond to immediate threats.
Discussion: We appreciate commenters’ support for the emergency removal provision in §
106.44(c). Revised in ways explained below, § 106.44(c) provides that in situations where a
respondent poses an immediate threat to the physical health and safety of any individual before
an investigation into sexual harassment allegations concludes (or where no grievance process is
pending), a recipient may remove the respondent from the recipient’s education programs or
activities. A recipient may need to undertake an emergency removal in order to fulfill its duty not
to be deliberately indifferent under § 106.44(a) and protect the safety of the recipient’s
community, and § 106.44(c) permits recipients to remove respondents in emergency situations
that arise out of allegations of conduct that could constitute sexual harassment as defined in §
106.30. Emergency removal may be undertaken in addition to implementing supportive
measures designed to restore or preserve a complainant’s equal access to education.”® While we
recognize that emergency removal may have serious consequences for a respondent, we decline
to remove this provision because where a genuine emergency exists, recipients need the authority
to remove a respondent while providing notice and opportunity for the respondent to challenge
that decision.

The Department does not believe that rushing all allegations of sexual harassment or
sexual assault through expedited grievance procedures adequately promotes a fair grievance

process, and forbidding an emergency removal until conclusion of a grievance process (no matter

938 Section 106.44(a) requires a recipient to offer supportive measures to every complainant, including by having the
Title IX Coordinator engage with the complainant in an interactive process that takes into account the complainant’s
wishes regarding available supportive measures.
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how expedited such a process reasonably could be) might impair a recipient’s ability to quickly
respond to an emergency situation. The § 106.45 grievance process is designed to provide both
parties with a prompt, fair investigation and adjudication likely to reach an accurate
determination regarding the responsibility of the respondent for perpetrating sexual harassment.
Emergency removal under § 106.44(c) is not a substitute for reaching a determination as to a
respondent’s responsibility for the sexual harassment allegations; rather, emergency removal is
for the purpose of addressing imminent threats posed to any person’s physical health or safety,
which might arise out of the sexual harassment allegations. Upon reaching a determination that a
respondent is responsible for sexual harassment, the final regulations do not restrict a recipient’s
discretion to impose a disciplinary sanction against the respondent, including suspension,
expulsion, or other removal from the recipient’s education program or activity. Section 106.44(c)
allows recipients to address emergency situations, whether or not a grievance process is
underway, provided that the recipient first undertakes an individualized safety and risk analysis
and provides the respondent notice and opportunity to challenge the removal decision. We do not
believe it is necessary to restrict a recipient’s emergency removal authority to removal decisions
that are “narrowly tailored” to address the risk because § 106.44(c) adequately requires that the
threat “justifies” the removal. If the high threshold for removal under § 106.44(c) exists (i.e., an
individualized safety and risk analysis determines the respondent poses an immediate threat to
any person’s physical health or safety), then we believe the recipient should have discretion to
determine the appropriate scope and conditions of removal of the respondent from the recipient’s
education program or activity. Similarly, we decline to require recipients to follow more
prescriptive requirements to undertake an emergency removal (such as requiring that the

assessment be based on objective evidence, current medical knowledge, or performed by a
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licensed evaluator). While such detailed requirements might apply to a recipient’s risk
assessments under other laws, for the purposes of these final regulations under Title IX, the
Department desires to leave as much flexibility as possible for recipients to address any
immediate threat to the physical health or safety of any student or other individual. Nothing in
these final regulations precludes a recipient from adopting a policy or practice of relying on
objective evidence, current medical knowledge, or a licensed evaluator when considering
emergency removals under § 106.44(c).

We agree that emergency removal is not appropriate in every situation where sexual
harassment has been alleged, but only in situations where an individualized safety and risk
analysis determines that an immediate threat to the physical health or safety of any student or
other individual justifies the removal, where the threat arises out of allegations of sexual
harassment as defined in § 106.30. Because all the conduct that could constitute sexual
harassment as defined in § 106.30 is serious conduct that jeopardizes a complainant’s equal
access to education, we decline to limit emergency removals only to instances where a
complainant has alleged sexual assault or rape, or to prohibit emergency removals where the
sexual harassment allegations involve verbal harassment. A threat posed by a respondent is not
necessarily measured solely by the allegations made by the complainant; we have revised §
106.44(c) to add the phrase “arising from the allegations of sexual harassment” to clarify that the
threat justifying a removal could consist of facts and circumstances “arising from” the sexual
harassment allegations (and “sexual harassment™ is a defined term, under § 106.30). For
example, if a respondent threatens physical violence against the complainant in response to the
complainant’s allegations that the respondent verbally sexually harassed the complainant, the

immediate threat to the complainant’s physical safety posed by the respondent may “arise from”
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the sexual harassment allegations. As a further example, if a respondent reacts to being accused
of sexual harassment by threatening physical self-harm, an immediate threat to the respondent’s
physical safety may “arise from” the allegations of sexual harassment and could justify an
emergency removal. The “arising from” revision also clarifies that recipients do not need to rely
on, or meet the requirements of, § 106.44(c) to address emergency situations that do not arise
from sexual harassment allegations under Title IX (for example, where a student has brought a
weapon to school unrelated to any sexual harassment allegations).

We are persuaded by commenters that § 106.44(c) should be clarified. The final
regulations revise this provision to state that the risk posed by the respondent must be to the
“physical” health or safety, of “any student or other individual,” arising from the allegations of
sexual harassment. These revisions help ensure that this provision applies to genuine
emergencies involving the physical health or safety of one or more individuals (including the
respondent, complainant, or any other individual) and not only multiple students or employees.
We agree with commenters who asserted that adding the word “physical” before “health or
safety” will help ensure that the emergency removal provision is not used inappropriately to
prematurely punish respondents by relying on a person’s mental or emotional “health or safety”
to justify an emergency removal, as the emotional and mental well-being of complainants may
be addressed by recipients via supportive measures as defined in § 106.30. The revision to §
106.44(c) adding the word “physical” before “health and safety” and changing “students or
employees” to “any student or other individual” also addresses commenters’ concerns that the
proposed rules were not specific enough about what kind of threat justifies an emergency
removal; the latter revision clarifies that the threat might be to the physical health or safety of

one or more persons, including the complainant, the respondent themselves, or any other
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individual. We decline to remove “health” from the “physical health or safety” phrase in this
provision because an emergency situation could arise from a threat to the physical health, or the
physical safety, of a person, and because “health or safety” is a relatively recognized term used
to describe emergency circumstances.”’

We decline to add further bases that could justify an emergency removal under §
106.44(c). We recognize the importance of the need to restore or preserve equal access to
education, but disagree that it should be a justification for emergency removal; supportive
measures are intended to address restoration and preservation of equal educational access, while
§ 106.44(c) is intended to apply to genuine emergencies that justify essentially punishing a
respondent (by separating the respondent from educational opportunities and benefits) arising out
of sexual harassment allegations without having fairly, reliably determined whether the
respondent is responsible for the alleged sexual harassment. As explained above, we have
revised § 106.44(c) to apply only where the immediate threat to a person’s physical health or
safety arises from the allegations of sexual harassment; this clarifies that where a respondent
poses a threat of illegal conduct (perhaps not constituting a threat to physical health or safety)
that does not arise from the sexual harassment allegations, this provision does not apply. Nothing
in these final regulations precludes a recipient from addressing a respondent’s commission of
illegal conduct under the recipient’s own code of conduct, or pursuant to other laws, where such

illegal conduct does not constitute sexual harassment as defined in § 106.30 or is not “arising

99 E.g.,20 U.S.C. 1232g(b)(1)(I) (allowing disclosure, without prior written consent, of personally identifiable
information from a student’s education records “subject to regulations of the Secretary, in connection with an
emergency, appropriate persons if the knowledge of such information is necessary to protect the health or safety of
the student or other persons”); 34 CFR 99.31(a)(10) and 34 CFR 99.36 (regulations implementing FERPA).
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from the sexual harassment allegations.” We disagree that a recipient’s assessment that a
respondent poses a threat of obstructing the sexual harassment investigation, or destroying
relevant evidence, justifies an emergency removal under this provision, because this provision is
intended to ensure that recipients have authority and discretion to address health or safety
emergencies arising out of sexual harassment allegations, not to address all forms of misconduct
that a respondent might commit during a grievance process.

The Department appreciates commenters’ concerns that State or local law may present
other considerations or impose other requirements before an emergency removal can occur. To
the extent that other applicable laws establish additional relevant standards for emergency
removals, recipients should also heed such standards. To the greatest degree possible, State and
local law ought to be reconciled with the final regulations, but to the extent there is a direct
conflict, the final regulations prevail.”®® While commenters correctly note that a “full hearing” is
not a constitutional due process requirement in all interim suspension situations, § 106.44(c)
does not impose a requirement to hold a “full hearing” and in fact, does not impose any pre-
deprivation due process requirements; the opportunity for a respondent to challenge an
emergency removal decision need only occur post-deprivation. For reasons described in the
“Role of Due Process in the Grievance Process” section of this preamble, the Department has
determined that postsecondary institutions must hold live hearings to reach determinations
regarding responsibility for sexual harassment. However, because § 106.44(c) is intended to give

recipients authority to respond quickly to emergencies, and does not substitute for a

960 See discussion under the “Section 106.6(h) Preemptive Effect” subsection of the “Clarifying Amendments to
Existing Regulations” section of this preamble; see also discussion under the “Spending Clause” subsection of the
“Miscellaneous” section of this preamble.
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determination regarding the responsibility of the respondent for the sexual harassment
allegations at issue, recipients need only provide respondents the basic features of due process
(notice and opportunity), and may do so after removal rather than before a removal occurs. An
emergency removal under § 106.44(c) does not authorize a recipient to impose an interim
suspension or expulsion on a respondent because the respondent has been accused of sexual
harassment. Rather, this provision authorizes a recipient to remove a respondent from the
recipient’s education program or activity (whether or not the recipient labels such a removal as
an interim suspension or expulsion, or uses any different label to describe the removal) when an
individualized safety and risk analysis determines that an imminent threat to the physical health
or safety of any person, arising from sexual harassment allegations, justifies removal.

Section 106.44(c) expressly acknowledges that recipients may be obligated under
applicable disability laws to conduct emergency removals differently with respect to individuals
with disabilities, and these final regulations do not alter a recipient’s obligation to adhere to the
IDEA, Section 504, or the ADA. Due to a recipient’s obligations under applicable State laws or
disability laws, uniformity with respect to how a recipient addresses all cases involving
immediate threats to physical health and safety may not be possible. However, the Department
believes that § 106.44(c) appropriately balances the need for schools to remove a respondent
posing an immediate threat to the physical health or safety of any person, with the need to ensure
that such an ability is not used inappropriately, for instance to bypass the prohibition in §
106.44(a) and § 106.45(b)(1)(i) against imposition of disciplinary sanctions or other actions that
are not supportive measures against a respondent without first following the § 106.45 grievance
process. The Department does not believe that a lower threshold for an emergency removal

appropriately balances these interests, even if this means that emergency removals arising from
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allegations of sexual harassment must meet a higher standard than when a threat arises from
conduct allegations unrelated to Title IX sexual harassment. In response to commenters’
reasonable concerns about the potential for confusion, we have added the phrase “arising from
the allegations of sexual harassment” (and “sexual harassment” is a defined term under § 106.30)
into this provision to clarify that this emergency removal provision only governs situations that
arise under Title IX, and not under State or other laws that might apply to other emergency
situations.

The Department does not see a need to add language stating that the emergency removal
must be periodically reviewed. Emergency removal is not a substitute for the § 106.45 grievance
process, and § 106.45(b)(1)(v) requires reasonably prompt time frames for that grievance
process. We acknowledge that a recipient could remove a respondent under § 106.44(c) without
a formal complaint having triggered the § 106.45 grievance process; in such situations, the
requirements in § 106.44(c) giving the respondent notice and opportunity to be heard post-
removal suffice to protect a respondent from a removal without a fair process for challenging
that outcome, and the Department does not believe it is necessary to require periodic review of
the removal decision. We decline to impose layers of complexity onto the emergency removal
process, leaving procedures in recipients’ discretion; in many cases, recipients will develop a
“safe exit plan” as part of implementing an emergency removal, and accommodate students who
have been removed on an emergency basis with alternative means to continue academic
coursework during a removal period or provide for a respondent to re-take classes upon a return
from an emergency removal, or secure personal property left on a recipient’s campus when a
respondent is removed. We disagree that a recipient’s failure to refusal to take any of the

foregoing steps necessarily constitutes sex discrimination under Title IX, although a recipient
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would violate Title IX by, for example, applying different policies to female respondents than to
male respondents removed on an emergency basis. Nothing in the final regulations prevents
students who have been removed from asserting rights under State law or contract against the
recipient arising from a removal under this provision.

We decline to require an individualized safety and risk analysis upon every reported
sexual assault, because the § 106.45 grievance process is designed to bring all relevant evidence
concerning sexual harassment allegations to the decision-maker’s attention so that a
determination regarding responsibility is reached fairly and reliably. A recipient is obligated
under § 106.44(a) to provide a complainant with a non-deliberately indifferent response to a
sexual assault report, which includes offering supportive measures designed to protect the
complainant’s safety, and if a recipient does not provide a complainant with supportive
measures, then the recipient must document the reasons why such a response was not clearly
unreasonable in light of the known circumstances pursuant to § 106.45(b)(10)(i1). Emergency
removals under § 106.44(c) remain an option for recipients to respond to situations where an
individualized safety and risk analysis determines that a respondent poses an immediate threat to
health or safety.

The Department appreciates commenters’ assertions that § 106.44(c) should provide
more due process protections, similar to those applied in professional licensing board cases or
under Federal laws that apply to schools funded by the Bureau of Indian Affairs; however, we
believe that § 106.44(c) appropriately balances a recipient’s need to protect individuals from
emergency threats, with providing adequate due process to the respondent under such emergency
circumstances. Notice and an opportunity to be heard constitute the fundamental features of

procedural due process, and the Department does not wish to prescribe specific procedures that a
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recipient must apply in emergency situations. Accordingly, the Department does not wish to
adopt the same due process protections that commenters asserted are applied in professional
licensing revocation proceedings, or that are provided to Native American students in schools
funded by the Bureau of Indian Affairs. The Department acknowledges that schools receiving
funding from the Bureau of Indian Affairs must provide even greater due process protections
than what these final regulations require, but these greater due process protections do not conflict
with these final regulations. These final regulations govern a variety of recipients, including
elementary and secondary schools and postsecondary institutions, but also recipients that are not
educational institutions; for example, some libraries and museums are recipients of Federal
financial assistance operating education programs or activities. These final regulations provide
the appropriate amount of due process for a wide variety of recipients of Federal financial
assistance with respect to a recipient’s response to emergency situations.

As discussed in the “Clery Act” subsection of the “Miscellaneous” section of this
preamble, postsecondary institutions subject to these Title IX regulations may also be subject to
the Clery Act. We decline to state in § 106.44(c) that recipients must also comply with the Clery
Act because we do not wish to create confusion about whether § 106.44(c) applies only to
postsecondary institutions (because the Clery Act does not apply to elementary and secondary
schools). We decline to require recipients to notify authorities, provide safety interventions, or
annually report the number of emergency removals conducted under § 106.44(c), because we do
not wish to prescribe requirements on recipients beyond what we have determined is necessary to
fulfill the purpose of this provision: granting recipients authority and discretion to appropriately
respond to emergency situations arising from sexual harassment allegations. Nothing in these

final regulations precludes a recipient from notifying authorities, providing safety interventions,
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or reporting the number of emergency removals, to comply with other laws requiring such steps
or based on a recipient’s desire to take such steps. For similar reasons, we decline to require
recipients to adopt “best practices” for responding to threats. We note that these final regulations
require recipients to offer supportive measures to every complainant, and do not preclude a
recipient from providing resources to complainants or respondents.
Changes: We have revised § 106.44(c) so that a respondent removed on an emergency basis must
pose an immediate threat to the “physical” health or safety (adding the word “physical”) of “any
student or other individual” (replacing the phrase “students or employees”). We have also
revised the proposed language to clarify that the justification for emergency removal must arise
from allegations of sexual harassment under Title [X.

Intersection with the IDEA, Section 504, and ADA
Comments: Some commenters applauded the “saving clause” in § 106.44(c) acknowledging that
the respondent may have rights under the IDEA, Section 504, or the ADA. Several commenters
asserted that § 106.44(c) would create uncertainty regarding the interplay between Title IX and
relevant disabilities laws, which would further exacerbate the uncertainty regarding involuntary
removal of students who pose a threat to themselves. Other commenters stated that the result of
this provision would likely be different handling of Title IX cases for students with disabilities
versus students without disabilities because of the requirements of the IDEA, Section 504, and
the ADA. Some commenters believed this provision (and the proposed rules overall) appear to
give consideration to the rights and needs of respondents with disabilities, without similar
consideration for the rights of complainants or witnesses with disabilities. Commenters asserted
that § 106.44(c) is subject to problematic interpretation because by expressly referencing the

IDEA, Section 504, and the ADA this provision might wrongly encourage schools to remove
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students with disabilities because of implicit bias against students with disabilities, especially
students with intellectual disabilities.

One commenter suggested that § 106.44(c) should track the definition of “direct threat”
used in the Equal Employment Opportunity Commission’s (EEOC) regulations, upheld by the
Supreme Court,”®! and as outlined in ADA regulations’®? because this would give recipients and
respondents a clearer standard and reduce the chances that removal decisions will be based on
generalizations, ignorance, fear, patronizing attitudes, or stereotypes regarding individuals with
disabilities.

Some commenters argued that this provision conflicts with the IDEA, Section 504, and
the ADA, and that removals are not as simple as conducting a mere risk assessment, because the
IDEA governs emergency removal of students in elementary school who are receiving special
education and related services.”®® Commenters asserted that under the IDEA, a school
administrator cannot make a unilateral risk assessment, and placement decisions cannot be made
by an administrator alone; rather, commenters argued, these decisions must be made by a team
that includes the parent and relevant members of the IEP (Individualized Education Program)
Team and if the conduct in question was a manifestation of a disability, the recipient cannot

make a unilateral threat assessment and remove a child from school, absent extreme

%! Commenters cited: Chevron U.S.A. Inc. v. Echazabal, 536 U.S. 73 (2002).

962 Commenters cited: 28 CFR 35.139(b) (“In determining whether an individual poses a direct threat to the health or
safety of others, a public entity must make an individualized assessment, based on reasonable judgment that relies
on current medical knowledge or on the best available objective evidence, to ascertain: the nature, duration, and
severity of the risk; the probability that the potential injury will actually occur; and whether reasonable
modifications of policies, practices, or procedures or the provision of auxiliary aids or services will mitigate the
risk.”).

963 Commenters cited: Glen by & through Glen v. Charlotte-Mecklenburg Sch. Bd. of Educ., 903 F. Supp. 918, 935
(W.D.N.C. 1995) (“[W]here student poses an immediate threat, [the school] may temporarily suspend up to 10
school days.”).
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circumstances. These commenters further argued that sometimes certain behaviors are the result
or manifestation of a disability, despite being sexually offensive, e.g., a student with Tourette’s
syndrome blurting out sexually offensive language. Commenters argued that under disability
laws schools cannot remove those students from school without complying with the IDEA,
Section 504, and the ADA. One commenter recommended that § 106.44(c) require, at a
minimum, training for Title IX administrators on the intersection among Title IX and applicable
disability laws. In the college setting, the commenter further recommended that Title IX
Coordinators not be permitted to impose supportive measures that involve removal without
feedback from administrators from the institution’s office of disability services, provided that the
student is registered with the pertinent office. If a student has an Individualized Education Plan
(IEP) in secondary school, commenters recommended that the administration immediately call
for a team meeting to determine the next steps.

Other commenters asserted that any language under § 106.44(c) must make clear that the
free appropriate public education (FAPE) to which students with disabilities are entitled must
continue, even in circumstances when emergency removal is deemed necessary under Title IX.
Given this, one commenter recommended that the language in § 106.44(c) clarify that this
provision does not supersede rights under disability laws.

Some commenters, while expressing overall support for § 106.44(c), requested additional
guidance on the intersection of Title IX, the IDEA, and the ADA, and how elementary and
secondary schools would implement § 106.44(c). The commenters asserted that the final
regulations should be explicit that regardless of a student’s IEP or “504 plan” under the IDEA or
Section 504, the student is not allowed to engage in threatening or harmful behavior and that this

would be similar to the response a campus might have to any other serious violation, such as
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bringing a firearm to class. Commenters also argued that the final regulations should clarify that
separation of elementary and secondary school students with disabilities from classroom settings
should be rare and only when done in compliance with the IDEA. Commenters argued that
recipients must be made aware that a student with a disability does not have to be eligible for a
free appropriate public education (FAPE) in order for § 106.44(c) to apply, and that recipients
must not be misled into thinking there are different standards for elementary and secondary
school and postsecondary education environments when it comes to equal access to educational
opportunities.

Other commenters argued that § 106.44(c) may violate compulsory educational laws by
removing elementary-age students from school on an emergency basis. When an elementary
school student is removed under § 106.44(c), commenters wondered whether the school is
supposed to have a designated site for housing or educating removed students during the
investigation.

Discussion: Section 106.44(c) states that this provision does not modify any rights under the
IDEA, Section 504, or the ADA. In the final regulations, we removed reference to certain titles
of the ADA and refer instead to the “Americans with Disabilities Act” so that application of any
portion of the ADA requires a recipient to meet ADA obligations while also complying with
these final regulations. We disagree that this provision will create ambiguity or otherwise
supersede rights that students have under these disability statutes. Additionally, we do not
believe that expressly acknowledging recipients’ obligations under disability laws incentivizes
recipients to remove respondents with disabilities; rather, reference in this provision to those
disability laws will help protect respondents from emergency removals that do not also protect

the respondents’ rights under applicable disability laws. With respect to implicit bias against
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students with disabilities, recipients must be careful to ensure that all emergency removal

proceedings are impartial, without bias or conflicts of interest’®*

and the final regulations do not
preclude a recipient from providing training to employees, including Title IX personnel,
regarding a recipient’s obligations under both Title IX and applicable disability laws. Any
different treatment between students without disabilities and students with disabilities with
respect to emergency removals, may occur due to a recipient’s need to comply with the IDEA,
Section 504, the ADA, or other disability laws, but would not be permissible due to bias or
stereotypes against individuals with disabilities.

As explained in the “Directed Question 5: Individuals with Disabilities” subsection of the
“Directed Questions” section of this preamble, recipients have an obligation to comply with
applicable disability laws with respect to complainants as well as respondents (and any other
individual involved in a Title IX matter, such as a witness), and the reference to disability laws in
§ 106.44(c) does not obviate recipients’ responsibilities to comply with disability laws with
respect to other applications of these final regulations.

The Department appreciates commenters’ suggestion to mirror the “direct threat”
language utilized in ADA regulations; however, we have instead revised § 106.44(c) to refer to

the physical health or safety of “any student or other individual” because this language better

aligns this provision with the FERPA health and safety emergency exception, and avoids the

94 Section 106.45(b)(1)(iii) requires all Title IX Coordinators (and investigators, decision-makers, and persons who
facilitate informal resolution processes) to be free from conflicts of interest or bias against complainants and
respondents generally or against an individual complainant or respondent, and requires training for such personnel
that includes (among other things) how to serve impartially. A “respondent” under § 106.30 means any individual
who has been reported to be the perpetrator of conduct that could constitute sexual harassment; thus, a Title IX
Coordinator interacting with a respondent undergoing an emergency removal must serve impartially, without
conflict of interest or bias.
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confusion caused by the “direct threat” language under ADA regulations because those
regulations refer to a “direct threat to the health or safety of others® which does not clearly
encompass a threat to the respondent themselves (e.g., where a respondent threatens self-harm).
By revising § 106.44(c) to refer to a threat to the physical health or safety “of any student or
other individual” this provision does encompass a respondent’s threat of self-harm (when the
threat arises from the allegations of sexual harassment), and is aligned with the language used in
FERPA’s health or safety exception.”®® We note that recipients still need to comply with
applicable disability laws, including the ADA, in making emergency removal decisions.

The Department appreciates commenters’ varied concerns that complying with these final
regulations, and with disability laws, may pose challenges for recipients, including specific
challenges for elementary and secondary schools, and postsecondary institutions, because of the
intersection among the IDEA, Section 504, the ADA, and how to conduct an emergency removal
under these final regulations under Title IX. The Department will offer technical assistance to
recipients regarding compliance with laws under the Department’s enforcement authority.
However, the Department does not believe that recipients’ obligations under multiple civil rights
laws requires changing the emergency removal provision in § 106.44(c) because this is an

important provision to ensure that recipients have flexibility to balance the need to address

96528 CFR 35.139(b) (“In determining whether an individual poses a direct threat to the health or safety of others, a
public entity must make an individualized assessment, based on reasonable judgment that relies on current medical
knowledge or on the best available objective evidence, to ascertain: the nature, duration, and severity of the risk; the
probability that the potential injury will actually occur; and whether reasonable modifications of policies, practices,
or procedures or the provision of auxiliary aids or services will mitigate the risk.”) (emphasis added).

%6 E.g.,20 U.S.C. 1232g(b)(1)(I) (allowing disclosure, without prior written consent, of personally identifiable
information from a student’s education records “subject to regulations of the Secretary, in connection with an
emergency, appropriate persons if the knowledge of such information is necessary to protect the health or safety of
the student or other persons”); see also regulations implementing FERPA, 34 CFR 99.31(a)(10) and 99.36.
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emergency situations with fair treatment of a respondent who has not yet been proved
responsible for sexual harassment. The Department does not believe that applicable disability
laws, or other State laws, render a recipient unable to comply with all relevant legal obligations.
For instance, with respect to compulsory education laws, nothing in § 106.44(c) relieves a
recipient from complying with State laws requiring that students under a certain age receive
government-provided education services. As a further example, nothing in § 106.44(c) prevents a
recipient from involving a student’s IEP team before making an emergency removal decision,
and § 106.44(c) does not require a recipient to remove a respondent where the recipient has
determined that the threat posed by the respondent, arising from the sexual harassment
allegations, is a manifestation of a disability such that the recipient’s discretion to remove the
respondent is constrained by IDEA requirements.
Changes: We have replaced the phrase “students or employees” with the phrase “any student or
other individual” in § 106.44(c) and removed specification of certain titles of the ADA, instead
referencing the whole of the ADA.

Post-Removal Challenges
Comments: Some commenters supported § 106.44(c) giving respondents notice and opportunity
to challenge the removal immediately after the removal, because during a removal a respondent
might lose a significant amount of instructional time while waiting for a grievance proceeding to
conclude, and being out of school can harm the academic success and emotional health of the
removed student. Other commenters asserted that respondents should not be excluded from a
recipient’s education program or activity until conclusion of a grievance process, and a post-

removal challenge after the fact is insufficient to assure due process for respondents, especially
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because § 106.44(c) does not specify requirements for the time frame or procedures used for a
challenging the removal decision.

Some commenters argued that the ability of a removed respondent to challenge the
removal would pose an unnecessary increased risk to the safety of the community, especially
because § 106.44(c) already requires the recipient to determine the removal was justified by an
individualized safety and risk analysis. Commenters argued that a school’s emergency removal
decision should stand until a threat assessment team has met and given a recommendation to
affirm or overrule the decision.

Some commenters asserted that § 106.44(c) is ambiguous about the right to a post-
removal challenge and argued that the failure to provide more clarity is problematic because it is
unclear if the “immediate” challenge must occur minutes, hours, one day, or several days after
the removal. Commenters argued that a plain language interpretation of “immediately” may
require the challenge to occur minutes after the suspension, but this could jeopardize the safety
of the complainant and the community, because the very point of an interim suspension is to
remove a known risk from campus. Other commenters argued that requiring an “immediate”
post-removal challenge could undermine the respondent’s due process rights, because the
respondent might not be physically present on campus when the interim suspension (e.g.,
removal) is issued. Some commenters argued that there should be a delay between when the
removal occurred and when the opportunity to challenge occurs, because students and employees
are often afraid of providing information to college administrations due to legitimate, reasonable
fear for their own safety. Commenters requested that this provision be modified to give the

respondent a challenge opportunity “as soon as reasonably practicable” rather than
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“immediately.” Commenters asked whether providing a challenge opportunity “immediately”
must, or could, be the same as the “prompt” time frames required under § 106.45.

Discussion: The Department appreciates commenters’ support of the post-removal challenge
opportunity provided in § 106.44(c). The Department disagrees with commenters who suggested
that no challenge to removals ought to be possible, and believes that § 106.44(c) appropriately
balances the interests involved in emergency situations. We do not believe that prescribing
procedures for the post-removal challenge is necessary or desirable, because this provision
ensures that respondents receive the essential due process requirements of notice and opportunity
to be heard while leaving recipients flexibility to use procedures that a recipient deems most
appropriate.”®” These final regulations aim to improve the perception and reality of the fairness
and accuracy by which a recipient resolves allegations of sexual harassment, and therefore the §
106.45 grievance process prescribes a consistent framework and specific procedures for
resolving formal complaints of sexual harassment. By contrast, § 106.44(c) is not designed to
resolve the underlying allegations of sexual harassment against a respondent, but rather to ensure
that recipients have the authority and discretion to appropriately handle emergency situations that
may arise from allegations of sexual harassment. As discussed above, the final regulations revise
the language in § 106.44(c) to add the phrase “arising from the allegations of sexual
harassment,” which clarifies that the facts or circumstances that justify a removal might not be

the same as the sexual harassment allegations but might “arise from” those allegations.

%7 E.g., Goss v. Lopez, 419 U.S. 565, 582-83 (1975) (“Students whose presence poses a continuing danger to
persons or property or an ongoing threat of disrupting the academic process may be immediately removed from
school. In such cases, the necessary notice and rudimentary hearing should follow as soon as practicable”).
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The Department disagrees that a post-removal challenge is unnecessary because the
individualized safety and risk analysis already determined that removal was justified; the purpose
of a true emergency removal is to authorize a recipient to respond to immediate threats even
without providing the respondent with pre-deprivation notice and opportunity to be heard
because this permits a recipient to protect the one or more persons whose physical health or
safety may be in jeopardy. The respondent’s first opportunity to challenge the removal (e.g., by
presenting the recipient with facts that might contradict the existence of an immediate threat to
physical health or safety) might be after the recipient already reached its determination that
removal is justified, and due process principles (whether constitutional due process of law, or
fundamental fairness) require that the respondent be given notice and opportunity to be heard.”®®
Section 106.44(c) does not preclude a recipient from convening a threat assessment team to
review the recipient’s emergency removal determination, but § 106.44(c) still requires the
recipient to give the respondent post-removal notice and opportunity to challenge the removal
decision.

The Department expects the emergency removal process to be used in genuine
emergency situations, but when it is used, recipients must provide an opportunity for a removed
individual to challenge their removal immediately after the removal. The term “immediately”
will be fact-specific, but is generally understood in the context of a legal process as occurring
without delay, as soon as possible, given the circumstances. “Immediately” does not require a

time frame of “minutes” because in the context of a legal proceeding the term immediately is not

98 Goss, 419 U.S. at 580 (“At the very minimum, therefore, students facing suspension and the consequent
interference with a protected property interest must be given some kind of notice and afforded some kind of
hearing.”).
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generally understood to mean an absolute exclusion of any time interval. “Immediately” does not
imply the same time frame as the “reasonably prompt” time frames that govern the grievance
process under § 106.45, because “immediately” suggests a more pressing, urgent time frame than
“reasonable promptness.” This is appropriate because § 106.44(c) does not require a recipient to
provide the respondent with any pre-deprivation notice or opportunity to be heard, so requiring
post-deprivation due process protections “immediately” after the deprivation ensures that a
respondent’s interest in access to education is appropriately balanced against the recipient’s
interest in quickly addressing an emergency situation posed by a respondent’s risk to the physical
health or safety of any student or other individual. We decline to require the post-removal notice
and challenge to be given “as soon as reasonably practicable” instead of “immediately” because
that would provide the respondent less adequate post-deprivation due process protections.
Changes: None.

No Stated Time Limitation for the Emergency Removal
Comments: Some commenters viewed the absence of a time limitation with respect to how long
an emergency removal could be as a source of harm to both respondents and complainants.
Commenters asserted that, given how long the grievance process could take, students and
employees removed from their education or employment until conclusion of the grievance
process could experience considerable negative consequences. Commenters argued that the
proposed rules should not encourage emergency removal, particularly not when other, less severe
measures could be taken to ensure safety pending an investigation. Commenters proposed
limiting an emergency removal to seven days, during which time an institution would determine
in writing that an immediate threat to health or safety exists, warranting the emergency action,

and if no such determination is reached, the respondent would be reinstated.
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Discussion: The final regulations require schools to offer supportive measures to complainants
and permit recipients to offer supportive measures to respondents. We decline to require
emergency removals in every situation where a formal complaint triggers a grievance process.
The grievance process is designed to conclude promptly, and the issue of whether a respondent
needs to be removed on an emergency basis should not arise in most cases, since § 106.44(c)
applies only where emergency removal is justified by an immediate threat to the physical health
or safety of any student or other individual. Revised § 106.44(a), and revised § 106.45(b)(1)(1),
prohibit a recipient from imposing against a respondent disciplinary sanctions or other actions
that are not supportive measures as defined in § 106.30, without following the § 106.45
grievance process. Emergency removal under § 106.44(c) constitutes an exception to those
prohibitions, and should not be undertaken in every situation where sexual harassment has been
alleged. Rather, emergency removal is appropriate only when necessary to address imminent
threats to a person’s physical health or safety arising from the allegations of sexual harassment.

The Department declines to put any temporal limitation on the length of a valid
emergency removal, although nothing in the final regulations precludes a recipient from
periodically assessing whether an immediate threat to physical health or safety is ongoing or has
dissipated.
Changes: None.

“removal”

Comments: Commenters requested clarification in the following regards: Would removing a
respondent from a class, or changing the respondent’s class schedule, before a grievance process
is completed (or where no formal complaint has initiated a grievance process), require a recipient

to undertake emergency removal procedures? Under § 106.44(c) must a recipient remove a
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respondent from the entirety of recipient’s education program or activity, or may a recipient
choose to only remove the respondent to the extent the individual poses an emergency in a
specific setting, i.e., a certain class, student organization, living space, athletic team, etc.?

Commenters argued that the § 106.30 definition of supportive measures and § 106.44(c)
regarding emergency removal could lead to confusion among recipients about what steps they
can take to protect a complainant’s safety and access to education prior to conclusion of a
grievance process, or where no formal complaint has initiated a grievance process. One
commenter suggested modifying this provision to expressly permit partial exclusion from
programs or activities by adding the phrase “or any part thereof.”

Commenters argued that § 106.44(c) would make it too difficult to remove a respondent
before the completion of a disciplinary proceeding absent an extreme emergency. Commenters
suggested that the Department should consider a more nuanced approach that provides schools
with a range of options, short of emergency removal, that are proportionate to the alleged
misconduct and meet the needs of the victim. Commenters requested that § 106.44(c) be revised
to allow an appropriate administrator (such as a dean of students), in consultation with the Title
IX Coordinator, discretion to determine the appropriateness of an emergency removal based on a
standard that is in the best interest of the institution.

Some commenters argued that even where an emergency threat exists, § 106.44(c) does
not provide a time frame in which the recipient must make this emergency removal decision,
leaving survivors vulnerable to daily contact with a dangerous respondent. Commenters asserted
that recipients should be able to remove a respondent from a dorm or shared classes before
conclusion of a disciplinary proceeding, particularly when it is clear that the survivor’s education

will be harmed otherwise. Commenters asserted that 80 percent of rapes and sexual assaults are
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committed by someone known to the victim,”®® which means that it is highly likely that the
victim and perpetrator share a dormitory, a class, or other aspect of the school environment and
that § 106.44(c) (combined with the § 106.30 definition of “supportive measures”) leaves victims
in continual contact with their harasser, thereby prioritizing the education of accused harassers
over the education of survivors. Commenters argued that survivors should not have to wait until
the end of a grievance process to be protected from seeing a perpetrator in class or on campus,
and this provision would pressure survivors to file formal complaints when many survivors do
not want a formal process for valid personal reasons, because a formal process would be the only
avenue for ensuring that a “guilty” respondent will be suspended or expelled. Commenters
recommended adding language to clarify that nothing shall prevent elementary and secondary
schools from implementing an “alternate assignment” during the pendency of an investigation,
provided that the same is otherwise permitted by law.

One commenter suggested combining the emergency removal and supportive measures
provisions into a single “interim measures” provision.
Discussion: The Department believes the § 106.30 definition of supportive measures, and §
106.44(c) governing emergency removals, in the context of the revised requirements in §
106.44(a) and § 106.45(b)(1)(1) (requiring recipients to offer supportive measures to
complainants while not imposing against respondents disciplinary sanctions or other actions that

are not “supportive measures”’) provide a wide range and variety of options for a recipient to

9% Commenters cited: U.S. Dep’t. of Justice, Office of Justice Programs, Bureau of Justice Statistics, Special
Report: Rape and Sexual Assault Victimization Among College-Age Females, 1995-2013 (2014).
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preserve equal educational access, protect the safety of all parties, deter sexual harassment, and
respond to emergency situations.

Under § 106.30, a supportive measure must not be punitive or disciplinary, but may
burden a respondent as long as the burden is not unreasonable. As discussed in the “Supportive
Measures” subsection of the “Section 106.30 Definitions” section of this preamble, whether a
certain measure unreasonably burdens a respondent requires a fact-specific inquiry. Changing a
respondent’s class schedule or changing a respondent’s housing or dining hall assignment may
be a permissible supportive measure depending on the circumstances. By contrast, removing a
respondent from the entirety of the recipient’s education programs and activities, or removing a
respondent from one or more of the recipient’s education programs or activities (such as removal
from a team, club, or extracurricular activity), likely would constitute an unreasonable burden on
the respondent or be deemed disciplinary or punitive, and therefore would not likely qualify as a
supportive measure. Until or unless the recipient has followed the § 106.45 grievance process (at
which point the recipient may impose any disciplinary sanction or other punitive or adverse
consequence of the recipient’s choice), removals of the respondent from the recipient’s education

970

program or activity’’® need to meet the standards for emergency removals under § 106.44(c).””!

Supportive measures provide one avenue for recipients to protect the safety of parties and

970 As discussed in the “Section 106.44(a) ‘education program or activity’” subsection of the “Section 106.44
Recipient’s Response to Sexual Harassment, Generally” section of this preamble, the Title IX statute and existing
regulations provide definitions of “program or activity” that apply to interpretation of a recipient’s “education
program or activity” in these final regulations, and we have clarified in § 106.44(a) that for purposes of responding
to sexual harassment a recipient’s education program or activity includes circumstances over which the recipient
exercised substantial control. 20 U.S.C. 1687; 34 CFR 106.2(h); 34 CFR 106.2(i) (defining “recipient”); 34 CFR
106.31(a) (referring to “any academic, extracurricular, research, occupational training, or other education program
or activity operated by a recipient which receives Federal financial assistance”).

971 Cf. § 106.44(d) (a non-student employee-respondent may be placed on administrative leave (with or without pay)
while a § 106.45 grievance process is pending, without needing to meet the emergency removal standards in §
106.44(c)).
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permissibly may affect and even burden the respondent, so long as the burden is not
unreasonable. Supportive measures may include, for example, mutual or unilateral restrictions on
contact between parties or re-arranging class schedules or classroom seating assignments, so
complainants need not remain in constant or daily contact with a respondent while an
investigation is pending, or even where no grievance process is pending.

Whether an elementary and secondary school recipient may implement an “alternate
assignment” during the pendency of an investigation (or without a grievance process pending), in
circumstances that do not justify an emergency removal, when such action is otherwise permitted
by law, depends on whether the alternate assignment constitutes a disciplinary or punitive action
or unreasonably burdens the respondent (in which case it would not qualify as a supportive
measure as defined in § 106.30).°’> Whether an action “unreasonably burdens” a respondent is
fact-specific, but should be evaluated in light of the nature and purpose of the benefits,
opportunities, programs and activities, of the recipient in which the respondent is participating,
and the extent to which an action taken as a supportive measure would result in the respondent
forgoing benefits, opportunities, programs, or activities in which the respondent has been
participating. An alternate assignment may, of course, be appropriate when an immediate threat
justifies an emergency removal of the respondent because under the final regulations, emergency
removal may justify total removal from the recipient’s education program or activity, so offering

the respondent alternate assignment is included within the potential scope of an emergency

972 For discussion of alternate assignments when the respondent is a non-student employee, see the “Section
106.44(d) Administrative Leave” subsection of the “Additional Rules Governing Recipients’ Responses to Sexual
Harassment” subsection of the “Section 106.44 Recipient’s Response to Sexual Harassment, Generally” section of
this preamble.
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removal. Under § 106.44(a), the recipient must offer supportive measures to the complainant,
and if a particular action — such as alternate assignment — does not, under specific circumstances,
meet the definition of a supportive measure, then the recipient must carefully consider other
individualized services, reasonably available, designed to restore or preserve the complainant’s
equal educational access and/or protect safety and deter sexual harassment, that the recipient will
offer to the complainant.

We do not believe that the final regulations incentivize complainants to file formal
complaints when they otherwise do not wish to do so just to avoid contacting or communicating
with a respondent, because supportive measures permit a range of actions that are non-punitive,
non-disciplinary, and do not unreasonably burden a respondent, such that a recipient often may
implement supportive measures that do meet a complainant’s desire to avoid contact with the
respondent. For example, if a complainant and respondent are both members of the same athletic
team, a carefully crafted unilateral no-contact order could restrict a respondent from
communicating directly with the complainant so that even when the parties practice on the same
field together or attend the same team functions together, the respondent is not permitted to
directly communicate with the complainant. Further, the recipient may counsel the respondent
about the recipient’s anti-sexual harassment policy and anti-retaliation policy, and instruct the
team coaches, trainers, and staff to monitor the respondent, to help enforce the no-contact order
and deter any sexual harassment or retaliation by the respondent against the complainant.
Further, nothing in the final regulations, or in the definition of supportive measures in § 106.30,
precludes a recipient from altering the nature of supportive measures provided, if circumstances
change. For example, if the Title IX Coordinator initially implements a supportive measure

prohibiting the respondent from directly communicating with the complainant, but the parties
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later each independently decide to take the same lab class, the Title IX Coordinator may, at the
complainant’s request, reevaluate the circumstances and offer the complainant additional
supportive measures, such as requiring the professor teaching the lab class to ensure that the
complainant and respondent are not “teamed up” or assigned to sit near each other or assigned as
to be “partners,” during or as part of the lab class.

Commenters correctly observe that the final regulations prohibit suspending or expelling
a respondent without first following the § 106.45 grievance process, or unless an emergency
situation justices removal from the recipient’s education program or activity (which removal
may, or may not, be labeled a “suspension” or “expulsion” by the recipient). We do not believe
this constitutes unfairness to survivors, or poses a threat to survivors’ equal educational access,
because there are many actions that meet the definition of supportive measures that may restore
or preserve a complainant’s equal access, protect a complainant’s safety, and/or deter sexual
harassment without punishing or unreasonably burdening a respondent. As discussed in the
“Section 106.45(b)(1)(iv) Presumption of Non-Responsibility” subsection of the “General
Requirements for § 106.45 Grievance Process” subsection of the “Section 106.45 Recipient’s
Response to Formal Complaints™ section of this preamble, refraining from treating people
accused of wrongdoing as responsible for the wrongdoing prior to evidence proving the person is
responsible is a fundamental tenet of American justice. These final regulations appropriately
ensure that respondents are not unfairly, prematurely treated as responsible before being proved
responsible, with certain reasonable exceptions: emergency removals, administrative leave for
employees, and informal resolution of a formal complaint that resolves the allegations without a
full investigation and adjudication but may result in consequences for a respondent including

suspension or expulsion. In this way, the final regulations ensure that every complainant is
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offered supportive measures designed to preserve their equal educational access and protect their
safety (even without any proof of the merits of the complainant’s allegations) consistent with due
process protections and fundamental fairness. As an example, a complainant understandably may
desire as a supportive measure the ability to avoid being in the same classroom with a
respondent, whether or not the complainant wants to file a formal complaint. A school may
conclude that transferring the respondent to a different section of that class (e.g., that meets on a
different day or different time than the class section in which the complainant and respondent are
enrolled) is a reasonably available supportive measure that preserves the complainant’s equal
access and protects the complainant’s safety or deters sexual harassment, while not constituting
an unreasonable burden on the respondent (because the respondent is still able to take that same
class and earn the same credits toward graduation, for instance). If, on the other hand, that class
in which both parties are enrolled does not have alternative sections that meet at different times,
and precluding the respondent from completing that class would delay the respondent’s
progression toward graduation, then the school may determinate that requiring the respondent to
drop that class would constitute an unreasonable burden on the respondent and would not quality
as a supportive measure, although granting the complainant an approved withdrawal from that
class with permission to take the class in the future, would of course constitute a permissible
supportive measure for the recipient to offer the complainant. Alternatively in such a
circumstance (where the complainant, like the respondent, cannot withdraw from that class and
take it later without delaying progress toward graduation), the school may offer the complainant
as a supportive measure, for example, a one-way no contact order that prohibits the respondent
from communicating with the complainant and assigns the respondent to sit across the classroom

from the complainant. As such an example shows, these final regulations allow, and require, a
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recipient to carefully consider the specific facts and circumstances unique to each situation to
craft supportive measures to help a complainant without prematurely penalizing a respondent.

The Department does not believe it is necessary or appropriate to require a time frame for
when a recipient must undertake an emergency removal, because the risk arising from the sexual
harassment allegations that may justify a removal may arise at any time; further, § 106.44(a)
requires a recipient to respond “promptly” to sexual harassment, and if an emergency removal is
a necessary part of a recipient’s non-deliberately indifferent response then such a response must
be prompt. We reiterate that emergency removal is not about reaching factual conclusions about
whether the respondent is responsible for the underlying sexual harassment allegations.
Emergency removal is about determining whether an immediate threat arising out of the sexual
harassment allegations justifies removal of the respondent.

We appreciate the opportunity to clarify that, where the standards for emergency removal
are met under § 106.44(c), the recipient has discretion whether to remove the respondent from all
the recipient’s education programs and activities, or to narrow the removal to certain classes,
teams, clubs, organizations, or activities. We decline to add the phrase “or any part thereof” to
this provision because a “part of” a program may not be readily understood, and we believe the
authority to exclude entirely includes the lesser authority to exclude partially.

Section 106.44(a) and § 106.45(b)(1)(1) forbid a recipient from imposing disciplinary
sanctions (or other actions that are not supportive measures) on a respondent without first
following a grievance process that complies with § 106.45. We reiterate that a § 106.44(c)
emergency removal may be appropriate whether or not a grievance process is underway, and that
the purpose of an emergency removal is to protect the physical health or safety of any student or

other individual to whom the respondent poses an immediate threat, arising from allegations of
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sexual harassment, not to impose an interim suspension or expulsion on a respondent, or penalize
a respondent by suspending the respondent from, for instance, playing on a sports team or
holding a student government position, while a grievance process is pending. The final
regulations respect complainants’ autonomy and understand that not every complainant wishes to
participate in a grievance process, but a complainant’s choice not to file a formal complaint or
not to participate in a grievance process does not permit a recipient to bypass a grievance process
and suspend or expel (or otherwise discipline, penalize, or unreasonably burden) a respondent
accused of sexual harassment. An emergency removal under § 106.44(c) separates a respondent
from educational opportunities and benefits, and is permissible only when the high threshold of
an immediate threat to a person’s physical health or safety justifies the removal.

Because the purposes of, and conditions for, “supportive measures” as defined in §
106.30 differ from the purposes of, and conditions for, an emergency removal under § 106.44(c),
we decline to combine these provisions. Both provisions, and the final regulations as a whole, do
not prioritize the educational needs of a respondent over a complainant, or vice versa, but aim to
ensure that complainants receive a prompt, supportive response from a recipient, respondents are
treated fairly, and recipients retain latitude to address emergency situations that may arise.
Changes: None.

“individualized safety and risk analysis”

Comments: Many commenters argued that the lack of guidance in § 106.44(c) on the
requirements for conducting the “individualized safety and risk analysis™ is confusing, and
should be better defined because it could lead to inconsistent results from school to school,
county to county, and State to State. Some commenters expressed overall support for this

provision, but argued that the power of removal should not be wielded without careful
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consideration, and requested clarity about who would undertake the risk analysis (e.g., an
internal or external individual on behalf of a recipient). Other commenters stated that § 106.44(c)
should list factors to consider in the required safety and risk analysis including: whether violence
was alleged (which commenters asserted is rare in cases involving alleged incapacitation), how
long the complainant took to file a complaint, whether the complainant has reported the
allegations to the police, and whether there are other, less restrictive measures that could be
taken. Commenters argued that the risk assessment requirement may prevent the removal of
respondents who are in fact dangerous because context and other nuances may not be accounted
for in the assessment. One commenter stated that the § 106.44(c) safety and risk analysis
requirements are “good, but sometimes not realistic” because threat assessment teams do not
meet daily, and it is sometimes necessary to decide a removal in a matter of hours. Other
commenters stated some recipients have already incorporated this sort of threat assessment into
their decision matrix because postsecondary institutions are obligated to take reasonable steps to
address dangers or threats to their students.

Some commenters were concerned that institutions lack sufficient resources to properly
conduct the required safety and risk analysis, that institutions lack the proper tools to conduct
assessments calibrated to the age and developmental issues of the respondent, and that
institutions lack the training and knowledge to properly implement such assessments.
Commenters asserted that this provision would require institutions to train employees to conduct
an individualized safety and risk analysis before removing students on an emergency basis, but
that such assessments are rarely within the capacity or expertise of a single employee, and thus

may require a committee or task force dedicated for this purpose.
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Discussion: Recipients are entitled to use § 106.44(c) to remove a respondent on an emergency
basis, only where there is an immediate threat to the physical health or safety of any student or
other individual. The “individualized safety or risk analysis” requirement ensures that the
recipient should not remove a respondent from the recipient’s education program or activity
pursuant to § 106.44(c) unless there is more than a generalized, hypothetical, or speculative
belief that the respondent may pose a risk to someone’s physical health or safety. The
Department believes that the immediate threat to physical health or safety threshold for justifying
a removal sufficiently restricts § 106.44(c) to permitting only emergency removals and believes
that further describing what might constitute an emergency would undermine the purpose of this
provision, which is to set a high threshold for emergency removal yet ensure that the provision
will apply to the variety of circumstances that could present such an emergency. The Department
also believes that the final regulations adequately protect respondents, since in cases where the
recipient removes a respondent, the recipient must follow appropriate procedures, including
bearing the burden of demonstrating that the removal meets the threshold specified by the final
regulations, based on a factual, individualized safety and risk analysis. We understand
commenters’ concerns that the individualized, fact-based nature of an emergency removal
assessment may lead to different results from school to school or State to State, but different
results may be reasonable based on the unique circumstances presented in individual situations.

Because the safety and risk analysis under § 106.44(c) must be “individualized,” the
analysis cannot be based on general assumptions about sex, or research that purports to profile
characteristics of sex offense perpetrators, or statistical data about the frequency or infrequency
of false or unfounded sexual misconduct allegations. The safety and risk analysis must be

individualized with respect to the particular respondent and must examine the circumstances

758

T & Memraiftiag Materials Page 0801



“arising from the allegations of sexual harassment” giving rise to an immediate threat to a
person’s physical health or safety. These circumstances may include factors such as whether
violence was allegedly involved in the conduct constituting sexual harassment, but could also
include circumstances that “arise from” the allegations yet do not constitute the alleged conduct
itself; for example, a respondent could pose an immediate threat of physical self-harm in reaction
to being accused of sexual harassment. For a respondent to be removed on an emergency basis,
the school must determine that an immediate threat exists, and that the threat justifies removal.
Section 106.44(c) does not limit the factors that a recipient may consider in reaching that
determination.

We appreciate commenters’ concerns that performing safety and risk analyses may
require a recipient to expend resources or train employees, but without an individualized safety
and risk analysis a recipient’s decision to remove a respondent might be arbitrary, and would fail
to apprise the respondent of the basis for the recipient’s removal decision so that the respondent
has an opportunity to challenge the decision. Procedural due process of law and fundamental
fairness require that a respondent deprived of an educational benefit be given notice and
opportunity to contest the deprivation;”’® without knowing the individualized reasons why a
recipient determined that the respondent posed a threat to someone’s physical health or safety,
the respondent cannot assess a basis for challenging the recipient’s removal decision. Recipients
may choose to provide specialized training to employees or convene interdisciplinary threat

assessment teams, or be required to take such actions under other laws, and § 106.44(c) leaves

973 See the “Role of Due Process in the Grievance Process” section of this preamble.
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recipients flexibility to decide how to conduct an individualized safety and risk analysis, as well
as who will conduct the analysis.
Changes: None.
“provides the respondent with notice and an opportunity to challenge the decision
immediately following the removal”

Comments: One commenter stated that during any emergency removal hearing, schools should
be required to share all available evidence with the respondent, permit that person an opportunity
to be heard, and allow the respondent’s advisor to cross-examine any witnesses. According to the
commenter, if these full procedural rights are not extended, this provision would create a
loophole that allows emergency measures to effectively replace a full grievance process.
Commenters also argued that a recipient’s emergency removal decisions would often be hastily
made, and that recipients would ignore requirements that a removed student be given the
opportunity to review or challenge the decision made by the recipient. Commenters argued that §
106.44(c) should include express language safeguarding students against abusive practices
during the challenge procedure. One commenter suggested adding the word “meaningful” so the
respondent would have “a meaningful opportunity” to challenge the removal decision, asserting
that certain institutions of higher education in California have not consistently given respondents
meaningful opportunities to “make their case.” While supportive of § 106.44(c), one commenter
suggested modifying this provision to require the recipient to send the respondent written notice
of the specific facts that supported the recipient’s decision to remove the student, so the
respondent can meaningfully challenge the removal decision.

Some commenters asserted that if the respondent has a right to challenge the emergency

removal, the recipient must offer an equitable opportunity for the complainant to contest an
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overturned removal or participate in the respondent’s challenge process. Other commenters
asked whether § 106.44(c) requires, or allows, a recipient to notify the complainant that a
respondent has been removed under this provision, that a respondent is challenging a removal
decision, or that a removal decision has been overturned by the recipient after a respondent’s
challenge.

Commenters argued that § 106.44(c) would also effectively mandate that an institution’s
employees must be trained to conduct hearings or other undefined post-removal procedures in
the event that a respondent exercises the right to challenge the emergency removal. Commenters
argued that this burden likely would require a dedicated officer or committee to carry out
procedural obligations that did not previously exist, and these burdens were not contemplated at
the time of the recipient’s acceptance of the Federal funding. Commenters argued that §
106.44(c) would provide rights to at-will employees that are otherwise unavailable, restricting
employment actions that are normally within the discretion of an employer.

Commenters requested clarification about the procedures for challenging a removal
decision, such as: whether a respondent’s opportunity challenge the emergency removal means
the recipient must, or may, use processes under § 106.45 to meet its obligations, including
whether evidence must be gathered, witnesses must be interviewed, or a live hearing with cross-
examination must be held; whether the recipient, or respondent, will bear the burden of proof
that the removal decision was correct or incorrect; whether the recipient must, or may, involve
the complainant in the challenge procedure; whether the recipient must, or may, use the
investigators and decision-makers that have been trained pursuant to § 106.45 to conduct the

post-removal challenge procedure; and whether the determinations about an emergency removal
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must, or may, influence a determination regarding responsibility during a grievance process
under § 106.45.

Discussion: The Department disagrees that § 106.44(c) poses a possible loophole through which
recipients may bypass giving respondents the due process protections in the § 106.45 grievance
process. The threshold for an emergency removal under § 106.44(c) is adequately high to prevent
recipients from using emergency removal as a pretense for imposing interim suspensions and
expulsions. We do not believe it is necessary to revise § 106.44(c) to prevent recipients from
imposing “abusive” procedures on respondents; recipients will be held accountable for reaching
removal decisions under the standards of § 106.44(c), giving recipients adequate incentive to
give respondents the immediate notice and challenge opportunity following a removal decision.
We do not believe that recipients will make emergency removal decisions “hastily,” and a
respondent who believes a recipient has violated these final regulations may file a complaint with
OCR.

The Department does not want to prescribe more than minimal requirements on recipients
for purposes of responding to emergency situations. We decline to require written notice to the
respondent because minimal due process requires some kind of notice, and compliance with a
notice requirement suffices for a recipient’s handling of an emergency situation.”’* We decline to
add the modifier “meaningful” before “opportunity” because the basic due process requirement

of an opportunity to be heard entails an opportunity that is appropriate under the circumstances,

974 E.g., Goss, 419 U.S. at 578-79 (holding that in the public school context “the interpretation and application of the
Due Process Clause are intensely practical matters” that require at a minimum notice and “opportunity for hearing
appropriate to the nature of the case”) (internal quotation marks and citations omitted).
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which ensures a meaningful opportunity.””> While a recipient has discretion (subject to FERPA
and other laws restricting the nonconsensual disclosure of personally identifiable information
from education records) to notify the complainant of removal decisions regarding a respondent,
or post-removal challenges by a respondent, we do not require the complainant to receive notice
under § 106.44(c) because not every emergency removal directly relates to the complainant. As
discussed above, circumstances that justify removal must be “arising from the allegations of
sexual harassment” yet may consist of a threat to the physical health or safety of a person other
than the complainant (for example, where the respondent has threatened self-harm).”’¢

The Department disagrees that § 106.44(c) requires a recipient to go through excessively
burdensome procedures prior to removing a respondent on an emergency basis. The seriousness
of the consequence of a recipient’s decision to removal of a student or employee, without a
hearing beforehand, naturally requires the school to meet a high threshold (i.e., an individualized
safety and risk assessment shows that the respondent poses an immediate threat to a person’s
physical health or safety justifying removal). At the same time, § 106.44(c) leaves recipients
wide latitude to select the procedures for giving notice and opportunity to challenge a removal.

A recipient owes a general duty under § 106.44(a) to respond to sexual harassment in a

manner that is not deliberately indifferent. Where removing an individual on an emergency basis

975 Id.

976 As discussed in the “Section 106.6(e) FERPA” subsection of the “Clarifying Amendments to Existing
Regulations” section of this preamble, the complainant has a right to know the nature of any disciplinary sanctions
imposed on a respondent after the recipient has found the respondent to be responsible for sexual harassment alleged
by the complainant, because the disciplinary sanctions are directly related to the allegations made by the
complainant. By contrast, emergency removal of a respondent does not involve a recipient’s determination that the
respondent committed sexual harassment as alleged by the complainant, and information about the emergency
removal is not necessarily directly related to the complainant. Thus, FERPA (or other privacy laws) may restrict a
recipient’s discretion to disclose information relating to the emergency removal.
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is necessary to avoid acting with deliberate indifference, a recipient must meet the requirements
in § 106.44(c). The Department disagrees that § 106.44(c) imposes requirements on recipients
that violate the Spending Clause, because recipients understand that compliance with Title IX
will require dedication of personnel, time, and resources.”’’ Because this provision does not
prescribe specific post-removal challenge procedures, we do not believe recipients face
significant burdens in training personnel to comply with new or unknown requirements; this
provision ensures that the essential features of due process of law, or fundamental fairness, are
provided to the respondent (i.e., notice and opportunity to be heard), and we believe that
recipients are already familiar with these basic requirements of due process (for public
institutions) or fair process (for private institutions).

In response to commenters’ clarification requests, the post-removal procedure may, but
need not, utilize some or all the procedures prescribed in § 106.45, such as providing for
collection and presentation of evidence. Nothing in § 106.44(c) or the final regulations precludes
a recipient from placing the burden of proof on the respondent to show that the removal decision
was incorrect. Section 106.44(c) does not preclude a recipient from using Title IX personnel
trained under § 106.45(b)(1)(ii1) to make the emergency removal decision or conduct a post-
removal challenge proceeding, but if involvement with the emergency removal process results in
bias or conflict of interest for or against the complainant or respondent, § 106.45(b)(1)(iii) would

preclude such personnel from serving in those roles during a grievance process.”’® Facts and

977 See discussion under the “Spending Clause” subsection of the “Miscellaneous” section of this preamble.

978 Section 106.45(b)(1)(iii) requires all Title IX Coordinators, investigators, decision-makers, and persons who
facilitate an informal resolution to be free from bias or conflicts of interest for or against complainants or
respondents generally, or for or against any individual complainant or respondent.
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evidence relied on during an emergency removal decision and post-removal challenge procedure
may be relevant in a § 106.45 grievance process against the respondent but would need to meet
the requirements in § 106.45; for example, a witness who provided information to a
postsecondary institution recipient for use in reaching an emergency removal decision would
need to appear and be cross-examined at a live hearing under § 106.45(b)(6)(i) in order for the
witness’s statement to be relied on by the decision-maker.
Changes: None.

How OCR Will Enforce the Provision
Comments: Commenters requested clarification about how OCR would enforce § 106.44(c),
including what standard OCR would use in deciding whether a removal was proper; whether
OCR would only find a violation if the recipient violates § 106.44(c) with deliberate
indifference; whether violating this provision constitutes a violation of Title IX; whether OCR
would defer to the determination reached by the recipient even if OCR would have reached a
different determination based on the independent weighing of the evidence; whether a harmless
error standard would apply to OCR’s evaluation of a proper removal decision and only require
reversing the recipient’s removal decision if OCR thinks the outcome was affected by a
recipient’s violation of § 106.44(c); and whether OCR, or the recipient, would bear the burden of
showing the correctness or incorrectness of the removal decision or the burden of showing that
any violation affected the outcome or not.
Discussion: OCR will enforce this provision fully and consistently with other enforcement
practices. OCR will not apply a harmless error standard to violations of Title IX, and will fulfill
its role to ensure compliance with Title IX and these final regulations regardless of whether a

recipient’s non-compliance is the result of the recipient’s deliberate indifference or other level of
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intentionality. Recipients whose removal decisions fail to comply with § 106.44(c) may be found
by OCR to be in violation of these final regulations. As discussed above, a recipient may need to
undertake an emergency removal under § 106.44(c) in order to meet its duty not to be
deliberately indifferent to sexual harassment. However, OCR will not second guess the decisions
made under a recipient’s exercise of discretion so long as those decisions comply with the terms
of § 106.44(c). For example, OCR may assess whether a recipient’s failure to undertake an
individualized risk assessment was deliberately indifferent under § 106.44(a), but OCR will not
second guess a recipient’s removal decision based on whether OCR would have weighed the
evidence of risk differently from how the recipient weighed such evidence. While not every
regulatory requirement purports to represent a definition of sex discrimination, Title IX
regulations are designed to make it more likely that a recipient does not violate Title IX’s non-
discrimination mandate, and the Department will vigorously enforce Title IX and these final
regulations.

Changes: None.

Section 106.44(d) Administrative Leave

Comments: Some commenters expressed support for § 106.44(d), asserting that this provision
appropriately recognizes that cases involving employees as respondents, especially faculty or
administrative staff, should have different frameworks than cases involving students.

Some commenters asserted that it is unclear what standard a recipient must satisfy before
it may place an employee on administrative leave. Commenters recommended giving discretion
to an elementary and secondary school recipient to implement an alternate assignment (such as
administrative reassignment to home) for staff during the pendency of an investigation, provided

the same is otherwise permitted by law.
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Commenters wondered how the Department defines “administrative leave,” whether §
106.44(d) applies to paid or unpaid leave, and whether that would depend on how existing
recipient employee conduct codes or employment contracts address the issue of paid or unpaid
leave. Commenters asked whether an employee-respondent placed on leave may collect back pay
from the recipient, if the grievance process determines there was insufficient evidence of
misconduct. One commenter argued that administrative leave must include pay and benefits, as
well as lodging if the employee-respondent resided in campus housing.

One commenter asserted that treating non-student employees differently than students or
student-employees under § 106.44(d) constitutes discrimination. Another commenter questioned
why recipients can deny employees paychecks for months until the conclusion of a formal
grievance process, but give immediate due process for students to challenge an emergency
removal; the commenter asserted that the recipient could simply provide a free semester of
college to cover any loss to a student yet the proposed rules do not require a recipient to give
back pay to an employee. Some commenters argued that § 106.44(c) emergency removal
requirements to undertake an individualized safety and risk analysis and provide notice and an
opportunity to challenge should also apply to administrative leave so that employees receive the
same due process protections as students. Commenters argued that school investigations can take
several months and that being on leave, especially without pay, can be a severe hardship for
many employees. Commenters asserted that the Department should explicitly require recipients
to secure a removed employee’s personal property and be responsible for any damage occurring
to the property before the removed employee can regain custody.

Commenters asserted that § 106.44(d) should apply to student-employee respondents and

should be revised to limit the provision to administrative leave “from the person’s employment,”
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so that a student-employee respondent could still have access to the recipient’s educational
programs but the recipient would not be forced to continue an active employment relationship
with that respondent during the investigation. For example, commenters argued, a recipient
should not be compelled to allow a teaching assistant who has been accused of sexual
harassment to continue teaching while the accusations are being investigated.

Commenters argued that § 106.44(d) should reference disability laws that protect
employees parallel to the references to disability laws in § 106.44(c).

Discussion: The Department appreciates the support from commenters for § 106.44(d), giving a
recipient discretion to place respondents who are employees on administrative leave during the
pendency of an investigation.

We acknowledge commenters’ concerns that § 106.44(d) does not specify conditions
justifying administrative leave; however, we desire to give recipients flexibility to decide when
administrative leave is appropriate. If State law allows or requires a school district to place an
accused employee on “reassignment to home” or alternative assignment, § 106.44(d) does not
preclude such action while an investigation under § 106.45 into sexual harassment allegations
against the employee is pending.

The Department does not define “administrative leave” in this provision, but
administrative leave is generally understood as temporary separation from a person’s job, often
with pay and benefits intact. However, these final regulations do not dictate whether
administrative leave during the pendency of an investigation under § 106.45 must be with pay (or
benefits) or without pay (or benefits). With respect to the terms of administrative leave,
recipients who owe obligations to employees under State laws or contractual arrangements may

comply with those obligations without violating § 106.44(d). Similarly, these final regulations do
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not require back pay to an employee when the pending investigation results in a determination
that the employee was not responsible. Further, this provision does not require a recipient to
cover the costs of lodging for, or to secure the personal property of, an employee placed on
administrative leave, although the final regulations do not preclude a recipient from taking such
actions. We note that these final regulations similarly allow — but do not require — a recipient to
repay a respondent for expenses incurred as a result of an emergency removal or to take actions
to secure personal property during a removal under § 106.44(c) (whether the removed respondent
was a student, or an employee). We also note that § 106.6(f) provides that nothing in this part
may be read in derogation of an individual’s rights, including an employee’s rights, under Title
VII’”® and that other laws such as Title VII may dictate whether administrative leave should be
paid or unpaid and whether a respondent should be repaid for expenses incurred as a result of
any of the recipient’s actions.

The Department acknowledges that being placed on administrative leave — especially if
the leave is without pay — may constitute a hardship for the employee. However, no respondent
who is an employee may be kept on administrative leave indefinitely, because § 106.44(d) does
not authorize administrative leave unless a § 106.45 grievance process has been initiated, and §
106.45(b)(1)(v) requires the grievance process to be concluded within a designated reasonably
prompt time frame. As proposed in the NPRM, § 106.44(d) provided that a recipient may place a

non-student employee respondent on administrative leave during the pendency of an

97 For discussion of the revision to language in § 106.6(f) (i.e., stating in these final regulations that nothing in this
part may be read in derogation of an individual’s rights instead of an employee’s rights, under Title VII), see the
“Section 106.6(f) Title VII and Directed Question 3 (Application to Employees)” subsection of the “Clarifying
Amendments to Existing Regulations” section of this preamble.
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investigation; this was intended to refer to an investigation conducted pursuant to the § 106.45
grievance process. To clarify this point, the Department replaces “an investigation” with “a
grievance process that complies with § 106.45” in § 106.44(d) to make it clear that a recipient
may place a non-student employee respondent on administrative leave during the pendency of a
grievance process that complies with § 106.45. The Department also revised § 106.44(d) to
provide that “nothing in this subpart” instead of “nothing in this section” precludes a recipient
from placing a non-student employee respondent on administrative leave to clarify that §
106.44(d) applies to subpart D of Part 106 of Title 34 of the Code of Federal Regulations. This
revision makes it clear that nothing in subpart D of Part 106 of Title, which concerns
nondiscrimination on the basis of sex in education programs or activities receiving Federal
financial assistance and which includes other provisions such as § 106.44 and § 106.45,
precludes a recipient from placing a non-student employee respondent on administrative leave
during the pendency of a grievance process that complies with § 106.45.

The Department appreciates commenters’ suggestions that the same due process
protections (notice and opportunity to challenge a removal) that apply to respondents under §
106.44(c) should apply to an employee placed on administrative leave under § 106.44(d). This is
unnecessary, because § 106.44(c) applies to an emergency removal of any respondent. Any
respondent (whether an employee, a student, or other person) who poses an immediate threat to
the health or safety of any student or other individual may be removed from the recipient’s
education program or activity on an emergency basis, where an individualized safety and risk
analysis justifies the removal. Thus, respondents who are employees receive the same due
process protections with respect to emergency removals (i.e., post-removal notice and

opportunity to challenge the removal) as respondents who are students.
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The Department also clarifies that pursuant to §106.44(d), a recipient may place a non-
student employee respondent on administrative leave, even if the emergency removal provision
in § 106.44(c) does not apply. With respect to student-employee respondents, we explain more
fully, below, that these final regulations do not necessarily prohibit a recipient from placing a
student-employee respondent on administrative leave if doing so does not violate other
regulatory provisions. For example, placing a student-employee respondent on administrative
leave with pay may be permissible as a supportive measure, defined in § 106.30, for a
complainant (for instance, to maintain the complainant’s equal educational access and/or to
protect the complainant’s safety or deter sexual harassment) as long as that action meets the
conditions that a supportive measure is not punitive, disciplinary, or unreasonably burdensome to
the respondent. Whether a recipient considers placing a student-employee respondent on
administrative leave as part of a non-deliberately indifferent response under § 106.44(a) is a
decision that the Department will evaluate based on whether such a response is clearly
unreasonable in light of the known circumstances. The Department will interpret these final
regulations in a manner that complements an employer’s obligations under Title VII, and nothing
in these final regulations or in Part 106 of Title 34 of the Code of Federal Regulations may be
read in derogation of any individual’s rights, including any employee’s rights, under Title VII, as
explained in more detail in the “Section 106.6(f) Title VII and Directed Question 3 (Application
to Employees)” subsection of the “Clarifying Amendments to Existing Regulations” section of
this preamble.

Section 106.44(a) prohibits a recipient from imposing disciplinary sanctions against a
respondent without following a grievance process that complies with § 106.45. Administrative

leave without pay is generally considered disciplinary, and would likely be prohibited under §
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106.44(a) in the absence of the § 106.44(d) administrative leave provision. The Department
believes that while an investigation is pending, a recipient should have discretion to place an
employee-respondent on any form of administrative leave the recipient deems appropriate, so
that the recipient has flexibility to protect students from exposure to a potentially sexually
abusive employee. Numerous commenters asserted that educator sexual misconduct is prevalent
throughout elementary and secondary schools, and postsecondary institutions.”®° For these
reasons, the final regulations permit, but do not require, what may amount to an interim
suspension of an employee-respondent (i.e., administrative leave without pay) even though the
final regulations prohibit interim suspensions of student-respondents. We reiterate that any
respondent may be removed on an emergency basis under § 106.44(c).

We do not believe that employees placed on administrative leave are denied sufficient
due process under these circumstances, because in order for § 106.44(d) to apply, a § 106.45
grievance process must be underway, and that grievance process provides the respondent (and
complainant) with clear, strong procedural protections designed to reach accurate outcomes,
including the right to conclusion of the grievance process within the recipient’s designated,
reasonably prompt time frame. As previously explained, the Department revised § 106.44(d) to
clarify that a recipient may place a non-student respondent on administrative leave during the

pendency of a grievance process that complies with § 106.45.

980 F g Charol Shakeshaft, Educator Sexual Misconduct: A Synthesis of Existing Literature (2004) (prepared for the
U.S. Dep’t. of Education) (ten percent of children were targets of educator sexual misconduct by the time they
graduated from high school); National Academies of Science, Engineering, and Medicine, Sexual Harassment of
Women: Climate, Culture, and Consequences in Academic Sciences, Engineering, and Medicine 61 (Frasier F.
Benya et al. eds., 2018) (describing the prevalence of faculty-on-student sexual harassment at the postsecondary
level).
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Commenters erroneously asserted that because § 106.44(d) applies only to “non-student
employees,” a recipient is always precluded from placing an employee-respondent on
administrative leave if the employee is also a student. We decline to make § 106.44(d) apply to
student-employees or to change this provision to specify that administrative leave is “from the
person’s employment.” Consistent with § 106.6(f), where an employee is not a student, we do
not preclude a recipient-employer from placing a non-student employee on administrative leave
during the pendency of a grievance process that complies with § 106.45. These final regulations
do not prohibit a recipient from placing a student-employee respondent on administrative leave if
doing so does not violate other regulatory provisions. As discussed above, placing a student-
employee respondent on administrative leave with pay may be permissible as a supportive
measure, defined in § 106.30, and may be considered by the recipient as part of the recipient’s
obligation to respond in a non-deliberately indifferent manner under § 106.44(a). Where a
student is also employed by their school, college, or university, it is likely that the student
depends on that employment in order to pay tuition, or that the employment is important to the
student’s academic opportunities. Administrative leave may jeopardize a student-employee’s
access to educational benefits and opportunities in a way that a non-student employee’s access to
education is not jeopardized. Accordingly, administrative leave is not always appropriate for
student-employees. There may be circumstances that justify administrative leave with pay for
student-employees, and the specific facts of a particular matter will dictate whether a recipient’s
response in placing a student-employee on administrative leave is permissible. For example, if a
student-employee respondent works at a school cafeteria where the complainant usually eats, a
recipient may determine that placing the student-employee respondent on administrative leave

with pay, during the pendency of a grievance process that complies with § 106.45, will not
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unreasonably burden the student-employee respondent, or the recipient may determine that re-
assigning the student-employee respondent to a different position during pendency of a § 106.45
grievance process, will not unreasonably burden the student-employee respondent. If a recipient
places a party who is a student-employee on administrative leave with pay as a supportive
measure, then such administrative leave must be non-disciplinary, non-punitive, not
unreasonably burdensome, and otherwise satisfy the definition of supportive measures in §
106.30. With respect to a student-employee respondent, a recipient also may choose to take
measures other than administrative leave that could constitute supportive measures for a
complainant, designed to protect safety or deter sexual harassment without unreasonably
burdening the respondent. For example, where an employee is also a recipient’s student, it is
likely that the recipient has the ability to supervise the student-employee to ensure that any
continued contact between the student-employee respondent and other students occurs under
monitored or supervised conditions (e.g., where the respondent is a teaching assistant), during
the pendency of an investigation. If a recipient removes a respondent pursuant to § 106.44(c)
after conducting an individualized safety and risk analysis and determining that an immediate
threat to the physical health or safety of any students or other individuals justifies removal, then
a recipient also may remove a student-employee respondent from any employment opportunity
that is part of the recipient’s education program or activity.

The Department is persuaded by commenters who asserted that analogous disability
protections should expressly apply for employee-respondents under § 106.44(d) as for
respondents under the § 106.44(c) emergency removal provision. We have revised § 106.44(d) of
the final regulations to state that this provision may not be construed to modify any rights under
Section 504 or the ADA.
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Changes: We have revised § 106.44(d) to clarify that it will not be construed to modify Section
504 or the ADA.”! We also revised § 106.44(d) to clarify that nothing in subpart D of Part 106,
Title 34 of the Code of Regulations, precludes a recipient from placing a non-student employee
respondent on administrative leave during the pendency of a grievance process that complies
with § 106.45.

Section 106.45 Recipient’s Response to Formal Complaints

General Requirements for § 106.45 Grievance Process

Section 106.45(a) Treatment of Complainants or Respondents Can Violate Title IX

Comments: Commenters including students, professors, campus administrators, and attorneys,
expressed appreciation and support for § 106.45(a). Some commenters asserted that § 106.45(a)
is a welcome addition because in recent years, Federal judges have expressed concerns about
how university treatment of respondents (or complainants) might run afoul of Title IX and
contradict Title IX’s promise of gender equity. Some commenters noted that although Federal
courts have not assumed that all unfair procedures depriving respondents of a fair process
necessarily equate to sex discrimination,’®* numerous Federal courts have identified plausible

claims of an institutions’ sex discrimination against respondents, and commenters cited Federal

%81 As discussed in the “Section 106.6(f) Title VII and Directed Question 3 (Application to Employees)” subsection
of the “Clarifying Amendments to Existing Regulations” section of this preamble, we revised the reference to “this
section” to “this subpart” in § 106.44(d).

982 Commenters cited: Nokes v. Miami Univ., 1:17-CV-482, 2017 WL 3674910 (S.D. Ohio Aug. 25, 2017); Sahm v.
Miami Univ., 110 F. Supp. 3d 774 (S.D. Ohio 2015); Bleiler v. Coll. of the Holy Cross, No. 1:11-CV-11541, 2013
WL 4714340 (D. Mass. Aug. 26, 2013).

775

T & Memraiftiag Materials Page 0818



cases’®® where courts noted sex discrimination may exist where an institution failed to
investigate evidence that the complainant might also have committed sexual misconduct in the
same case, credited only female witnesses, ignored exonerating evidence because of
preconceived notions about how males and females behave, used gender-biased training
materials that portray only men as sexual predators or only women as victims, or denied the
respondent necessary statistical information to test allegations of gender bias.

Other commenters gave examples of how they have observed sex-driven unfair treatment
against respondents in campus Title [X proceedings. A few commenters pointed out that when a
sexual harassment grievance process favors females over males in an attempt to be equitable to
victims, the result is often that male victims of sexual harassment are not treated equitably; some
commenters cited to statistics showing that similar percentages of men (5.3 percent) and women

%84 that about 14 percent of

(5.6 percent) experience sexual violence other than rape each year,
reported rape cases involve men or boys, one in six reported sexual assaults is against a boy, one
in 25 reported sexual assaults is against a man,”® and that a survey of 27 colleges and

universities revealed that 40.9 percent of undergraduate heterosexual males had experienced

sexual harassment, intimate partner violence, or stalking, compared to 60.5 percent of

983 Commenters cited: Doe v. Baum, 903 F.3d 575 (6th Cir. 2018); Doe v. Miami Univ., 882 F.3d 579 (6th Cir.
2018); Rossley v. Drake Univ., 342 F. Supp. 3d 904 (S.D. lowa 2018); Doe v. Univ. of Miss., No. 3:16-CV-63, 2018
WL 3570229 (S.D. Miss. July 14, 2018); Doe v. Univ. of Pa., 270 F. Supp. 3d 799 (E.D. Pa. 2017); Doe v. Amherst
Coll., 238 F. Supp. 3d 195 (D. Mass. 2017); Doe v. Williams Coll., No. 3:16-CV-30184 (D. Mass. Apr. 28, 2017);
Saravanan v. Drexel Univ., No. 2:17-CV-03409, 2017 WL 5659821 (E.D. Pa. Nov. 24, 2017); Marshall v. Ind.
Univ., No. 1:15-CV-00726, 2016 WL 4541431 (S.D. Ind. Aug. 31, 2016).

984 Commenters cited: Centers for Disease Control and Prevention, National Center for Injury Prevention and
Control, The National Intimate Partner and Sexual Violence Survey (NISVS): 2010 Summary Report Tables 2.1 and
2.2 (Nov. 2011).

985 Commenters cited: National Alliance to End Sexual Violence, “Male Victims,” (“About 14% of reported rapes
involve men or boys, 1 in 6 reported sexual assaults is against a boy, and 1 in 25 reported sexual assaults is against a
man.”), https://www.endsexualviolence.org/where we_stand/male-victims/.
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undergraduate heterosexual females.”®® Some commenters opined that the Department’s
withdrawn 2011 Dear Colleague Letter contributed to more instances of universities applying
grievance procedures in a sex-discriminatory manner (usually against respondents, who,
commenters argued, are overwhelmingly male). At least one commenter supportive of §
106.45(a) cited a white paper by NCHERM cautioning colleges and universities to avoid
applying grievance procedures in an unfair, biased manner (whether favoring complainants, or
favoring the accused) and urging institutions to have balanced processes.”®” Several commenters,
including attorneys and organizations with experience representing accused students, supported §
106.45(a) because although the provision only clarifies what is already the intent of the law, the
provision is necessary to counter institutional bias in favor of female accusers and against male
accused students, as both are entitled to equally fair procedures untainted by gender bias; one
such commenter referred to § 106.45(a) as an “essential corrective” to gender bias that permeates
campus sexual misconduct proceedings, and another believed that the provision will encourage
schools to be more careful in how they treat both sides.

Discussion: The Department appreciates commenters’ support for § 106.45(a) and acknowledges
that many commenters have observed through personal experiences navigating campus sexual

misconduct proceedings that some recipients have applied grievance procedures in a manner that

986 Commenters cited: The Association of American Universities, Report on the AAU Campus Climate Survey on
Sexual Assault and Sexual Misconduct (Westat 2015).

%87 Commenters cited: National Center for Higher Education Risk Management (NCHERM), White Paper: Due
Process and the Sex Police 14-15 (2017) (“There are always unintended consequences to showing favoritism. If a
college is known to be biased toward responding parties, this can chill the willingness of victims/survivors to report.
If a college is known to be biased toward reporting parties, a victim/survivor’s sense of safety or justice based on the
campus outcome in the short run may be quickly compromised by a court order or lawsuit reinstating the responding
party, giving her a Pyrrhic victory, at best. What is needed for all of our students is a balanced process that centers
on their respective rights while showing favoritism to neither. Not only is that best, it is required by law.”).
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shows discrimination against respondents on the basis of sex. We note that other commenters
have recounted personal experiences navigating campus sexual misconduct proceedings
perceived to be biased against complainants on the basis of sex. To the extent that such
discriminatory practices occur, § 106.45(a) advises recipients against sex discriminatory
practices during the grievance process and to avoid different treatment favoring or disfavoring
any party on the basis of sex. However, to clarify that § 106.45(a) applies as much to
complainants as to respondents, the final regulations revise the language in this provision but
retain the provision’s statement that how a recipient treats a complainant, or a respondent, “may”
constitute sex discrimination under Title IX. The Department emphasizes that any person
regardless of sex may be a victim or perpetrator of sexual harassment and that different treatment
due to sex-based stereotypes about how men or women behave with respect to sexual violence
violates Title IX’s non-discrimination mandate.

Changes: The final regulations revise § 106.45(a) to state more clearly that treatment of a
complainant or respondent may constitute sex discrimination in violation of Title IX.
Comments: Some commenters opposed § 106.45(a), claiming that this provision would harbor
perpetrators by permitting them to claim a Title IX violation even if the recipient merely opens
an investigation into their conduct, and would revictimize and retraumatize survivors. Some
commenters argued that this provision operates from a premise of false equivalency since the
respondent is not involved in the process on the basis of their sex but rather on the basis of their
alleged behavior whereas the complainant alleges to have suffered Title IX sexual harassment
(discrimination on the basis of sex). Some commenters argued that a recipient’s treatment of the
respondent does not constitute discrimination on the basis of sex under Title IX unless sex bias

was a factor and therefore the Department lacks authority to issue a regulation that equates unfair
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treatment of a respondent with sex discrimination. Other commenters contended that Title IX*%
does not include the grievance process prescribed in these final regulations and does not address
the conduct of school officials implementing a grievance process, and that the Department has no
authority to create new individual rights under Title IX. At least one commenter argued that the
purpose of § 106.45(a) appears to be justifying the entirety of the Department’s prescribed
grievance process (which the commenter argued is characterized by rape exceptionalism with
many provisions designed to benefit only respondents) by wrongfully characterizing procedural
protections for respondents as needed to avoid sex discrimination. Another commenter argued
that § 106.45(a) turns Title IX on its head by making respondents accused of sexual harassment
into a protected class, enabling respondents to make a sex discrimination claim for any deviation
from the § 106.45 grievance process requirements while complainants would need to show
deliberate indifference to claim sex discrimination.

Some commenters asserted that this provision hamstrings recipients excessively and that
the provision is fundamentally unfair to survivors. Some commenters argued that the provision
grants respondents the right to sue for sex discrimination under Title IX and contended that fear
of respondent litigation causes recipients to deprive complainants of due process and fair
procedures by, for example, giving respondents access to information or accommodations not
given to the complainant or to deliberately mislead the complainant about the investigation. One
commenter characterized § 106.45(a) as giving an “unsubstantiated right of action for
respondents under Title IX” that will cause “risk-averse universities to fail to investigate

properly, and that schools and university legal counsel will be incentivized to never find in a

988 Commenters cited: 20 U.S.C. 1681(a).
779

T & Memraiftiag Materials Page 0822



survivor’s favor, even when the facts clearly indicate that sexual violence occurred,” leading to
more complainants suing recipients privately under Title IX just to force institutions to treat
complainants equally. This concern was echoed by a few commenters who argued that this
provision would cause institutions to ignore reports and refuse to punish perpetrators for fear of
respondent lawsuits.

Other commenters characterized § 106.45(a) as purporting to consider the treatment of
the respondent as equally violating Title IX as the alleged behavior (sexual violence) prompting
the Title IX case in the first place, while another commenter believed this provision meant that
unfair treatment of a respondent constituted sexual harassment. A few commenters argued that §
106.45(a) unnecessarily risks incentivizing institutions to treat survivors unfairly, because
respondents already have legal theories (such as violation of due process and breach of contract)
with which to challenge unfair discipline, and Federal courts®®® have appropriately made it
difficult for respondents to successfully challenge unfair discipline as sex discrimination, either
on an erroneous outcome or selective enforcement theory — a result that would be undermined by
§ 106.45(a) giving respondents new rights to pursue unfair discipline claims under the auspices
of Title IX.

One commenter, a Title IX Coordinator, stated that § 106.45(a) seems unnecessary

because typically both parties are members of the recipient’s community and the recipient should

%89 Commenters cited, e.g.: Doe v. Colgate Univ. Bd. of Trustees, 760 F. App’x 22 (2d Cir. 2019); Doe v. Cummins,
662 F. App’x 437, 451-53 (6th Cir. 2016); Yusuf'v. Vassar Coll., 35 F.3d 709, 715 (2d Cir. 1994); Preston v. Va. ex
rel. New River Comm. Coll., 31 F.3d 203, 207 (4th Cir. 1994); Doe v. Univ. of Cincinnati, 173 F. Supp. 3d 586, 606-
07 (S.D. Ohio 2016); Winter v. Pa. State Univ., 172 F. Supp. 3d 756, 775-76 (M.D. Pa. 2016); Nungesser v.
Columbia Univ., 169 F. Supp. 3d 353, 364 (S.D.N.Y. 2016); Doe v. Columbia Univ., 101 F. Supp. 3d 356, 372
(S.D.N.Y. 2015); Doe v. Univ. of the So., 687 F. Supp. 2d 744, 756 (E.D. Tenn. 2011); Patenaude v. Salmon River
Cent. Sch. Dist., No. 3:03-CV-1016, 2005 WL 6152380 (N.D.N.Y. Feb. 16, 2005).
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not discriminate against any member of its community. One commenter opposed § 106.45(a)
because it tells male students they have been victimized and gives male students more incentive
to gratify themselves at the expense of a woman’s education. One commenter argued that if
stating that a recipient’s treatment of a party in sexual harassment proceedings “may” constitute
sex discrimination is sufficient to justify the Department regulating extensive grievance
procedures in sexual harassment cases, there is no end to the Department’s authority, on the
same reasoning, to regulate any other type of interaction between a school and its students or
employees, since any action taken by a recipient “may” constitute sex discrimination.

Some commenters suggested modifications in language including to specify that a
recipient’s response to a complaint may constitute sex discrimination where: the recipient
deprives a respondent of access to education based on sex stereotypes or by using procedures
that discriminate on the basis of sex; the recipient acts with deliberate indifference; by a
reasonable and objective standard, the “treatment” is sufficiently severe or pervasive so as to
interfere with a student’s educational opportunities and/or create a hostile work environment;
there is evidence of discriminatory application of Title IX or acts of retaliation; the recipient uses
investigatory or other acts to mistreat (or not adequately treat well) the respondent. Another
commenter asserted that § 106.45(a) should specify that programs funded by the U.S.
Department of Justice’s Office on Violence Against Women (OVW) must comply with these
final regulations. Another commenter argued that §106.45 should consider that when in doubt,
the recipient may err on side of releasing information in order to avoid liability under these final
regulations.

Discussion: The Department disagrees with commenters who believed that § 106.45(a) would

harbor perpetrators and revictimize or retraumatize survivors by permitting respondents to claim
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a Title IX violation based on a recipient’s opening of an investigation into alleged sexual
harassment. This provision does not declare that actions toward a respondent (or complainant) do
constitute sex discrimination in violation of Title IX, but states only that treatment of a
respondent (or treatment of a complainant) may constitute sex discrimination. Title IX prohibits
sex discrimination against all individuals on the basis of the protected characteristic (sex), and §
106.45(a) advises recipients to be aware that taking action with respect to either party in a
grievance process resolving allegations of sexual harassment may not be done in a sex
discriminatory manner. This provision operates to protect complainants and respondents equally,
irrespective of sex, by emphasizing to recipients that although a grievance process takes place in
the context of resolving allegations of one type of sex discrimination (sexual harassment), a
recipient must take care not to treat a party differently on the basis of the party’s sex because to
do so would inject further sex discrimination into the situation. For example, a recipient’s
decision to investigate sexual harassment complaints brought by women but not by men may
constitute sex discrimination in the context of a sexual harassment grievance process; similarly, a
recipient’s practice of imposing a sanction of expulsion on female respondents found responsible
for sexual harassment, but suspension on male respondents found responsible, may constitute sex
discrimination.

The Department acknowledges that the text of the Title IX statute does not specify
grievance procedures for resolving allegations of sexual harassment. However, at the time Title
IX was enacted in 1972, Federal courts had not yet addressed sexual harassment as a form of sex
discrimination, but the Supreme Court’s Gebser/Davis framework explicitly interpreted Title
IX’s non-discrimination mandate to include sexual harassment as a form of sex discrimination.

Since 1975 the Department’s Title IX regulations have required recipients to adopt and publish
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“grievance procedures” for the prompt and equitable resolution of complaints that recipients are
committing sex discrimination against students or employees.”® The Department’s authority to
enforce such regulations has been acknowledged by the Supreme Court.””! The Department has
determined that current regulatory reference to “grievance procedures” that are “prompt and
equitable” does not adequately prescribe a consistent, fair, reliable grievance process for
resolving allegations of Title IX sexual harassment; in accordance with the Department’s
regulatory authority under Title IX, the final regulations now set forth a grievance process for
resolving formal complaints raising allegations of sexual harassment.

The Department disagrees that § 106.45(a) turns Title IX on its head or creates a new
protected class (respondents); this provision focuses on the central purpose of Title IX, to
provide protections from sex-discriminatory practices to all persons, acknowledging that the
ways in which complainants and respondents are treated must not be affected by the sex of a
person even though the underlying allegations involve allegations of a type of sex discrimination
(sexual harassment) that make it tempting for recipients to intentionally or unintentionally allow
sex-based biases, stereotypes, and generalizations to influence how procedures are applied.
Partly in response to commenters’ misapprehension that § 106.45(a) allows respondents — but not
complainants — to claim sex discrimination whenever a requirement in § 106.45 is not met, the
final regulations permit either party equally to appeal a determination regarding responsibility on
the basis of procedural irregularity.”*? Similarly, either party believing a recipient failed to follow

the § 106.45 grievance process could file a complaint with OCR that could result in the

90 34 CFR 106.8(b).
91 Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 291-92 (1998).
92 Section 106.45(b)(8).
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Department requiring the recipient to come into compliance with § 106.45, regardless of whether
the violation of § 106.45 also amounted to deliberate indifference (as to a complainant) or
otherwise constituted sex discrimination (as to a respondent). A violation of § 106.45 need not,
and might not necessarily, constitute sex discrimination, whether the violation disfavored a
complainant or a respondent. Thus, § 106.45(a) does not create a special protection for
respondents or special burden for complainants with respect to allegations that a recipient failed
to comply with the § 106.45 grievance process.

For similar reasons, the Department disagrees that § 106.45(a) in any way “hamstrings”
recipients into catering to respondents’ interests or permits recipients to ignore complainants or
treat complainants unfavorably out of fear of being sued by respondents. Rather, § 106.45(a)
reminds recipients that Title IX requires recipients to avoid bias, prejudice, or stereotypes based
on sex whether the recipient’s intent is to favor or disfavor complainants or respondents. As to
commenters’ concerns that out of fear of respondent lawsuits recipients will, for example, give
respondents access to information or accommodations not given to the complainant or
deliberately mislead the complainant about the investigation, the Department notes that such
actions likely will either violate specific provisions of § 106.45 (e.g., § 106.45(b)(5)(vi) requires
the parties to have equal opportunity to inspect and review evidence) or constitute the very
treatment against a complainant that § 106.45(a) cautions against. For reasons discussed in the
“General Support and Opposition for the § 106.45 Grievance Process” section of this preamble,
the Department disputes that the § 106.45 grievance process is premised on rape exceptionalism.
The prescribed grievance process is tailored to resolve allegations of sexual harassment that
constitute sex discrimination under a Federal civil rights law, not to adjudicate criminal charges;

the fact that resolution of sexual harassment under Title IX requires, in the Department’s
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judgment, a consistent, predictable grievance process in no way implies that a “special” process
is needed due to rape myths or sex-based generalizations (such as, “women lie about rape”). The
§ 106.45 grievance process does not prioritize respondent’s rights over those of complainants.
Rather, § 106.45 contains important procedural protections that apply equally to both parties
with three exceptions: one provision that treats complainants and respondents equitably instead
of equally (by recognizing a complainant’s interest in a recipient providing remedies, and a
respondent’s interest in disciplinary sanctions imposed only after a recipient follows a fair

process);’”?

one provision that applies only to respondents (a presumption of non-responsibility
until conclusion of a fair process);*** and one provision that applies only to complainants
(protection from questions and evidence regarding sexual history).”*>

The Department is aware that in private lawsuits brought under Title IX, Federal courts
have been reluctant to equate unfair treatment of a respondent during a sexual misconduct
disciplinary proceeding with sex discrimination unless the respondent can show that the unfair
treatment was motivated by the party’s sex. Contrary to commenters’ assertions, § 106.45(a)
does not assume that any unfair treatment constitutes sex discrimination, but does caution
recipients that treatment of any party could constitute sex discrimination. In this way, §
106.45(a) shields parties (both complainants and respondents) from recipient actions during the
grievance process that are impermissibly motivated by sex-based bias or stereotypes in violation

of Title IX’s non-discrimination mandate. However, as discussed above, this does not mean that

every violation of § 106.45 necessarily equates to sex discrimination. The Department disagrees

93 Section 106.45(b)(1)(i).
94 Section 106.45(b)(1)(iv).
95 Section 106.45(b)(6)(1)-(ii).
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that § 106.45(a) purports to consider treatment of a respondent during a grievance process as the
same type of behavior that prompted the respondent to become a respondent in the first place
(e.g., alleged sexual misconduct), or that this provision equates unfair discipline with sexual
harassment. The Department appreciates the opportunity to clarify that when a respondent is
treated differently based on sex during a grievance process designed to resolve allegations that
the respondent perpetrated sexual harassment, the sex-based treatment of the respondent violates
Title IX’s non-discrimination mandate in a different way than sexual harassment does when
sexual harassment constitutes sex discrimination under Title IX. Title IX prohibits different
treatment on the basis of sex, which § 106.45(a) acknowledges may occur against respondents or
complainants in violation of Title IX. Title IX also requires recipients to respond appropriately to
allegations of sexual harassment, because sexual harassment constitutes a particular form of sex
discrimination. The Department also appreciates the opportunity to clarify that the Department
does not draw an equivalency among different types of sex discrimination prohibited under Title
IX, and recognizes that when sex discrimination takes the form of sexual harassment victims
often face trauma and negative impacts unique to that particular form of sex discrimination;
indeed, it is this recognition that has prompted the Department to promulgate legally binding
regulations governing recipients’ response to sexual harassment rather than continuing to rely on
guidance documents that lack the force and effect of law.

The Department disagrees with commenters who argued that § 106.45(a) is unnecessary
because respondents already have non-Title IX legal theories on which to challenge unfair
discipline and have erroneous outcome and selective enforcement theories with which to
challenge unfair discipline under Title IX. While it is true that respondents have relied on such

theories to pursue private lawsuits, similarly complainants already have a judicially implied
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private right of action under Title IX to sue a recipient for being deliberately indifferent to a
complainant victimized by sexual harassment. The existence of private rights of action under
Title IX, or under other laws, does not obviate the importance of the Department using its
statutory authorization to effectuate the purposes of Title IX through administrative enforcement
by promulgating regulations designed to provide individuals with effective protections against
discriminatory practices. Indeed, in the final regulations some requirements intended to protect
against sex discrimination apply only to the benefit of complainants (e.g., § 106.44(a) has been
revised to require as part of a non-deliberately indifferent response that recipients notify
complainants of the availability of supportive measures with or without the filing of a formal
complaint, offer supportive measures to the complainant, and explain to complainants the
process for filing a formal complaint) while other provisions aim to ensure protections against
sex discrimination for both complainants and respondents (e.g., § 106.45(a)). The Department
has administrative authority to enforce such provisions, whether or not Federal courts would
impose the same requirements under a complainant’s or respondent’s private Title IX lawsuit.

The Department agrees with the commenter who asserted that recipients should not
discriminate against any member of the recipient’s community but maintains that § 106.45(a) is
not rendered unnecessary by that belief. The Department disagrees that § 106.45(a) conveys to
male students that being treated unfairly in the grievance process gives license to perpetrate
sexual misconduct against women; while a recipient must treat a respondent in a manner free
from sex discrimination and impose discipline only after following a fair grievance process,
those restrictions in no way encourage or incentivize perpetration of sexual misconduct and in
fact help ensure that sexual misconduct, where reliably determined to have occurred, is

addressed through remedies for victims and disciplinary sanctions for perpetrators.
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The Department understands the commenter’s concern that § 106.45(a) could be
misunderstood to justify the Department regulating any facet of a recipient’s interaction with
students and employees because in any circumstance a recipient “may” act in a sex-biased
manner. The Department appreciates the opportunity to clarify that § 106.45(a) is necessary in
the context of sexual harassment because allegations of such conduct present an inherent risk of
sex-based biases, stereotypes, and generalizations permeating the way parties are treated, such
that a consistent, fair process applied without sex bias to any party is needed.

The Department’s authority to promulgate regulations under Title IX encompasses
regulations to effectuate the purpose of Title IX, and as commenters acknowledged, one of the
two main purposes of Title IX is providing individuals with protections against discriminatory
practices.”® Implementation of a grievance process for resolution of sexual harassment lies
within the Department’s statutory authority to regulate under Title IX,*” and § 106.45(a) is a
provision designed to protect all individuals involved in a sexual harassment situation from sex
discriminatory practices in the context of a grievance process to resolve formal complaints of
sexual harassment. Thus, § 106.45, and paragraph (a) in particular, does not create new
individual rights but rather prescribes procedures designed to protect the rights granted all
persons under Title IX to be free from sex discrimination with respect to participation in
education programs or activities.

The Department notes that nothing about § 106.45(a) creates or grants respondents (or

complainants) rights to file private lawsuits, whether under Title IX or otherwise. Title IX does

9% Cannon v. Univ. of Chicago, 441 U.S. 677, 704 (1979).
9720 U.S.C. 1682.
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not contain an express private right of action, but the Supreme Court has judicially implied such
a right.”® In Gebser, the Supreme Court declined to allow petitioner to seek damages in a private
suit under Title IX for the school’s alleged failure to have a grievance procedure as required
under Department regulations because “failure to promulgate a grievance procedure does not
itself constitute ‘discrimination’ under Title IX.”*® The Court continued, “Of course, the
Department of Education could enforce the requirement administratively: Agencies generally
have authority to promulgate and enforce requirements that effectuate the statute’s non-
discrimination mandate, 20 U.S.C. 1682, even if those requirements do not purport to represent a
definition of discrimination under the statute.”!%” Thus, the Department’s exercise of
administrative enforcement authority does not grant new rights to respondents (or complainants)
who pursue remedies against recipients in private lawsuits under Title IX.

The Department appreciates commenters’ suggestions for modifications to this provision,
but declines to add modifiers or qualifiers that would further describe how and when a
recipient’s treatment of a complainant or respondent might constitute sex discrimination. In the
interest of retaining the broad intent of Title [X’s non-discrimination mandate, § 106.45(a) in the
final regulations begins the entirety of a Title IX sexual harassment grievance process under §
106.45 by advising recipients to avoid treatment of any party in a manner that discriminates on
the basis of sex. The § 106.45 grievance process leaves recipients with significant discretion to
adopt procedures that are not required or prohibited by § 106.45, including, for example, rules

designed to conduct hearings in an orderly manner respectful to all parties. Section 106.45(a)

98 Cannon, 441 U.S. at 691.
99 Gebser, 524 U.S. at 292.
1000 77
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emphasizes to recipients that such rules or practices that a recipient chooses to adopt must be
applied without different treatment on the basis of sex. To reinforce the importance of treating
complainants and respondents equally in a grievance process, the final regulations also revise the
introductory sentence of § 106.45(b) to indicate that any grievance process rules a recipient
chooses to adopt (that are not already required under § 106.45) must treat the parties equally.
Together with § 106.45(a), this modification emphasizes, for the benefit of any person involved
in a Title IX grievance process, that recipients must treat both parties equally and without regard
to sex.

The Department declines to specify what programs (including those funded by OVW
grants) must comply with this provision; questions about application of Title IX to individual
recipients may be submitted to the recipient’s Title IX Coordinator, the Assistant Secretary, or
both, under § 106.8(b)(1). The Department disagrees with the commenter who suggested that §
106.45(a) will cause a recipient to err on the side of releasing information or increase a
recipient’s fear of retaliation; however, in response to many comments concerning
confidentiality and retaliation, the final regulations include § 106.71 prohibiting retaliation and
specifying that the recipient must keep confidential the identity of any individual who has made
a report or complaint of sex discrimination, including any individual who has made a report or
filed a formal complaint of sexual harassment, any complainant, any individual who has been
reported to be the perpetrator of sex discrimination, any respondent, and any witness, except as
may be permitted by FERPA, required by law, or as necessary to conduct the grievance process,
and providing that complaints alleging retaliation may be filed according to the prompt and
equitable grievance procedures for sex discrimination that recipients must adopt under §
106.8(c).
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Changes: We are adding § 106.71, prohibiting retaliation and specifying that the recipient must
keep confidential the identity of any individual who has made a report or complaint of sex
discrimination, including any individual who has made a report or filed a formal complaint of
sexual harassment, any complainant, any individual who has been reported to be the perpetrator
of sex discrimination, any respondent, and any witness, except as may be permitted by the
FERPA statute or regulations, 20 U.S.C. 1232¢g and 34 CFR part 99, or required by law, or to
carry out the purposes of 34 CFR part 106, and providing that complaints alleging retaliation
may be filed according to the grievance procedures for sex discrimination that recipients must
adopt under § 106.8(c). We are revising § 106.45(b)(8) regarding appeals, to expressly permit
both parties equally to appeal a determination regarding responsibility on the basis of procedural
irregularity. We are revising the introductory sentence of § 106.45(b) to state that any rules a
recipient chooses to adopt (that are not required under § 106.45) must apply equally to both
parties.

Section 106.45(b)(1)(1) Equitable Treatment of Complainants and Respondents

Comments: Many commenters expressed support for § 106.45(b)(1)(i). Some commenters
asserted that this provision rectifies sex discrimination against males that has occurred in
recipients’ Title IX campus proceedings.!®! Other commenters stated that this provision
advances Title IX’s goal of due process-type fundamental fairness to both complainants and
respondents alike by balancing the scales. One commenter supported this provision because, in

the commenter’s view, too many institutions view allegations as “self-proving.” At least one

1001 Commenters cited, for example: Jeannie Suk Gersen, The Transformation of Sexual-Harassment Law Will Be
Double-Faced, THE NEW YORKER (Dec. 20, 2017); American Association of University Women Educational
Foundation, Drawing the Line: Sexual Harassment on Campus (2005).
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commenter approved of this provision as being consistent with existing § 106.8 requiring
“prompt and equitable” resolution of sex discrimination complaints. Another commenter asserted
that § 106.45(b)(1)(1) is consistent with our Nation’s fundamental values that persons accused of
serious misconduct should receive notice and a fair hearing before unbiased decision makers, and
a presumption of innocence. Another commenter supported this provision because everyone on
campus benefits from fundamentally fair proceedings. One commenter called this provision a
“welcome change” because, in the commenter’s view, accused students at institutions of higher
education have had a difficult time restoring their reputations after the institution removes the
accused student before a fair determination of the truth of the allegations.

Discussion: The Department appreciates commenters’ support for this provision. The
Department agrees that a fair process benefits both parties, and recipients, by leading to reliable
outcomes and increasing the confidence that parties and the public have regarding Title IX
proceedings in schools, colleges, and universities. The Department also agrees with the
commenter who noted that this provision is consistent with the principle underlying existing §
106.8 wherein recipients have long been required to have “prompt and equitable” grievance
procedures for handling sex discrimination complaints. The purpose of § 106.45(b)(1)(1) is to
emphasize the importance of treating complainants and respondents equitably in the specific
context of Title IX sexual harassment, by drawing a recipient’s attention to the need to provide
remedies to complainants and avoid punishing respondents prior to conclusion of a fair process.
As discussed in the “Role of Due Process in the Grievance Process” section of this preamble, the
§ 106.45 grievance process generally treats both parties equally, and § 106.45(b)(1)(i) is one of
the few exceptions to strict equality where equitable treatment of the parties requires recognizing

that a complainant’s interests differ from those of a respondent with respect to the purpose of the
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grievance process. This is intended to provide both parties with a fair, truth-seeking process that
reasonably takes into account differences between a party’s status as a complainant, versus as a
respondent. Thus, with respect to remedies and disciplinary sanctions, strictly equal treatment of
the parties does not make sense, and to treat the parties equitably, a complainant must be
provided with remedies where the outcome shows the complainant to have been victimized by
sexual harassment; similarly, a respondent must be sanctioned only after a fair process has
determined whether or not the respondent has perpetrated sexual harassment.

Changes: None.

Comments: Some commenters objected to § 106.45(b)(1)(i) on the ground that it reinforces the
approach of the overall grievance process that commenters believed requires a complainant to
undergo a protracted, often traumatic investigation necessitating continuous interrogation of the
complainant, all while forcing the complainant to continue seeing the respondent on campus
because the respondent is protected from removal until completion of the grievance process;
some of these commenters asserted that this will chill reporting.

Some commenters opposed this provision on the ground that it aims to treat victims and
perpetrators as equals, which is inappropriate because a victim has suffered harm inflicted by a
perpetrator, placing them in inherently unequal positions of power; some of these commenters
expressed particular concern that this dynamic perpetuates the status quo where teachers accused
of harassing students are believed because of their position of authority.

Some commenters claimed that by being gender-neutral this provision makes campuses
and Title IX proceedings an unsafe space for victims and is biased against women because it
reflects obsolete and unfounded assumptions about sexual harassment and sexual violence and

perpetuates harm against women and vulnerable populations. At least one such commenter urged
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the Department to instead adopt a feminist model that supports the healing of survivors of
gender-based violence, prevents revictimization following assault, and seeks to restore power
and control the survivor has lost.!?%

Discussion: The Department believes that § 106.45(b)(1)(i1) reflects the critical way in which that
a recipient must, throughout a grievance process, treat the parties equitably. The Department
disagrees that the final regulations require complainants to undergo protracted, traumatic
investigations or necessarily require complainants to interact with respondents on campus while
a process is pending. The final regulations require a recipient to offer supportive measures to a
complainant with or without the filing of a formal complaint triggering the grievance process.'>
The final regulations have removed proposed § 106.44(b)(2) and revised the § 106.30 definition
of “complainant” such that in combination, those revisions ensure that the final regulations do
not require a Title IX Coordinator to initiate a grievance process over the wishes of a
complainant, and never require a complainant to become a party or to participate in a grievance
process.!% In these ways, the final regulations respect the autonomy of survivors to choose
whether to participate in a grievance process, while ensuring that regardless of that choice,
survivors are entitled to supportive measures. Although supportive measures must be non-

punitive and non-disciplinary (to any party) and cannot unreasonably burden the other party,!%%

1002 Commenters cited: Tara N. Richards et al., A feminist analysis of campus sexual assault policies: Results from a
national sample, 66 FAMILY RELATIONS 1 (2017) (criticizing gender-neutral policy approaches because “In gender-
neutral advocacy, policies and practices are uniformly applied and do not take gender dynamics into consideration,
thus increasing the risk of victim-blaming attitudes and adherence to myths about rape and other forms of gendered
violence”™).

1003 Section 106.44(a) (further requiring the Title IX Coordinator to contact each complainant to discuss the
availability of supportive measures with or without a formal complaint, consider the complainant’s wishes regarding
supportive measures, and explain to the complainant the process for filing a formal complaint).

1004 Section 106.71 (prohibiting retaliation for the purpose of interfering with any right under Title IX, including the
right to refuse to participate in a Title IX proceeding).

1005 Section 106.30 (defining “supportive measures”).
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supportive measures do allow complainants options with respect to changes in class schedules or
housing re-assignments even while a grievance process is still pending, or where no formal
complaint has initiated a grievance process. Moreover, § 106.44(c) permits a recipient to remove
a respondent from the recipient’s education program or activity without undergoing a grievance
process, where an individualized risk assessment shows the respondent poses a threat to any
person’s physical health or safety, so long as the respondent is afforded post-removal notice and
opportunity to challenge the removal decision. The final regulations thus effectuate the purpose
of Title IX to provide protection for complainants, while ensuring that a fair process is used to
generate a factually reliable resolution of sexual harassment allegations before a respondent is
sanctioned based on such allegations. To clarify that the § 106.30 definition of “supportive
measures” gives recipients wide latitude to take actions to support a complainant, even while
having to refrain from imposing disciplinary sanctions against the respondent, we have added to
§ 106.45(b)(1)(1) the phrase “or other actions that are not supportive measures as defined in §
106.30.71%9 Even where supportive measures, emergency removal where appropriate, the right

of both parties to be accompanied by an advisor of choice,!*’

and other provisions intended to
ease the stress of a formal process may result in a complainant finding the process

traumatizing,'°*® the Department maintains that allegations of sexual harassment must be

1006 Section 106.45(b)(1)(i), stating that equitable treatment of the parties means following a § 106.45 grievance
process before imposing disciplinary sanctions or other actions that are not “supportive measures” as defined in §
106.30, and remedies for a complainant whenever a respondent is determined to be responsible, is mirrored in §
106.44(a), which requires equitable treatment of respondents in the same manner and (because no grievance process
is required for a recipient’s response obligations under § 106.44 to be triggered) equitable treatment of complainants
by offering supportive measures.

1007 Section 106.45(b)(5)(iv).

1008 F o § 106.45(b)(6)(i) (either party has the right to undergo a live hearing and cross-examination in a separate
room, and this provision deems irrelevant any questions or evidence regarding a complainant’s sexual predisposition
(without exception) and any questions or evidence about a complainant’s sexual behavior with two exceptions).
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resolved accurately in order to ensure that recipients remedy sex discrimination occurring in
education programs or activities.

The Department disagrees that treating parties equally throughout the grievance process,
and recognizing specific ways in which complainants and respondents must be treated equitably
under § 106.45(b)(1)(1), inappropriately attempts to place victims and perpetrators on equal
footing without recognizing that victims are suffering from a perpetrator’s conduct. The
Department recognizes that a variety of power dynamics can affect perpetration and
victimization in the sexual violence context, including differences in the sex, age, or positions of
authority of the parties. The Department believes that a fair process provides procedural tools to
parties that can counteract situations where a power imbalance led to the alleged incident. By
providing both parties with strong, clear procedural rights — including the right to an advisor of
choice to assist a party in navigating the process — a party perceived as being in a weaker
position has the same rights as the party perceived as having greater power (perhaps due to sex,
age, or a position of authority over the other party), and the process is more likely to generate
accurate determinations about what occurred between the parties.

The Department disagrees with commenters who criticized this provision (and the overall
approach of the final regulations) for being gender-neutral. Title IX’s non-discrimination
mandate benefits “persons” without regard to sex.'’” The Department believes that Title IX’s
non-discrimination mandate is served by an approach that is neutral with respect to sex. The
Department notes that applying a sex-neutral framework does not imply that recipients cannot

gain understanding about the dynamics of sexual violence including particular impacts of sexual

100920 U.S.C. 1681(a) (“No person in the United States shall, on the basis of sex . . .”).
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violence on women or other demographic groups — but such background knowledge and
information cannot be applied in a way that injects bias or lack of impartiality into a process
designed to resolve particular allegations of sexual harassment. Contrary to some commenters’
concerns, sex-neutrality in the grievance process helps prevent the very kind of victim-blaming
and rape myths that have improperly affected responses to females, and does so in a manner that
also prevents improper injection of sex-bias against males. A sex-neutral approach is also the
only approach that appropriately prohibits generalizations about “women as victims” and “men
as perpetrators” from improperly affecting an objective evaluation of the facts surrounding each
particular allegation and emphasizes for students and recipients the fact that with respect to
sexual harassment, any person can be a victim and any person can be a perpetrator, regardless of
sex.

Changes: We have revised § 106.45(b)(1)(1) to include the phrase “or other actions that are not
supportive measures as defined in § 106.30” in addition to disciplinary sanctions, to describe
equitable treatment of a respondent during a grievance process.

Comments: Some commenters characterized this provision as a “weak” attempt to restore or
preserve a complainant’s access to education without sufficiently acknowledging that often,
sexual harassment causes a complete or total denial of access for the victim (for example, where
a victim drops out of school entirely).''’ Some commenters viewed this provision’s description
of remedies for a complainant as too narrow because such remedies must be “designed to restore

or preserve access’ to the recipient’s education program or activity. At least one commenter

1010 Many commenters cited: Cecilia Mengo & Beverly M. Black, Violence Victimization on a College Campus:
Impact on GPA and School Dropout, 18 JOURNAL OF COLL. STUDENT RETENTION: RESEARCH, THEORY & PRACTICE
2,234,244 (2015), for the proposition that survivors drop out of school at higher rates than non-survivors.
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understood the phrase “designed to restore or preserve access” to forbid a recipient from
imposing a disciplinary sanction on a respondent unless the sanction itself is designed to restore
or preserve access to education. At least one commenter suggested adding the word “equal”
before “access” in this provision to align this provision with the “equal access” language used in
§ 106.30 defining sexual harassment. A few commenters urged the Department to add a list of
possible remedies for complainants including counseling, supportive services, and training for
staff. At least one commenter suggested that remedies for a complainant must actually restore or
preserve the complainant’s access to education and so proposed deleting “designed to” from this
provision.

Discussion: The Department believes that § 106.45(b)(1)(i) provides a strong, clear requirement
for the benefit of victims of sexual harassment: where a § 106.45 grievance process results in a
determination that the respondent in fact committed sexual harassment against the complainant,
the complainant must be given remedies. The Department understands that research shows that
sexual harassment victims drop out of school more often than other students, and in an effort to
prevent that loss of access to education, this provision mandates that recipients provide remedies.
In response to commenters concerned that the description of remedies is too narrow or unclear,
the final regulations revise this provision. This provision now uses the phrase “equal access”
rather than simply “access,” in response to commenters who pointed out that “equal access” is
the phrase used in § 106.30 defining sexual harassment. Further, the final regulations substitute
“determination of responsibility” for “finding of responsibility,” out of caution that this
provision’s use of “finding” instead of “determination” (when the latter is used elsewhere
throughout the proposed rules) caused a commenter’s confusion between remedies for a

complainant (which are designed to restore the complainant’s equal access to education) versus
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disciplinary sanctions against a respondent (which are not designed to restore a respondent’s
access to education). Moreover, the final regulations revise § 106.45(b)(1)(i) to state that
remedies may consist of the same individualized services listed illustratively in § 106.30 as
“supportive measures’” but remedies need not meet the limitations of supportive measures (i.e.,
unlike supportive measures, remedies may in fact burden the respondent, or be punitive or
disciplinary in nature). The Department believes that this additional language in the final
regulations obviates the need to repeat a non-exhaustive list of possible remedies and gives
recipients and complainants additional clarity about the kind of remedies available to help restore
or preserve equal educational access for victims of sexual harassment.

The Department declines to remove “designed to” from this provision. Sexual harassment
can cause severe trauma to victims, and while Title IX obligates a recipient to respond
appropriately when students or employees are victimized with measures aimed at ensuring a
victim’s equal access, the Department does not believe it is reasonable to hold recipients
accountable for situations where despite a recipient’s reasonably designed and implemented
remedies, a victim still suffers loss of access (for example, by dropping out) due to the
underlying trauma. We have also added § 106.45(b)(7)(iv) requiring Title IX Coordinators to be
responsible for the “effective implementation” of remedies to clarify that the burden of
effectively implementing the remedies designed to restore or preserve the complainant’s equal
access to education rests on the recipient and must not fall on the complainant.

The Department acknowledges that the 2001 Guidance discussed corrective action in

terms of both remedying effects of the harassment on the victim and measures that end the
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harassment and prevent its recurrence.'”!! For reasons described in the “Deliberate Indifference”
subsection of the “Adoption and Adaption of the Supreme Court’s Framework to Address Sexual
Harassment” section of this preamble, the Department believes that remedies designed to restore
and preserve equal access to the recipient’s education programs or activities is the appropriate
focus of these final regulations, and a recipient’s selection and implementation of remedies will
be evaluated by what is not clearly unreasonable in light of the known circumstances.!?'? The
Department is persuaded by the Supreme Court’s rationale in Davis that courts (and
administrative agencies) should not second guess a school’s disciplinary decisions, and the
Department desires to avoid creating regulatory rules that effectively dictate particular
disciplinary sanctions that obligate recipients to attempt to guarantee that sexual harassment does
not recur, instead focusing on whether a recipient is effectively implementing remedies to
complainants where respondents are found responsible for sexual harassment.

Changes: The final regulations revise § 106.45(b)(1)(i) to use the phrase “equal access” instead
of “access,” substitute “determination of responsibility” for “finding of responsibility,” and state
that remedies may include the same individualized services described in § 106.30 defining
“supportive measures” but unlike supportive measures, remedies need not avoid burdening the
respondent and can be punitive or disciplinary. We have also added § 106.45(b)(7)(iv) requiring

Title IX Coordinators to be responsible for the “effective implementation” of remedies.

10112001 Guidance at 10 (stating that where the school has determined that sexual harassed occurred, “The recipient
is, therefore, also responsible for remedying any effects of the harassment on the victim, as well as for ending the
harassment and preventing its recurrence.”).

1012 Recipients must also document their reasons for concluding that the recipient’s response to sexual harassment
was not deliberately indifferent, under § 106.45(b)(10).
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Comments: Some commenters objected to § 106.45(b)(1)(i) for referencing “due process
protections” owed to respondents, claiming that respondents have no right to due process in
campus administrative proceedings, or that courts do not require the specific due process
protections that the proposed rules require. Some commenters criticized this provision for
referring to due process protections for respondents because the reference implies that due
process protections are not important for complainants and thereby discounts and downplays the
needs of victims. At least one commenter recommended modifying this provision to specify that
equitable treatment of both parties requires due process protections for both parties. Other
commenters urged the Department not to use “due process” or “due process protections” in the
final regulations and to instead refer to a “fair process” for all parties; similarly, at least one
commenter asked for clarification whether by using the phrase “due process protections” the
Department intended to reference constitutional due process or only those protections set forth in
the proposed regulations.

Some commenters contended that § 106.45(b)(1)(i) is contradicted by other provisions in
the proposed rules; for example, commenters characterized the § 106.44(c) emergency removal
provision as contrary to the requirement for equitable treatment of a respondent in §
106.45(b)(1)(1) because the emergency removal section permits schools to remove respondents
without due process protections. Other commenters pointed to the requirement in proposed §
106.44(b)(2) that Title IX Coordinators must file a formal complaint upon receiving multiple
reports against the same respondent as inequitable to respondents in contravention of §
106.45(b)(1)(1) because a respondent should not have to undergo a grievance process without a
cooperating complainant. Other commenters pointed to the presumption of non-responsibility in

§ 106.45(b)(1)(iv) as “inequitable” to complainants in contradiction with § 106.45(b)(1)(i); other
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commenters characterized the live hearing and cross-examination requirements of §
106.45(b)(6)(1) as inequitable treatment of complainants.

At least one commenter asked the Department to answer whether being sensitive to the
trauma experienced by victims would violate this provision by being inequitable to respondents.
At least one commenter requested that as part of treating the parties equitably, this provision
should require a Title IX Coordinator to offer, and keep lists available that describe, various off-
campus supportive resources available to both complainants and respondents, including
resources oriented toward survivors and those oriented toward accused students. One commenter
asserted that this provision should include a statement that equitable treatment of a respondent
must include remedies for a respondent where a complainant is found to have brought a false
allegation.

Discussion: The Department appreciates commenters’ varied concerns about use of the phrase
“due process protections” in § 106.45(b)(1)(i) and perceived tension between this provision and
other provisions in the proposed rules. The Department agrees with commenters that “due
process protections” caused unnecessary confusion about whether the proposed rules intended to
reference due process of law under the U.S. Constitution, or only those protections embodied in
the proposed rules. In response to such comments, the final regulations replace “due process
protections” with “a grievance process that complies with § 106.45” throughout the final
regulations, including in this provision, § 106.45(b)(1)(1). As explained in the “Role of Due
Process in the Grievance Process” section of this preamble, while the Department believes that
the § 106.45 grievance process is consistent with constitutional due process obligations, these

final regulations apply to all recipients including private institutions that do not owe
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constitutional protections to their students and employees, and making this terminology change
throughout the final regulations helps clarify that position.

The Department disagrees that § 106.45(b)(1)(1) implies that the protections in the
grievance process do not also benefit complainants, or should not be given to complainants. The
grievance process is of equal benefit to complainants and respondents and each provision has
been selected for the purpose of creating a fair process likely to result in reliable outcomes
resolving sexual harassment allegations. The equitable distinction in § 106.45(b)(1)(i) recognizes
the significance of remedies for complainants and disciplinary sanctions for respondents, but
does not alter the benefit of the § 106.45 grievance process providing procedural rights and
protections for both parties.

The Department understands commenters’ views that certain other provisions in the final
regulations are “inequitable” for either complainants or respondents. For reasons explained in
this preamble with respect to each particular provision, the Department believes that each
provision in the final regulations contributes to effectuating Title IX’s non-discrimination
mandate while providing a fair process for both parties. Section 106.45(b)(1)(i) was not intended
to create a standard of “equitableness” under which other provisions of the proposed rules should
be measured. In response to commenters’ apparent perception that § 106.45(b)(1)(i) created a
general equitability requirement that applied to the proposed rules or created conflict between
this provision and other parts of the proposed rules, the final regulations revise § 106.45(b)(1)(1)

to more clearly express its intent — that equitable treatment of a complainant means providing
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remedies, and equitable treatment of a respondent means imposing disciplinary sanctions only
after following the grievance process.!'?!3

Being sensitive to the trauma a complainant may have experienced does not violate §
106.45(b)(1)(1) or any other provision of the grievance process, so long as what the commenter
means by “being sensitive” does not lead a Title IX Coordinator, investigator, or decision-maker
to lose impartiality, prejudge the facts at issue, or demonstrate bias for or against any party.!?!4
The Department declines to require recipients to list off-campus supportive resources for
complainants, respondents, or both, though the final regulations do not prohibit a recipient from
choosing to do this. The Department believes that § 106.45(b)(1)(ix), requiring recipients to
describe the range of supportive measures available to complainants and respondents, is
sufficient to serve the Department’s interest in ensuring that parties are aware of the availability
of supportive measures. The Department declines to require remedies for respondents in
situations where a complainant is found to have brought a false allegation. These final
regulations are focused on sexual harassment allegations, including remedies for victims of
sexual harassment, and not on remedies for other kinds of misconduct.'®'

Changes: Section 106.45(b)(1)(1) is revised by replacing “due process protections” with “a

grievance process that complies with § 106.45 and by stating that treating complainants

1013 The Department notes that similar language is included in the final regulations in § 106.44(a) such that a
recipient’s response in the absence of a formal complaint must treat complainants equitably by offering supportive
measures and must treat respondents equitably by imposing sanctions only after following a grievance process that
complies with § 106.45.

1014 Section 106.45(b)(1)(iii).

1015 The Department notes that the final regulations add § 106.71 prohibiting retaliation, and paragraph (b)(2) of that
section cautions recipients that a determination regarding responsibility, alone, is not sufficient to conclude that a party
has made a materially false statement in bad faith. The Department leaves recipients with discretion to address false
statements (by any party) under the recipient’s own code of conduct.
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equitably means providing remedies where a respondent has been determined to be responsible,
and treating respondents equitably means imposing disciplinary sanctions or other actions that
are not supportive measures as defined in § 106.30 only after following the § 106.45 grievance
process.

Section 106.45(b)(1)(ii) Objective Evaluation of All Relevant Evidence

Comments: Numerous commenters supported § 106.45(b)(1)(ii) asserting that it ensures fairness,
accuracy, due process, and impartiality to all parties. Several commenters shared personal
experiences with Title IX investigations in which they witnessed the recipient ignoring,
discounting, burying, or destroying exculpatory evidence. Similarly, other commenters stated
that they have observed inculpatory evidence being ignored or discounted particularly when a
respondent is a star athlete or otherwise prominent within the recipient’s educational community.

Other commenters expressed concerns about requiring an objective evaluation of relevant
evidence. Some commenters asserted that it would be challenging to get such evidence in sexual
assault cases, because sexual assault often happens without witnesses who can corroborate
stories. One commenter contended that getting objective evidence every time would be a “near-
impossible task,” while another felt it is “unrealistic” to expect tangible evidence in all cases.
Some commenters argued that such a high standard would likely chill reporting. One commenter
was concerned that an objective evaluation of a// relevant evidence could lead to respondents
extending investigations indefinitely since almost anything could be relevant and new evidence
or witnesses might surface regularly.

Some commenters expressed support for this provision’s preclusion of making credibility
determinations based on party status because it is inappropriate to make presumptions about

trustworthiness based on whether a person is a complainant or respondent. Other commenters
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opposed this part of § 106.45(b)(1)(i1) and suggested modifying the provision to require that
credibility determinations not be based “solely” on a person’s status, but argued that fact-finders
could base credibility determinations in part on a person’s status as a complainant or respondent.
These commenters opposed any categorical bar to the fact-finder’s considerations when
determining credibility, and questioned whether this provision is in significant tension with the
presumption of non-responsibility in § 106.45(b)(1)(iv). Commenters asserted that §
106.45(b)(1)(i1)’s requirement is problematic for adjudicators because it directs them to ignore
central factors in credibility determinations, such as what interests a party has at stake.
Commenters argued that courts, law enforcement, and other investigators have always
considered a party’s status as a defendant or plaintiff when determining how to weigh evidence
and testimony. Commenters argued that recipients should be permitted to consider a party’s
status when considering the totality of the circumstances to reach credibility determinations.

A number of commenters proposed modifications related to training that commenters
believed would improve implementation of this provision and promote objectivity and
competence, such as training about applying rules of evidence, how to collect and evaluate
evidence, and how to determine if evidence is credible, relevant, or reliable.

Many commenters suggested types of evidence that should be considered, specific
investigative processes, or other evidentiary requirements. Commenters proposed, for example,
that the final regulations should require consideration of letters, videos, photos, e-mails, texts,
phone calls, social media, mental health history, drug, alcohol, and medication use, and rape kits.
Commenters also proposed requiring a variety of investigative techniques, including asking the
Department to require recipients to take immediate action to collect and test all evidence,

including permitting recipients to interview community members and other witnesses (e.g.,
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roommates, dorm residents, classmates, fraternity members). Commenters also asked whether
the recipient may consider evidence of the respondent’s lack of credibility, other bad acts, and
misrepresentation of key facts. Some commenters asked whether the proposed rules would allow
respondents to introduce lie detector test results and impact statements. Some commenters
wanted the final regulations to require investigators to identify any data gaps in investigative
report noting unavailable information (e.g., unable to interview eyewitnesses or to visit the scene
of an incident) and all attempts to fill those data gaps, as well as requiring hearing boards to
explain the specific evidentiary basis for each finding. Other commenters asserted that the final
regulations should require all evidence to be shared with the parties to ensure fairness, and that
an investigator should not get to decide what is relevant.

Commenters requested that the Department clarify how to evaluate whether evidence is
relevant. Commenters asked how recipients should make credibility determinations, and whether
it would be permissible to admit character and reputation evidence, including past sexual history
or testimony based on hearsay. One commenter asserted that requiring an “objective evaluation”
leaves questions about what this term will mean in practice, noting that similar provisions in the
VAWA negotiated rulemaking in 2012 raised concerns that the subjectivity (at least in defining
bias) would be an overreach into campus administrative decisions.

Some commenters suggested specific modifications to the wording of the proposed
provision. For example, individual commenters suggested that the Department: replace
“objective” with “impartial’ for consistency with VAWA; add language emphasizing that the
recipient’s determination must be unbiased since recipient bias has been a significant problem in
Title IX investigations; add that objective evaluation be “based on rules of evidence under

applicable State law;” add that schools shall resolve doubts “in favor of considering evidence to
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be relevant and exculpatory” to address the danger that recipients will narrowly construe what
constitutes exculpatory evidence; and add that unsubstantiated theories of trauma cannot be
relied on to conclude that a particular complainant suffered from trauma or be used to explain
away a complainant’s inconsistencies. One commenter asserted that underweighting relevant
testimony simply because someone is a friend to a party in a case will make it materially harder
to prove an assault and will not promote equitable treatment for all parties; this commenter
mistakenly believed that the proposed rules used the phrase “arbiters should underweight
character feedback from biased witnesses” and wanted that language changed.

Discussion: The Department appreciates commenters’ support of this provision and
acknowledges other commenters’ concerns about § 106.45(b)(1)(i1). While the gathering and
evaluation of available evidence will take time and effort on the part of the recipient, the
Department views any difficulties associated with the provision’s evidence requirement to be
outweighed by the due process benefits the provision will bring to both parties during the
grievance process. The recipient’s investigation and adjudication of the allegations must be
based on an objective evaluation of the evidence available in a particular case; the type and
extent of evidence available will differ based on the facts of each incident. The Department
understands that in some situations, there may be little or no evidence other than the statements
of the parties themselves, and this provision applies to those situations. As some commenters
have observed, Title IX campus proceedings often involve allegations with competing plausible
narratives and no eyewitnesses, and such situations still must be evaluated by objectively
evaluating the relevant evidence, regardless of whether that available, relevant evidence consists
of the parties’ own statements, statements of witnesses, or other evidence. This provision does

not require “objective” evidence (as in, corroborating evidence); this provision requires that the

808

T & Memraiftiag Materials Page 0851



recipient objectively evaluate the relevant evidence that is available in a particular case. The
Department disagrees that this provision could permit endlessly delayed proceedings while
parties or the recipient search for “all” relevant evidence; § 106.45(b)(1)(v) requires recipients to
conclude the grievance process within designated reasonable time frames and thus “all” the
evidence is tempered by what a thorough investigation effort can gather within a reasonably
prompt time frame.

The Department agrees with commenters who noted the inappropriateness of
investigators and decision-makers drawing conclusions about credibility based on a party’s status
as a complainant or respondent. While the Department appreciates the concerns by commenters
advocating that the final regulations should permit status-based inferences as to a person’s
credibility, the Department believes that to do so would invite bias and partiality. To that end, we
disagree with commenters who opposed categorical bars on the factors that investigators or
decision-makers may consider, and who want to partially judge a person’s credibility based on
the person’s status as a complainant, respondent, or witness. A process that permitted credibility
inferences or conclusions to be based on party status would inevitably prejudge the facts at issue
rather than determine facts based on the objective evaluation of evidence, and this would
decrease the likelihood that the outcome reached would be accurate.

The Department disagrees that § 106.45(b)(1)(ii) conflicts with the presumption of non-
responsibility; in fact, § 106.45(b)(1)(ii) helps to ensure that the presumption is not improperly
applied by recipients. Section 106.45(b)(1)(iv) affords respondents a presumption of non-
responsibility until the conclusion of the grievance process. Section 106.45(b)(1)(ii) applies
throughout the grievance process, including with respect to application of the presumption, to

ensure that the presumption of non-responsibility is not interpreted to mean that a respondent is
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considered truthful, or that the respondent’s statements are credible or not credible, based on the
respondent’s status as a respondent. Treating the respondent as not responsible until the
conclusion of the grievance process does not mean considering the respondent truthful or
credible; rather, that presumption buttresses the requirement that investigators and decision-
makers serve impartially without prejudging the facts at issue.!?!® Determinations of credibility,
including of the respondent, must be based on objective evaluation of relevant evidence — not on
inferences based on party status. Both the presumption of non-responsibility and this provision
are designed to promote a fair process by which an impartial fact-finder determines whether the
respondent is responsible for perpetrating sexual harassment. Every determination regarding
responsibility must be based on evidence, not assumptions about respondents or complainants.
The Department disagrees that disregarding party status poses problems for investigators or
adjudicators or directs them to ignore central factors in reaching credibility determinations. Title
IX personnel are not prevented from understanding and taking into account each party’s interests
and the “stakes” at issue for each party, yet what is at stake does not, by itself, reflect on the
party’s truthfulness.

In response to commenters’ concerns about how to determine “relevance” in the context
of these final regulations, we have revised § 106.45(b)(1)(iii) specifically to require training on
issues of relevance (including application of the “rape shield” protections in § 106.45(b)(6)).

Thus, these final regulations require Title IX personnel to be well trained in how to conduct a

1016 For further discussion on the purpose and function of the presumption of non-responsibility, see the “Section
106.45(b)(1)(iv) Presumption of Non-Responsibility” subsection of the “General Requirements for § 106.45
Grievance Process” subsection of the “Section 106.45 Recipient’s Response to Formal Complaints™ section of this
preamble.
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grievance process; within the requirements stated in § 106.45(b)(1)(iii) recipients have flexibility
to adopt additional training requirements concerning evidence collection or evaluation.
Similarly, the Department declines to adopt commenters’ suggestions that the final
regulations explicitly allow or disallow certain types of evidence or utilize specific investigative
techniques. The Department believes that the final regulations reach the appropriate balance
between prescribing sufficiently detailed procedures to foster a consistently applied grievance
process, while deferring to recipients to tailor rules that best fit each recipient’s unique needs.

1017

While the proposed rules do not speak to admissibility of hearsay, °"’ prior bad acts, character

evidence, polygraph (lie detector) results, standards for authentication of evidence, or similar
issues concerning evidence, the final regulations require recipients to gather and evaluate

1018

relevant evidence, " ° with the understanding that this includes both inculpatory and exculpatory

evidence, and the final regulations deem questions and evidence about a complainant’s prior

sexual behavior to be irrelevant with two exceptions!?!

and preclude use of any information
protected by a legally recognized privilege (e.g., attorney-client).!?° Within these evidentiary

parameters recipients retain the flexibility to adopt rules that govern how the recipient’s

investigator and decision-maker evaluate evidence and conduct the grievance process (so long as

1017 While not addressed to hearsay evidence as such, § 106.45(b)(6)(i), which requires postsecondary institutions to
hold live hearings to adjudicate formal complaints of sexual harassment, states that the decision-maker must not rely
on the statement of a party or witness who does not submit to cross-examination, resulting in exclusion of statements
that remain untested by cross-examination.

1018 The final regulations do not define relevance, and the ordinary meaning of the word should be understood and
applied.

1019 Section 106.45(b)(6) contains rape shield protections, providing that questions and evidence about the
complainant’s sexual predisposition or prior sexual behavior are not relevant, unless such questions and evidence
about the complainant’s prior sexual behavior are offered to prove that someone other than the respondent
committed the conduct alleged by the complainant, or if the questions and evidence concern specific incidents of the
complainant’s prior sexual behavior with respect to the respondent and are offered to prove consent.

1020 Section 106.45(b)(1)(x) (precluding a recipient from using information or evidence protected by a legally
recognized privilege unless the holder of the privilege has waived the privilege).
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such rules apply equally to both parties).!?! Relevance is the standard that these final regulations
require, and any evidentiary rules that a recipient chooses must respect this standard of
relevance. For example, a recipient may not adopt a rule excluding relevant evidence because
such relevant evidence may be unduly prejudicial, concern prior bad acts, or constitute character
evidence. A recipient may adopt rules of order or decorum to forbid badgering a witness, and
may fairly deem repetition of the same question to be irrelevant.

The Department disagrees that requiring an “objective evaluation” leaves questions about
what this will mean in practice; the final regulations contain sufficient clarity concerning
objectivity, while leaving recipients discretion to apply the grievance process in a manner that
best fits the recipient’s needs. Similarly, the Department is not persuaded that the final
regulations permit inappropriate subjectivity as to defining bias or constitute overreach into
campus administrative proceedings. A commenter raising that concern noted that the same issue
was raised during negotiated rulemaking under VAWA; however, the Department believes that
these final regulations prohibit bias with adequate specificity (i.e., bias against complainants or
respondents generally, or against an individual complainant or respondent) yet reserve adequate

flexibility for recipients to apply the prohibition against bias without unduly overreaching into a

1021 Of course, the manner in which a recipient adopted or applied such a rule or practice concerning evaluation of
evidence could constitute sex discrimination, a situation that § 106.45(a) cautions recipients against, and the entirety
of a recipient’s grievance process must be conducted impartially, free from conflicts of interest or bias for or against
complainants or respondents. Further, the introductory sentence of § 106.45(b) has been revised in the final
regulations to ensure that a recipient’s self-selected rules must apply equally to both parties. The Department notes
that the universe of evidence given to the parties for inspection and review under § 106.45(b)(5)(vi) must consist of
all evidence directly related to the allegations; determinations as to whether evidence is “relevant” are made when
finalizing the investigative report, pursuant to § 106.45(b)(5)(vii) (requiring creation of an investigative report that
“fairly summarizes all relevant evidence”). Only “relevant” evidence can be subject to the decision-maker’s
objective evaluation in reaching a determination, and relevant evidence must be considered, subject to the rape
shield and legally recognized privilege exceptions contained in the final regulations. This does not preclude, for
instance, a recipient adopting a rule or providing training to a decision-maker regarding how to assign weight to a
given type of relevant evidence, so long as such a rule applies equally to both parties.
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recipient’s internal administrative affairs. To the extent that the commenter was arguing that
prohibiting bias is itself an overreach into campus administrative decisions, the Department does
not agree. The text of Title IX prohibits recipients from engaging in discrimination on the basis
of sex. Biased decision making increases the risk of erroneous outcomes because bias, rather
than evidence, dictates the conclusion. Sex-based bias is a specific risk in the context of sexual
harassment allegations, where the underlying conduct at issue inherently raises issues related to
sex, making these proceedings susceptible to improper sex-based bias that prevents reliable
outcomes. Other forms of bias on the part of individuals in charge of investigating and
adjudicating allegations also lessen the likelihood that outcomes are reliable and viewed as
legitimate; because Title IX’s non-discrimination mandate requires that recipients accurately
identify (and remedy) sexual harassment occurring in education programs or activities, these
final regulations prohibit bias on the part of Title IX personnel (in § 106.45(b)(1)(iii)) and
require objective evaluation of evidence (in § 106.45(b)(1)(i1)).

Rather than require recipients to take “immediate action” to collect all evidence, the final
regulations require the recipient to investigate the allegations in a formal complaint!®?? yet permit
recipients flexibility to conduct the investigation, under the constraint that the investigation (and
adjudication) must be completed within the recipient’s designated, reasonably prompt time
frames.!%%

While the final regulations do not require hearing boards (as opposed to a single

individual acting as the decision-maker), the final regulations do not preclude the recipient from

1022 Section 106.45(b)(5).
1023 Section 106.45(b)(1)(v).
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using a hearing board to function as a decision-maker, such that more than one individual serves
as a decision-maker, each of whom must fulfill the obligations under § 106.45(b)(1)(iii).
Whether or not the determination regarding responsibility is made by a single decision-maker or
by multiple decision-makers serving as a hearing board, § 106.45(b)(7)(ii) requires that decision-
makers lay out the evidentiary basis for conclusions reached in the case, in a written
determination regarding responsibility. Prior to the time that a determination regarding
responsibility will be reached, § 106.45(b)(5)(vi) requires the recipient to make all evidence
directly related to the allegations available to the parties for their inspection and review, and §
106.45(b)(5)(vii) requires that recipients create an investigative report that fairly summarizes all
relevant evidence. The final regulations add language in § 106.45(b)(5)(vi) stating that evidence
subject to inspection and review must include inculpatory and exculpatory evidence whether
obtained from a party or from another source. The Department does not believe it is necessary to
require investigators to identify data gaps in the investigative report, because the parties’ right to
inspect and review evidence, and review and respond to the investigative report, adequately
provide opportunity to identify any perceived data gaps and challenge such deficiencies.

The Department disagrees that an investigator should not get to decide what is relevant,
and the final regulations give the parties ample opportunity to challenge relevancy
determinations. The investigator is obligated to gather evidence directly related to the allegations
whether or not the recipient intends to rely on such evidence (for instance, where evidence is
directly related to the allegations but the recipient’s investigator does not believe the evidence to

be credible and thus does not intend to rely on it). The parties may then inspect and review the
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evidence directly related to the allegations.!** The investigator must take into consideration the
parties’ responses and then determine what evidence is relevant and summarize the relevant
evidence in the investigative report.!°?° The parties then have equal opportunity to review the
investigative report; if a party disagrees with an investigator’s determination about relevance, the
party can make that argument in the party’s written response to the investigative report under §
106.45(b)(5)(vii) and to the decision-maker at any hearing held; either way the decision-maker is
obligated to objectively evaluate all relevant evidence and the parties have the opportunity to
argue about what is relevant (and about the persuasiveness of relevant evidence). The final
regulations also provide the parties equal appeal rights including on the ground of procedural

irregularity, %2

which could include a recipient’s failure to objectively evaluate all relevant
evidence, including inculpatory and exculpatory evidence. Furthermore, § 106.45(b)(1)(ii1)
requires the recipient’s investigator and decision-maker to be well-trained to conduct a grievance
process compliant with § 106.45 including determining “relevance” within the parameters of the
final regulations.

While the Department appreciates commenters’ desire for more oversight as to how a
recipient defines or “counts” exculpatory evidence, based on commenters’ observations that
recipients have not consistently understood the need to consider exculpatory evidence as
relevant, the Department believes that the final regulations adequately address this concern by

specifying that relevant evidence must include both inculpatory and exculpatory evidence,

ensuring the parties have opportunities to challenge relevance determinations, and requiring Title

1024 Section 106.45(b)(5)(vi).
1025 Section 106.45(b)(5)(Vii).
1026 Section 106.45(b)(8).
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IX personnel to be trained to serve impartially including specific training for investigators and
decision-makers on issues of relevance.

While some commenters wished to alter the wording of the provision in numerous ways,
for the reasons explained above the Department believes that § 106.45(b)(1)(i1) appropriately
serves the Department’s goal of providing clear parameters for evaluation of evidence while
leaving flexibility for recipients within those parameters. The Department thus declines to
remove the word “objective,” require recipients to adopt any jurisdiction’s rules of evidence, or
add rules or presumptions that would require particular types of evidence to be relevant.
Changes: In the final regulations we add § 106.45(b)(1)(x), precluding the recipient from using
evidence that would result in disclosure of information protected by a legally recognized
privilege. The final regulations add language in § 106.45(b)(5)(vi) stating that evidence subject
to inspection and review must include inculpatory and exculpatory evidence whether obtained
from a party or from another source. We have also revised § 106.45(b)(1)(iii) to specifically
require investigators and decision-makers to receive training on issues of relevance.

Section 106.45(b)(1)(ii1) Impartiality and Mandatory Training of Title IX Personnel;

Directed Question 4 (training)

Comments: Many commenters expressed support for § 106.45(b)(1)(iii) and, in response to the
NPRM’s directed question about training, stated that the training provided for in this provision is
adequate. Several commenters believed this provision provides recipients with appropriate
flexibility to decide the amount and type of training recipients must provide to individuals
involved with Title IX proceedings. At least one commenter, on behalf of a college, noted that
the college already provides for investigators free from bias or conflict of interest. Several

commenters supported this provision because its prohibition on bias, conflicts of interest, and
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training materials that rely on sex stereotypes will lead to impartial investigations and
adjudications. One commenter asserted that the proposed regulations help reduce bias by
ensuring that training programs are fair and neutral and noted that social scientists and legal
academics have argued that training programs can help adjudicatory bodies make better
decisions.!%%’

Many commenters supported § 106.45(b)(1)(ii1) because of personal experiences with
Title IX campus proceedings involving perceived bias or conflicts of interest that commenters
believed rendered the investigation or adjudication unfair. One commenter supported this
provision because the commenter believed it will counteract the ideological propaganda having
to do with sex and gender that has been disseminated throughout institutions of higher education.
Another commenter believed this provision will help remedy widespread sex bias against male
students at colleges and universities. One commenter favored this provision because the topics
considered in a Title IX process are sensitive and personal, improper handling of cases can
potentially retraumatize survivors or lead to unfair outcomes for both survivors and the accused,
and mandatory training should lead to better results for all involved. One commenter analyzed
how and why unconscious biases and sex-based stereotypes are pernicious especially in

university disciplinary hearings, can constitute Title [X violations, and lead to biased outcomes.

This commenter argued that bias can subvert procedural protections, which are necessary to

1027 Commenters cited: Stephen E. Fienberg & Mark J. Schervish, The Relevance of Bayesian Inference for the
Presentation of Statistical Evidence and Legal Decisionmaking, 66 BOSTON UNIV. L. REV. 771 (1986) (advocating
that jurors be instructed in Bayesian probabilities); James J. Gobert, In Search of the Impartial Jury, 79 J. CRIM. L.
& CRIMINOLOGY 269, 326 (1988) (suggesting that juries receive “impartiality training”); Jennifer A. Richeson &
Richard J. Nussbaum, The Impact of Multiculturalism Versus Color-Blindness on Racial Bias, 40 J. OF
EXPERIMENTAL SOCIAL PSYCHOL. 417 (2004) (explaining how diversity training can lead to less implicit bias);
Justin D. Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and Misremembering, DUKE L. J.
345 (2007) (arguing for diversity training).
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render fair outcomes, and biased adjudicators cannot properly carry out their duties. One
commenter supported this provision’s restriction against sex stereotyping in training materials
for Title IX personnel, arguing that while appropriate training can reduce bias, improper
trainings can leave biases unchecked or exacerbate underlying biases. The commenter argued
that numerous examples exist showing that recipients’ training documents given to adjudicators
in university sexual misconduct processes have demonstrated bias especially against
respondents, making it impossible for decision-makers to be impartial and unbiased.'??8

Another commenter supported § 106.45(b)(1)(iii) combined with the other provisions in §
106.45 because while nothing can completely eliminate gender or racial bias from the system,
bias can be reduced by expanding the evidence considered by decision-makers, a function served
by a full investigation and hearings with cross-examination. The commenter argued that
decisions are most biased when they rely on less evidence and more hunches because hunches
are easily tainted by subconscious racial or gender bias.!” The commenter asserted that the

obligation of the law under Title IX is to treat each person as an individual, not as a member of a

class subject to prejudgment and prejudice on the basis of sex, and nowhere is the problem of sex

1028 Commenters asserted that as of 2014, Harvard Law School’s disciplinary board training contained slides to this
effect and that one Harvard Law School professor stated that these slides were “100% aimed to convince
[adjudicators] to believe complainants, precisely when they seem unreliable and incoherent” citing to Emily Yoffe,
The Bad Science Behind Campus Response to Sexual Assault, THE ATLANTIC (Sept. 8, 2017). Commenters further
stated that at Ohio State University, for instance, decision-makers were told that a “victim centered approach can
lead to safer campus communities.” Doe v. Ohio State Univ., No. 2:15-CV-2830, 2016 WL 692547, at *3 (S.D.
Ohio, Feb. 22, 2016). Commenters further stated that same Ohio State University training guide, for example, told
decision-makers that “[s]ex offenders are overwhelmingly white males.” Id.; see also Doe v. Univ. of Pa.,270 F.
Supp. 3d 799, 823 (E.D. Pa. 2017).

1929 Tn support of the proposition that most decisions after a full trial are not based on using race as a proxy but rather
on the evidence at trial, resulting in racially fair decisions, while racial bias is rampant in low-stakes, low-evidence
decision making where people make decisions on little evidence, the commenter cited Stephen P. Klein, et al., Race
and Imprisonment Decisions in California, 247 SCIENCE 812 (1990). More than one commenter cited to Driving
While Black in Maryland, AMERICAN CIVIL LIBERTIES UNION (ACLU) (Feb. 2, 2010)
https://www.aclu.org/cases/driving-while-black-maryland, for similar propositions.
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bias more pronounced than in the area of perception, prejudgment, and prejudice in the matter of
incidences of violence between members of the opposite sex. The commenter supported the
Department’s proposed rules, including this provision, based on the Department’s authority and
obligation to issue regulations that end the discrimination based on sex that exists in Title [X
programs themselves.!%?

One commenter supported this provision but noted that the Supreme Court has
recognized that as a practical matter it is difficult if not impossible for an adjudicator “to free
himself from the influence” of circumstances that would give rise to bias, and the private nature
of motives “underscore the need for objective rules” for determining when an adjudicator is
biased.!®! This commenter asserted recipients thus need to have objective rules for determining
bias. A few commenters supporting this provision recommended that the Department, or
recipients on their own, establish a clear process or mechanism for reporting conflicts of interest
or demanding recusal for bias during the investigative process.

Several commenters supported this provision but urged the Department to make the
training materials referred to in § 106.45(b)(1)(iii) publicly available because transparency is the
most effective means to eradicate the problems with biased Title IX proceedings, which

problems are often rooted in biased training materials. These commenters argued that when

recipients know that their training materials are subject to scrutiny, recipients will be more

1030 Commenters asserted that services for male victims of opposite sex violence are nearly non-existent at
educational institutions and in society at large because of an ingrained “man as perpetrator/woman as victim”
stereotype, which stereotype has always been false, shown by CDC data revealing the prevalence of male victims of
sexual violence: Centers for Disease Control and Prevention, National Center for Injury Prevention and Control, The
National Intimate Partner and Sexual Violence Survey (NISVS): 2015 Data Brief Tables 9, 11 (2018).

1031 Commenters cited: Caperton v. A. T. Massey Coal Co., 556 U.S. 868, 883 (2009) (holding that a judge cannot
hear a case centered on the financial interests of someone who substantially supported the judge’s election
campaign).
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careful to ensure that Title IX personnel are being trained to be impartial. One commenter
asserted that a lot of training is conducted via webinars and that public disclosure of training
materials must include audio and video of the training as well as documents or slideshow
presentations used during the training.

Discussion: The Department appreciates commenters’ support for § 106.45(b)(1)(iii), and the
commenters who provided feedback in response to the Department’s directed question as to
whether this provision adequately addresses training implicated under the proposed rules. The
Department agrees with commenters who noted that prohibiting conflicts of interest and bias,
including racial bias, on the part of people administering a grievance process is an essential part
of providing both parties a fair process and increasing the accuracy and reliability of
determinations reached in grievance processes. Recognizing that commenters recounted
instances of experience with perceived conflicts of interest and bias that resulted in unfair
treatment and biased outcomes, the Department believes that this provision provides a necessary
safeguard to improve the impartiality, reliability, and legitimacy of Title IX proceedings.!**? The
Department agrees with a commenter who asserted that recipients should have objective rules for
determining when an adjudicator (or Title IX Coordinator, investigator, or person who facilitates
an informal resolution process) is biased, and the Department leaves recipients discretion to
decide how best to implement the prohibition on conflicts of interest and bias, including whether
a recipient wishes to provide a process for parties to assert claims of conflict of interest of bias

during the investigation. The Department notes that § 106.45(b)(8) in the final regulations

1032 The 2001 Guidance at 21 contained a similar training recommendation: “Finally, the school must make sure that

all designated employees [referring to designated Title IX Coordinators] have adequate training as to what conduct
constitutes sexual harassment and are able to explain how the grievance procedure operates.”
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requires recipients to allow both parties equal right to appeal including on the basis that the Title
IX Coordinator, investigator, or decision-maker had a conflict of interest or bias that affected the
outcome. The Department is persuaded by the numerous commenters who urged the Department
to require training materials to be available for public inspection, to create transparency and
better effectuate the requirements of § 106.45(b)(1)(iii). The final regulations impose that
requirement in § 106.45(b)(10).

Additionally, the Department will not tolerate discrimination on the basis of race, color,
or national origin, which is prohibited under Title VI. If any recipient discriminates against any
person involved in a Title IX proceeding on the basis of that person’s race, color, or national
origin, then the Department will address such discrimination under Title VI and its implementing
regulations, in addition to such discrimination potentially constituting bias prohibited under §
106.45(b)(1)(iii) of these final regulations.

Changes: The final regulations revise § 106.45(b)(10)(i)(D) to require that training materials
referred to in § 106.45(b)(1)(iii) must be made publicly available on a recipient’s website, or if
the recipient does not have a website such materials must be made available upon request for
inspection by members of the public.

Comments: Several commenters expressed skepticism that any recipient employees can be
objective, fair, unbiased, or free from conflicts of interest because a recipient’s employees share
the recipient’s interest in protecting the recipient’s reputation or furthering a recipient’s financial
interests. Some commenters asserted this leads to recipient employees being unwilling to treat
complainants fairly while others asserted this leads to recipient employees being unwilling to
treat respondents fairly. A few commenters asserted that this problem of inherent conflicts of

interest between recipient employees and complainants means that the only way to avoid
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conflicts of interest is to require recipients to use an external, impartial arbiter or require
investigations to be done by people unaffiliated with any students in the school, and one
commenter argued that because all paid staff members are biased (in favor of the recipient), the
solution is to allow complainants and respondents to pick the persons who run the grievance
proceedings similar to jury selection. One commenter suggested that to counter institutional bias,
which the commenter argued was on display in notorious cover-up situations at prestigious
universities where employees committed sexual abuse, the proposed rules should specifically
require training on conflicts of interest caused by employees’ misplaced loyalty to the recipient.
Another commenter stated that schools must be required to purchase liability insurance covering
exposure arising from the handling of sexual harassment claims, to ensure that they do not have a
secret conflict of interest that might cause them to put a finger on the scale one way or the other
in the course of investigating or adjudicating a Title IX complaint.

Several commenters indicated that this provision seems reasonable but requested clarity
as to what might in practice constitute a conflict of interest under § 106.45(b)(1)(iii), with one
commenter noting that this issue often arises when a school district hires their legal counsel,
insurance carrier, or risk pool to complete an investigation or respond to a formal complaint.
Another commenter requested more information on what would constitute “general bias” for or
against complainants or respondents under this provision, expressing concern that without any
framework for evaluating whether a particular administrator is tainted by such bias this provision
is amorphous and will add confusion and grounds for attack at smaller institutions where many
student affairs administrators fill several different roles. Another commenter asked for
clarification that school employees serving in the Title IX process should be presumed to be

unbiased notwithstanding having previously investigated a matter involving one or more of
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particular parties, or else this provision could be quite costly by requiring a school district to hire
outside investigators every time an investigator deals with a party more than once.

Several commenters recommended countering inherent institutional conflicts of interest
on the part of recipient employees by revising the final regulations to avoid any commingling of
administrative and adjudicative roles. Several commenters offered the specific recommendation
that the Title IX Coordinator must not be an employment supervisor of the decision-maker in the
school’s administrative hierarchy and if investigators are independent contractors, the Title IX
Coordinator should not have a role in hiring or firing such investigators. The same commenters
recommended bolstering neutrality and independence by removing the role of counseling
complainants from the office that coordinates the grievance process and requiring that
investigators have some degree of institutional independence. One commenter asserted that if the
Department intends to prohibit any overlap in responsibilities among the Title IX Coordinator,
investigator, or decision-maker, the Department must make that intention clear.

Many commenters requested clarification as to whether this provision’s prohibition
against conflicts of interest and bias would be interpreted to bar anyone from being a Title IX
Coordinator, investigator, or decision-maker if the person currently or in their past has ever
advocated for victims’ rights or otherwise worked in sexual violence prevention fields. Several
commenters argued against such an interpretation because individuals with that kind of
experience are often highly knowledgeable about sexual violence and able to serve impartially,
while several other commenters argued that Title [X-related personnel are a self-selected group
likely to include victim advocates, self-identified victims, and those associated with women’s
studies and thus come to a Title IX role with biases against men, respondents, or both. One

commenter asserted that while the choice of a professor’s field of study may or may not indicate
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bias, the fact that a university relies on volunteers to staff Title IX hearing panels is highly
questionable because self-selection creates the likelihood that those who “want” to serve on a
Title IX hearing board have preconceived ideas and views about whether male students are
guilty, regardless of the actual facts and circumstances, and thus the final regulations should
require the recipient to select decision-makers based on random selection from its entire faculty
and administrators. One commenter shared an example of bias on the part of the single
administrator tasked with ruling on the commenter’s client’s appeal of a responsibility finding,
where the appeal decision-maker had recently retweeted a survivor advocacy organization’s
tweet “To survivors everywhere, we believe you,” yet the recipient overruled a bias objection
stating that nothing suggested that such a tweet meant the appeal decision-maker was biased
against that particular respondent. This commenter proposed adding language explaining that a
“reasonable person” standard will be applied to determine bias, along with cautionary language
that a history of working or advocating on one side or another of this issue might constitute bias.
One commenter asserted that Federal courts of appeal, including the Sixth Circuit, agree that
“being a feminist, being affiliated with a gender-studies program, or researching sexual assault
does not support a reasonable inference than an individual is biased against men.”'%? This
commenter believed that the proposed rules offered no clarity on whether the Department would
consider bias claims based on being a feminist or working in the sexual assault field to be
“frivolous” or would be taken seriously.

Several commenters urged the Department to expand this provision to prohibit

“perceived” conflicts of interest or “the appearance” of bias in line with standards that require

1033 Commenter cited: Doe v. Miami Univ., 882 F.3d 579, 593 fn. 6 (6th Cir. 2018).
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judges not to have even the appearance of bias or impropriety; other commenters urged the
Department to apply a presumption that campus decision-makers are free of bias, noting that
courts require proof that a conduct official had an “actual” bias against the party because of the
party’s sex, and the proposed rules seem to reverse this judicial presumption, opening the door to
numerous claims that undermine the presumption of honesty in campus proceedings. One
commenter suggested a more clearly defined standard by specifying that Title IX personnel not
have a personal bias or prejudice for or against complainants or respondents generally, and not
have an interest, relationship, or other consideration that may compromise or have the
appearance of compromising the individual’s judgment with respect to any individual
complainant or respondent. One commenter suggested that this provision should require
“nondiscriminatory” investigations and adjudications instead of being “not biased.” One
commenter believed that student leaders should take more responsibility for addressing sexual
misconduct and might do a better job than bureaucrats can; the commenter asserted that the final
regulations should not prohibit recipients from relying on students to investigate and adjudicate
sexual misconduct cases.

Discussion: The Department understands commenters’ concerns that the final regulations work
within a framework where a recipient’s own employees are permitted to serve as Title IX

1,'% and the potential conflicts of interest this creates. The final regulations leave

personne
recipients flexibility to use their own employees, or to outsource Title IX investigation and

adjudication functions, and the Department encourages recipients to pursue alternatives to the

1034 References in this preamble to “Title IX personnel” mean Title IX Coordinators, investigators, decision-makers,
and persons who facilitate informal resolution processes.
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inherent difficulties that arise when a recipient’s own employees are expected to perform these
functions free from conflicts of interest and bias. The Department notes that several commenters
favorably described regional center models that could involve recipients coordinating with each
other to outsource Title IX grievance proceedings to experts free from potential conflicts of
interest stemming from affiliation with the recipient. The Department declines to require
recipients to use outside, unaffiliated Title IX personnel because the Department does not
conclude that such prescription is necessary to effectuate the purposes of the final regulations;
although recipients may face challenges with respect to ensuring that personnel serve free from
conflicts of interest and bias, recipients can comply with the final regulations by using the
recipient’s own employees. Unless prescription is necessary to achieve compliance with the final
regulations, the Department does not wish to interfere with recipients’ discretion to conduct a
recipient’s own internal, administrative affairs. The Department is also sensitive to the reality
that prescriptions regarding employment relationships likely will result in many recipients being
compelled to hire additional personnel in order to comply with these final regulations, and the
Department wishes to prescribe only those measures necessary for compliance, without
unnecessarily diverting recipients’ resources into hiring personnel and away from other priorities
important to recipients and the students they serve. For these reasons, the Department declines to
define certain employment relationships or administrative hierarchy arrangements as per se

prohibited conflicts of interest under § 106.45(b)(1)(iii).'** The Department is cognizant that the

1035 Although the decision-maker must be different from any individual serving as a Title IX Coordinator or
investigator, pursuant to § 106.45(b)(7)(i), the final regulations do not preclude a Title IX Coordinator from also
serving as the investigator, and the final regulations do not prescribe any particular administrative “chain of
reporting” restrictions or declare any such administrative arrangements to be per se conflicts of interest prohibited
under § 106.45(b)(1)(iii).
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Department’s authority under Title [X extends to regulation of recipients themselves, and not to
the individual personnel serving as Title IX Coordinators, investigators, decision-makers, or
persons who facilitate an informal resolution process. Thus, the Department will hold a recipient
accountable for the end result of using Title IX personnel free from conflicts of interest and bias,
regardless of the employment or supervisory relationships among various Title IX personnel. To
the extent that recipients wish to adopt best practices to better ensure that conflicts of interest do
not cause violations of the final regulations, recipients have discretion to adopt practices
suggested by commenters, such as ensuring that investigators have institutional independence or
deciding that Title IX Coordinators should have no role in the hiring or firing of investigators.
For similar reasons, the Department declines to state whether particular professional
experiences or affiliations do or do not constitute per se violations of § 106.45(b)(1)(iii). The
Department acknowledges the concerns expressed both by commenters concerned that certain
professional qualifications (e.g., a history of working in the field of sexual violence) may
indicate bias, and by commenters concerned that excluding certain professionals out of fear of
bias would improperly exclude experienced, knowledgeable individuals who are capable of
serving impartially. Whether bias exists requires examination of the particular facts of a situation
and the Department encourages recipients to apply an objective (whether a reasonable person
would believe bias exists), common sense approach to evaluating whether a particular person
serving in a Title IX role is biased, exercising caution not to apply generalizations that might
unreasonably conclude that bias exists (for example, assuming that all self-professed feminists,
or self-described survivors, are biased against men, or that a male is incapable of being sensitive
to women, or that prior work as a victim advocate, or as a defense attorney, renders the person

biased for or against complainants or respondents), bearing in mind that the very training
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required by § 106.45(b)(1)(iii) is intended to provide Title IX personnel with the tools needed to
serve impartially and without bias such that the prior professional experience of a person whom a
recipient would like to have in a Title IX role need not disqualify the person from obtaining the
requisite training to serve impartially in a Title IX role.

In response to commenters’ concerns that the prohibition against conflicts of interest and
bias is unclear, the Department revises this provision to mandate training in “how to serve
impartially, including by avoiding prejudgment of the facts at issue, conflicts of interest, and
bias” in place of the proposed language for training to “protect the safety of students, ensure due
process protections for all parties, and promote accountability.” This shift in language is intended
to reinforce that recipients have significant control, and flexibility, to prevent conflicts of interest
and bias by carefully selecting training content focused on impartiality and avoiding prejudgment
of the facts at issue, conflicts of interest, and bias.

The Department disagrees with the commenter who suggested replacing “bias” in this
provision with “non-discrimination.” Based on anecdotal evidence from commenters asserting
specific instances that ostensibly reveal a recipient’s Title IX personnel exhibiting bias for or
against men, women, complainants, or respondents, the Department believes that bias, especially
sex-based bias, is a particular risk in Title IX proceedings and aims specifically to reduce and
prevent bias from influencing how a recipient responds to sexual harassment including through

required training for Title IX personnel.!%3¢

1036 F.g., Justin D. Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and Misremembering, 57
DUKE L. J. 345 (2007) (arguing for diversity training); Jennifer A. Richeson & Richard J. Nussbaum, The Impact of
Multiculturalism Versus Color-Blindness on Racial Bias, 40 J. OF EXPERIMENTAL SOCIAL PSYCHOL. 417 (2004)
(explaining how diversity training can lead to less implicit bias).
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The Department declines to narrow or widen this provision by specifying whether
conflicts of interest or bias must be “actual” or “perceived,” and declines to adopt an
“appearance of bias” standard. As noted above, the topic of sexual harassment inherently
involves issues revolving around sex and sexual dynamics such that a standard of “appearance
of” or “perceived” bias might lead to conclusions that most people are biased in one direction or
another by virtue of being male, being female, supporting women’s rights or supporting men’s
rights, or having had personal, negative experiences with men or with women. The Department
believes that keeping this provision focused on “bias” paired with an expectation of impartiality
helps appropriately focus on bias that impedes impartiality. The Department cautions parties and
recipients from concluding bias, or possible bias, based solely on the outcomes of grievance
processes decided under the final regulations; for example, the mere fact that a certain number of
outcomes result in determinations of responsibility, or non-responsibility, does not necessarily
indicate or imply bias on the part of Title IX personnel. The entire purpose of the § 106.45
grievance process is to increase the reliability and accuracy of outcomes in Title IX proceedings,
and the number of particular outcomes, alone, thus does not raise an inference of bias because
the final regulations help ensure that each individual case is decided on its merits.

The Department notes that the final regulations do not preclude a recipient from allowing
student leaders to serve in Title IX roles so long as the recipient can meet all requirements in §

1037

106.45 and these final regulations, ™’ and leaves it to a recipient’s judgment to decide under

what circumstances, if any, a recipient wants to involve student leaders in Title IX roles.

1037 For example, § 106.8(a) specifies that the Title IX Coordinator must be an “employee” designated and
authorized by the recipient to coordinate the recipient’s efforts to comply with Title IX obligations. No such
requirement of employee status applies to, for instance, serving as a decision-maker on a hearing panel.
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Changes: Section 106.45(b)(1)(iii) is revised to specify that the required training include “how to
serve impartially, including by avoiding prejudgment of the facts at issue, conflicts of interest,
and bias” in place of the proposed language “that protect the safety of students, ensure due
process protections for all parties, and promote accountability.” 1938

Comments: One commenter asked whether the training on the definition of sexual harassment
referenced in § 106.45(b)(1)(ii1) means the definition in § 106.30, a definition used by the
recipient (that might be broader than in § 106.30), or both. One commenter wondered why this
provision removes vital sexual harassment training of school personnel but gave no explanation
for drawing this conclusion. Several commenters noted that § 106.45(b)(1)(iii) does not state the
frequency for the required training and wondered if it must be annual, while several others
requested more clarity about what would be considered adequate training especially for a
decision-maker expected to conduct a live hearing with cross-examination, and further
explanation of what kinds of training materials foster impartial determinations. One commenter
stated that § 106.45(b)(1)(iii) does not provide for a standardized level of training or offer
financial assistance for training personnel. One commenter agreed with the proposed rules’ effort
to diagnose severe training gaps in the Title IX system but because this provision mandates
training “conceptually” without specifying what the training must include, the commenter
asserted that the inevitable result will be more Dear Colleague Letters and guidance from the
Department, which the Department should avoid by taking time to include more specific training

requirements in these final regulations.

1038 Because revised § 106.45(b)(8) now requires recipients to offer appeals, § 106.45(b)(1)(iii) has also been revised
to include training on conducting appeals.
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Many commenters expressed views about this provision’s prohibition against the use of
“sex stereotypes” in training materials. Some commenters urged the Department to include a
definition of “sex stereotypes,” asserting that without clarity this provision is a legal morass
exposing recipients to liability. One commenter asserted that “bias” lacks a definitive legal
meaning and should be replaced by “non-discriminatory.” Some commenters argued that without
a definition, this provision could be interpreted to forbid recipients from relying on research and
evidence-based practices that instruct personnel to reject notions of “regret sex” and women
lying about sexual assault. Other commenters requested clarity that stereotypes of men as
sexually aggressive or likely to perpetrate sexual assault and references to “toxic masculinity”
are prohibited under this provision. One commenter argued that the First Amendment likely
prohibits the Department from dictating that training materials be free from sex stereotypes or
that if the Department no longer perceives the First Amendment as a barrier to the Federal
government prohibiting sex stereotyping materials then the Department should repeal 34 CFR
106.42 and replace it with a prohibition against reliance on sex stereotyping that extends to all
training or educational materials used by a recipient for any purpose. This commenter also
requested clarification as to whether § 106.45(b)(1)(iii) would prohibit reliance on peer-reviewed
journal articles that state, for example,'%* that trauma victims often recall only some vivid details
from their ordeal and that memories may be impaired with amnesia or gaps or contain false
details following extreme cases of negative emotions, such as rape trauma. Another commenter

expressed concern that this provision might result in information provided by sexual violence

1039 Commenters cited: Katrin Hohl & Martin Conway, Memory as Evidence: How Normal Features of Victim
Memory Lead to the Attrition of Rape Complaints, 17 CRIMINOLOGY & CRIMINAL JUSTICE 3 (2017).
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experts being forbidden, resulting in respondents’ lawyers’ opinions replacing peer-reviewed,
scientific data. One commenter urged the Department to interpret this provision to require
training around bias that exists against complainants and to clarify that the “Start by Believing”
approach promoted by End Violence Against Women International should be part of these
training requirements because that approach trains investigators to start by believing the survivor
to avoid incorporating personal bias and victim-blaming myths that might bias the investigation
against the survivor. The commenter asserted that understanding the dynamics of sexual trauma
is necessary in order to treat both complainants and respondents fairly without bias. Another
commenter asserted that “start by believing” is not appropriate for investigations but is
appropriate for counseling and thus, the final regulations should require that for counseling
purposes personnel must “start by believing” a complainant or a respondent seeking counseling.
One commenter suggested this provision be modified to require training to have a
working understanding of impartiality. One commenter contended that training materials should
never be allowed to refer to the AAU/Westat Report!** for the statistic that one-in-four women
are raped on college campuses because there are so many methodological problems with that
report that using it constitutes sex discrimination under Title IX. One commenter argued that §
106.45(b)(1)(ii1) must not be applied to exclude the application of proven profiles and indicators
of certain predictive behaviors because that is a tried and tested practice in professional law
enforcement and should be utilized according to best practices of trained investigators in any

quest for the truth.

1040 Commenters cited: The Association of American Universities, Report on the AAU Campus Climate Survey on
Sexual Assault and Sexual Misconduct (Westat 2015).
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Discussion: The Department appreciates a commenter asking whether the training on the
definition of sexual harassment in this provision was intended to refer to the definition of sexual
harassment in § 106.30; to clarify that was the intent of this provision, § 106.45(b)(1)(iii) has
been revised to so state. The Department disagrees that this provision removes vital training
regarding a recipient’s responses to sexual harassment; rather, this provision prescribes
mandatory training for Title IX personnel that promotes the purpose of a Title IX process and
compliance with these final regulations, and leaves recipients free to adopt additional education
and training content that a recipient believes serves the needs of the recipient’s community.
Commenters correctly noted that the final regulations do not impose an annual or other
frequency condition on the mandatory training required in § 106.45(b)(1)(iii). The Department
interprets this provision as requiring that any Title IX Coordinator, investigator, decision-maker,
or person who facilitates an informal resolution process will, when serving in such a role, be
trained to serve in that role. The Department wishes to leave recipients flexibility to decide to
what extent additional training is needed to ensure that Title IX personnel are trained when they
serve!®! so that recipients efficiently allocate their resources among Title IX compliance
obligations and other important needs of their educational communities. The Department

disagrees with a commenter concerned that failing to be more prescriptive about the content of

training in these final regulations necessarily will result in the Department issuing Dear

1041 Some commenters questioned whether advisors provided to a party by a postsecondary institution recipient
pursuant to § 106.45(b)(6)(i) must be free from conflicts of interest and bias and must be trained. The final
regulations impose no prohibition of conflict of interest or bias for such advisors, nor any training requirement for
such advisors, in order to leave recipients as much flexibility as possible to comply with the requirement to provide
those advisors. The Department believes that advisors in such a role do not need to be unbiased or lack conflicts of
interest precisely because the role of such advisor is to conduct cross-examination on behalf of one party, and
recipients can determine to what extent a recipient wishes to provide training for advisors whom a recipient may
need to provide to a party to conduct cross-examination.
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Colleague Letters imposing training content requirements in the future. The Department is
committed to imposing legally binding requirements by following applicable rulemaking
processes.

The Department is persuaded by commenters’ concerns that it is beneficial for §
106.45(b)(1)(ii1) to emphasize the need for decision-makers to receive training in how to conduct
hearings, and we have revised this provision to specify that decision-makers receive training in
how to conduct a grievance process including how to use technology that will be used by a
recipient to conduct a live hearing, and on issues of the relevance of questions and evidence
(including how to determine the relevance or irrelevance of a complainant’s prior sexual history),
and that investigators receive training on issues of relevance in order to prepare an investigative
report that fairly summarizes relevant evidence.

The Department appreciates the many commenters who requested a definition of “sex
stereotypes” and asked that such a definition include, or exclude, particular generalizations and
notions about women or about men. For reasons similar to those discussed above with respect to
defining “bias” on the part of Title IX personnel, the Department declines to list or define what
notions do or do not constitute sex stereotypes on which training materials must not rely. The
Department disagrees that a broad prohibition against sex stereotypes is a legal morass exposing
recipients to liability, any more than Title IX’s broad prohibition against “sex discrimination”
does so. It is not feasible to catalog the variety of notions expressing generalizations and
stereotypes about the sexes that might constitute sex stereotypes, and the Department’s interest in
ensuring impartial Title IX proceedings that avoid prejudgment of the facts at issue necessitates a
broad prohibition on sex stereotypes so that decisions are made on the basis of individualized

facts and not on stereotypical notions of what “men” or “women” do or do not do. To reinforce
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this necessity, the final regulations use “must” instead of “may” to state that training materials
“must” not rely on sex stereotypes.

Contrary to the concerns of some commenters, a prohibition against reliance on sex
stereotypes does not forbid training content that references evidence-based information or peer-
reviewed scientific research into sexual violence dynamics, including the impact of trauma on
sexual assault victims. Rather, § 106.45(b)(1)(iii) cautions recipients not to use training materials
that “rely” on sex stereotypes in training Title IX personnel on how to serve in those roles
impartially and without prejudgment of the facts at issue, meaning that research and data
concerning sexual violence dynamics may be valuable and useful, but cannot be relied on to
apply generalizations to particular allegations of sexual harassment. Commenters provided
numerous examples of training materials containing phrases that may, or may not, violate the
final regulations, but a fact-specific evaluation of the training materials and their use by the
recipient would be needed to reach a conclusion regarding whether such materials comply with §
106.45(b)(1)(iii). We have revised § 106.45(b)(10) to require recipients to post on a recipient’s
website the training materials referred to in § 106.45(b)(1)(iii) so that a recipient’s approach to
training Title IX personnel may be transparently viewed by the recipient’s educational
community and the public, including for the purpose of holding a recipient accountable for using
training materials that comply with these final regulations.

The Department does not believe that placing parameters around the training materials
specifically needed to comply with Title X regulations violates the First Amendment rights of
recipients because the final regulations do not interfere with the right of recipients to control the
recipient’s own curricula and academic instruction materials. The Department is not proactively

scouring recipients’ curricula to spot instances of sex stereotyping; rather, the Department is
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placing reasonable conditions on materials specifically used by recipients to carry out recipients’
obligations under these final regulations.

For reasons explained above, the Department does not wish to be more prescriptive than
necessary to achieve the purposes of these final regulations, and respects the discretion of
recipients to choose how best to serve the needs of each recipient’s community with respect to
the content of training provided to Title IX personnel so long as the training meets the
requirements in these final regulations. Thus, the Department declines to require recipients to
adopt the “Start by Believing” approach promoted by End Violence Against Women, and
cautions that a training approach that encourages Title IX personnel to “believe” one party or the
other would fail to comply with the requirement that Title IX personnel be trained to serve
impartially, and violate § 106.45(b)(1)(ii) precluding credibility determinations based on a
party’s status as a complainant or respondent. The Department takes no position on whether
“start by believing” should be an approach adopted by non-Title IX personnel affiliated with a
recipient, such as counselors who provide services to complainants or respondents. The
Department wishes to emphasize that parties should be treated with equal dignity and respect by
Title IX personnel, but doing so does not mean that either party is automatically “believed.” The
credibility of any party, as well as ultimate conclusions about responsibility for sexual
harassment, must not be prejudged and must be based on objective evaluation of the relevant
evidence in a particular case; for this reason, the Department cautions against training materials
that promote the application of “profiles” or “predictive behaviors” to particular cases. The
Department declines to predetermine whether particular studies or reports do or do not violate §

106.45(b)(1)(iii) or opine on the validity of particular reports, but encourages recipients to
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examine the information utilized in training of Title IX personnel to ensure compliance with this
provision.

Changes: Section 106.45(b)(1)(iii) clarifies that the training on the definition of sexual
harassment means the definition in § 106.30,'%? requires Title IX personnel to be trained on how
to conduct a grievance process, requires investigators and decision-makers to be trained on issues
of relevance (including when questions and evidence about a complainant’s sexual
predisposition or prior sexual behavior are not relevant), requires decision-makers to be trained
on technology to be used at any live hearing, and changes “may” to “must” in the directive that
training materials not rely on sex stereotypes.

Comments: Several commenters suggested that § 106.45(b)(1)(iii) be expanded to include
training for Title IX personnel on a variety of subjects. At least one commenter urged the
Department to adopt the training language from the withdrawn 2014 Q&A.!*** Without
referencing the 2014 Q&A a few commenters suggested that training address similar topics such
as: the neurobiology of trauma, counterintuitive responses to sexual violence, false reporting,
barriers to reporting, incapacitation versus intoxication and blackout behaviors, assessing

credibility in the context of trauma, Title IX compliance as it intersects with the Clery Act,

1042 A5 discussed in the “Section 106.44(a) ‘education program or activity”” subsection of the “Section 106.44
Recipient’s Response to Sexual Harassment, Generally” section of this preamble, the training requirements for Title
IX personnel in § 106.45(b)(1)(iii) now also include training on the scope of the recipient’s education program or
activity.

1043 Commenters cited: 2014 Q&A at 40 (“Training should include information on working with and interviewing
persons subjected to sexual violence; information on particular types of conduct that would constitute sexual
violence, including same-sex sexual violence; the proper standard of review for sexual violence complaints
(preponderance of the evidence standard); information on consent and the role drugs or alcohol can play in the
ability to consent; the importance of accountability for individuals found to have committed sexual violence; the
need for remedial actions for the perpetrator, complainant, and school community; how to determine credibility;
how to evaluate evidence and weigh it in an impartial manner; how to conduct investigations; confidentiality; the
effects of trauma, including neurobiological change; and cultural awareness training regarding how sexual violence
may impact students differently depending on their cultural backgrounds.”).
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FERPA, child protective services legislation, disability laws, and other laws that may intersect
with Title IX, healthy sexuality and consent including affirmative consent, risk factors for sexual
violence victimization, bystander intervention, rates of prevalence, addressing bias using an anti-
oppression framework, effective interviewing of survivors such as forensic experiential models,
cultural competency to address specific issues that affect marginalized survivors (e.g., LGBTQ
individuals, persons with disabilities, persons of color, or persons who are undocumented or
economically disadvantaged).

One commenter stated that training should ensure that Title IX personnel are first
“mentored” by someone with experience before working directly with survivors. One commenter
suggested the Department create an aspirational list of training components. One commenter
asked the Department to define “training materials” as limited to material the recipient itself
designates as essential for performing the applicable Title IX role, so as not to sweep up a range
of professional continuing education presentations into the ambit of § 106.45(b)(1)(iii) just
because such professional training seminars might mention something relevant to Title IX.
Discussion: For the reasons explained above, the Department has determined that §
106.45(b)(1)(iii) in the final regulations strikes the appropriate balance between mandating
training topics the Department believe are necessary to promote a recipient’s compliance with
these final regulations while leaving as much flexibility as possible to recipients to choose the
content and substance of training topics in addition to the topics mandated by this provision.
Thus, the Department declines to expand this provision to mandate that training address the
topics suggested by commenters. As discussed in this preamble under the § 106.44(a) “education
program or activity” condition, the final regulations revise the training requirements in §

106.45(b)(1)(iii) to require training of Title IX personnel on the “scope of the recipient’s
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education program or activity.” The Department makes this change in response to commenters
concerned that the “education program or activity” condition was misunderstood too narrowly,
for example as excluding all sexual harassment incidents that occur off campus. This revision to
the training requirements in § 106.45(b)(1)(iii) helps to ensure that recipients do not
inadvertently fail to treat as Title IX matters sexual harassment incidents that occur in the
recipient’s education program or activity. As explained above in this section of the preamble, we
have also revised this provision to: add training on appeals and informal resolution processes in
addition to hearings (as applicable); specify that Title IX personnel must be trained on the
definition of sexual harassment in § 106.30 and on how to serve impartially without prejudgment
of the facts at issue and how to avoid bias and conflicts of interest; specify that investigators and
decision-makers must be trained on issues of relevance; and specify that decision-makers receive
training on how to use technology at live hearings. As explained below in this section of the
preamble, we also revise § 106.45(b)(1)(iii) to include “person who facilitates an informal
resolution process” to the list of Title IX personnel who must receive training.

The Department declines to require that Title IX personnel be “mentored” before working
with parties, or to create an aspirational list of training components. The Department’s intent
with respect to this provision is to provide flexibility for each recipient to design or select
training components that best serve the recipient’s unique needs and educational environment,
while prescribing those training topics necessary for a recipient to comply with these final
regulations. The Department appreciates the commenter’s request for clarification that the
training materials subject to these final regulations should be only those training materials
specifically designated by the recipient as essential to performing Title IX personnel functions.

In order to reasonably gauge compliance with the final regulations, the Department instead
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reserves the right to examine training materials whether or not a recipient has not specifically
designated the material as essential to performing a Title IX role.

Changes: The final regulations revise this provision to include training on the scope of a
recipient’s education program or activity; add training on appeals and informal resolution
processes in addition to hearings (as applicable); specify that Title [X personnel must be trained
on the definition of sexual harassment in § 106.30 and on how to serve impartially without
prejudgment of the facts at issue and how to avoid bias and conflicts of interest; specify that
investigators and decision-makers must be trained on issues of relevance; specify that decision-
makers receive training on how to use technology at live hearings; and add “person who
facilitates an informal resolution process” to the list of Title IX personnel who must receive
training.

Comments: Many commenters expressed views about whether § 106.45(b)(1)(iii) should be
applied to include or exclude training materials promoting “trauma-informed” practices,
techniques, and approaches. One commenter believed that using “impartial” instead of “trauma-
informed” is offensive to rape victims, for whom trauma necessitates a cognitive interview that
takes the effects of trauma into account, while another commenter believed training must require
trauma-informed best practices. A few commenters believed that the provision should address
the use of trauma-informed theories by cautioning against misuse of victim-centered approaches
for any purpose other than interviewing or counseling; these commenters distinguished between
remaining “impartial,” one the one hand, while still using trauma-informed methods when
questioning a complainant so that the investigator does not expect a trauma victim to provide
details in chronological order, on the other hand. Several commenters asserted that trauma-

informed and believe-the-victim approaches must be prohibited in the interview process because
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those approaches compromise objectivity, create presumptions of guilt, and result in exclusion of
relevant (often exculpatory) evidence. At least one commenter suggested that FETI (forensic
experimental trauma interview) techniques should be required. One commenter stated that
several states including New York, California, and Illinois mandate trauma-informed training' %
for campus officials who respond to sexual assault and asserted that the proposed rules are
unclear about whether the Department’s position is that trauma-informed practices constitute a
form of sex discrimination,'®® thus inviting further litigation on this issue.

Discussion: The Department understands from personal anecdotes and research studies that
sexual violence is a traumatic experience for survivors. The Department is aware that the
neurobiology of trauma and the impact of trauma on a survivor’s neurobiological functioning is a
developing field of study with application to the way in which investigators of sexual violence
offenses interact with victims in criminal justice systems and campus sexual misconduct
proceedings. The Department appreciates the views of commenters urging that trauma-informed
practices be mandatory, and those urging that such practices be forbidden, and the commenters
noting that trauma-informed practices are required in some States, and noting there is a
difference between applying such practices in different contexts (i.e., interview and questioning
techniques, providing counseling services, or when making investigatory decisions about

relevant evidence and credibility or adjudicatory decisions about responsibility). For reasons

explained above, the Department believes that § 106.45(b)(1)(ii1) appropriately forbids conflicts

1044 Commenters cited a white paper by Jeffrey J. Nolan, Promoting Fairness in Trauma-Informed Investigation
Training, NACUA Notes, vol. 16, no. 5, p. 3 (Feb. 8, 2018), now updated as: Jeffrey J. Nolan, Fair, Equitable
Trauma-Informed Investigation Training (Holland & Knight updated July 19, 2019).

1045 The commenter asserted that Federal courts tend to reject this proposition, citing for example Doe v. Univ. of
Or., No. 6:17-CV-01103, 2018 WL 1474531 (D. Or. Mar. 26, 2018).
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of interest and bias, mandates training on topics necessary to promote recipients’ compliance
with these final regulations (including how to serve impartially), and precludes training materials
that rely on sex stereotypes. Recipients have flexibility to choose how to meet those
requirements in a way that best serves the needs, and reflects the values, of a recipient’s
community including selecting best practices that exceed (though must be consistent with) the
legal requirements imposed by these final regulations. The Department notes that although there
is no fixed definition of “trauma-informed” practices with respect to all the contexts to which
such practices may apply in an educational setting, practitioners and experts believe that
application of such practices is possible — albeit challenging — to apply in a truly impartial, non-
biased manner.'%4¢

Changes: None.

Comments: One commenter suggested expanding the persons who must be trained to include
counselors, diversity and inclusion departments, deans of students, ombudspersons, and

restorative justice committees. A few commenters suggested that training about Title IX rights

and Title IX procedures should be mandatory for all students and all staff, including teachers and

1046F o Jeffrey J. Nolan, Fair, Equitable Trauma-Informed Investigation Training 14-15 (Holland & Knight
updated July 19, 2019) (concluding that “All parties can benefit if trauma-informed training is provided in a manner
that is fair, equitable, nuanced, and adapted appropriately to the context of college and university investigations and
disciplinary proceedings, and that does ‘not rely on sex stereotypes.” Given the complexity of these issues and the
importance of training as a matter of substance and potential litigation risk, institutions should strive to ensure that
their training programs are truly fair and trauma-informed.”); “Recommendations of the Post-SB 169 Working
Group,” 3 (Nov. 14, 2018) (report by a task force convened by former Governor of California Jerry Brown to make
recommendations about how California institutions of higher education should address allegations of sexual
misconduct) (trauma-informed “approaches have different meanings in different contexts. Trauma-informed training
should be provided to investigators so they can avoid re-traumatizing complainants during the investigation. This is
distinct from a trauma-informed approach to evaluating the testimony of parties or witnesses. The use of trauma-
informed approaches to evaluating evidence can lead adjudicators to overlook significant inconsistencies on the part
of complainants in a manner that is incompatible with due process protections for the respondent. Investigators and
adjudicators should consider and balance noteworthy inconsistencies (rather than ignoring them altogether) and must
use approaches to trauma and memory that are well grounded in current scientific findings.”).
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faculty so that everyone affiliated with a recipient knows the definition of sexual harassment and
the complaint procedures. A few commenters noted that the proposed rules lacked any training
requirements for staff that work on informal resolution processes and urged the Department to
set minimum standards for training of those individuals so that all students are served by
individuals with high levels of training whether they go through a formal or informal process.
Discussion: The intent of § 106.45(b)(1)(iii) is to ensure that Title IX personnel directly involved
in carrying out the recipient’s Title IX response duties are trained in a manner that promotes a
recipient’s compliance with these final regulations. The Department appreciates commenters
suggesting that additional school personnel, or students, need training about Title IX, but the
Department leaves such decisions to recipients’ discretion. The Department appreciates
commenters who noted that the proposed rules contemplated the recipient facilitating informal
resolution processes yet omitted such a role from the listed personnel who must receive training
under § 106.45(b)(1)(iii), resulting in parties interacting with well-trained personnel during a
formal process but perhaps with untrained personnel during an informal process. The
commenters’ concerns are well-founded, and the final regulations include “any person who
facilitates an informal resolution process” wherever reference had been made to “Title IX
Coordinators, investigators, and decision-makers.”

Changes: Section 106.45(b)(1)(iii) is revised to include “any person who facilitates an informal
resolution process” in addition to Title IX Coordinators, investigators, and decision-makers, as a
person whom the recipient must ensure is free from conflicts of interest and bias, and receives
the training specified in this provision.

Comments: At least one commenter requested more information about who is expected to

provide the training required under § 106.45(b)(1)(iii), for example whether training presenters
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must have experience with administrative proceedings in order to provide qualified training to
others. One commenter with extensive experience as a sexual assault investigator proposed that
the Federal Law Enforcement Training Center (FLETC) should be mandated to create a Title IX
focused training program to which recipients would send Title IX investigators within a certain
time frame after being hired; the commenter stated that FLETC already has instructors,
resources, and qualified, experienced professionals that provide accredited training to sexual
assault investigators, so expanding FLETC training to be specific to Title IX proceedings would
create consistent knowledge and best practices across all institutions.

Discussion: For reasons explained above, the Department believes that the mandated training
requirements in § 106.45(b)(1)(ii1) are sufficient to effectuate the purposes of these final
regulations, without unduly restricting recipients’ flexibility to design and select training that
best serves each recipient’s unique needs. For similar reasons, the Department declines to
prescribe whether training presenters must possess certain qualifications and will enforce §
106.45(b)(1)(iii) based on whether a recipient trains Title IX personnel in conformity with this
provision rather than on the qualifications or expertise of the trainers. The Department
appreciates the commenter’s suggestion regarding FLETC creating a Title IX-specific training
program. While adoption of that suggestion is outside the scope of these final regulations
because it is not within the Department’s regulatory authority under Title IX to direct FLETC to
expand its programming,'*’ the Department encourages recipients to pursue training from

sources that rely on qualified, experienced professionals likely to result in best practices for

1047 FLETC is part of the Department of Homeland Security. U.S. Dep’t. of Homeland Security, Federal Law
Enforcement Training Centers, https://www fletc.gov/.
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effective, impartial investigations. The Department does not certify, endorse, or otherwise
approve or disapprove of particular organizations (whether for-profit or non-profit) or
individuals that provide Title [X-related training and consulting services to recipients. Whether
or not a recipient has complied with § 106.45(b)(1)(iii) is not determined by the source of the
training materials or training presentations utilized by a recipient.

Changes: None.

Section 106.45(b)(1)(iv) Presumption of Non-Responsibility

Purpose of the Presumption
Comments: Many commenters supported § 106.45(b)(1)(iv), requiring a recipient’s grievance
process to apply a presumption that a respondent is not responsible until conclusion of a
grievance process (referred to in this section as the “presumption”), because such a presumption
means that recipients will adjudicate based on evidence rather than beliefs or assumptions.
Commenters referred to the presumption as the equivalent of a “presumption of innocence”
which, commenters asserted, is crucial for determining the truth of what happened when one
party levies an accusation against another party. Commenters shared personal experiences with
campus Title IX proceedings in which the commenters believed that the process unfairly placed
the respondent in a position of having to try to prove non-responsibility rather than being treated
as not responsible unless evidence proved otherwise. Commenters who agreed with the
presumption asserted that, especially under a preponderance of the evidence standard, it is
important that an accused student be presumed innocent, to stress for decision-makers that if they
believe the complainant and respondent are equally truthful, the required finding must be not-
responsible. Commenters asserted that lawsuits filed against universities by respondents accused

of sexual misconduct have revealed that universities often do not presume the respondent
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t1048 1049

innocen and that this may lead schools to place the burden of proof on respondents.
Commenters asserted that § 106.45(b)(1)(iv) will clarify that respondents do not have the burden
of proving their innocence.

Several commenters who supported the presumption cited an article arguing that
believing complainants is the beginning and the end of a search for the truth.!®** Several
commenters asserted that the mantra of “Believe Survivors” encourages a presumption of guilt
against respondents. Other commenters opined that a person can both believe complainants and
presume the respondent is innocent during an investigation.

Commenters argued that the presumption of non-responsibility is essential to affording
respondents an opportunity to defend themselves. Commenters supportive of the presumption
shared personal stories in which they or their family members were respondents in Title [X
grievance hearings and as respondents and felt as though the recipient placed the burden of
proving innocence on the respondent’s shoulders and made it seem that the accusations had been
prejudged as truthful; others shared experiences of interim suspensions imposed prior to any
facts or evidence leading to a conclusion of “guilt.” Commenters argued that it is imperative that
accusations are not equated with “guilt.” One commenter described living in countries that were

behind the Iron Curtain, where to be accused was the same as to be proven guilty without

evidence.

1048 Commenters cited: Doe v. Univ. of Cincinnati, aff’d sub nom. Doe v. Cummins, 662 F. App’x 437, 447 (6th Cir.
2016).

1049 Commenters cited: Wells v. Xavier Univ., 7 F. Supp. 3d 746 (S.D. Ohio 2014).

1050 Commenters cited: Emily Yoffe, The problem with #BelieveSurvivors, THE ATLANTIC (Oct. 3, 2018).
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Commenters who opposed the presumption argued that the purpose of the presumption is
to favor respondents over complainants. Commenters asserted that the presumption is evidence
of the Department’s animus towards complainants. Commenters asserted that the presumption
codifies a unique status for sexual harassment and assault complainants, explicitly requiring that
schools treat them with heightened skepticism. Additionally, several commenters argued that the
Department proposed the presumption because the Department seeks to perpetuate the myth of
false reporting in Federal policy and desires to protect the reputation and interests of the accused.
Commenters argued that the presumption gives special, greater rights to the respondent, creating
a procedural bias against complainants that violates complainants’ rights to an impartial
grievance procedure under Title IX and the Clery Act.

Many commenters argued that the presumption of non-responsibility is a presumption
that the alleged harassment did not occur. Commenters questioned how the recipient can
adequately listen to the complainant if the recipient is required to presume that no harassment
occurred. Commenters argued that the presumption creates a hostile environment for
complainants by implying that the complainant is dishonest. Commenters argued that the
presumption will increase negative social reactions to complainants, such as minimization and
victim-blaming, and predicted that these negative reactions will create adverse health effects for
complainants including post-traumatic stress disorder symptoms.

Commenters opposed the requirement in the proposed rules for the recipient to expressly
state the presumption of non-responsibility in its first communication with the complainant,
arguing that this provision seems “deliberately cruel” towards complainants.

Commenters argued that the presumption would encourage schools to ignore or punish

historically marginalized groups that report sexual harassment by implying such complainants

847

T & Memraiftiag Materials Page 0890



are “lying” about sexual harassment, and that complainants will feel chilled from reporting out of
belief that they will be retaliated against (i.e., by being punished for “lying”) when they do
report.1%>!

Commenters asserted that in a criminal proceeding, there is an imbalance of power
between the accused person and the government prosecuting the accused, and therefore the U.S.
Constitution gives the criminal defendant a presumption of innocence; commenters argued that
this dynamic is absent in a Title IX proceeding where the complainant does not represent the
power of the government prosecuting a criminal defendant, and thus a Title IX respondent
should not enjoy the presumption given to a criminal defendant.

Discussion: The Department appreciates commenters’ support for § 106.45(b)(1)(iv) and
acknowledges the many commenters who shared personal experiences as respondents in Title IX
proceedings where the investigation process made the commenter feel like the burden was on the
respondent to prove non-responsibility rather than being presumed not responsible unless
evidence showed otherwise.

The Department disagrees with commenters who believed that the purpose of the
presumption of non-responsibility is to favor respondents at the expense of complainants or that
a presumption of non-responsibility demonstrates animus or hostility toward complainants. The
Department does not seek to “perpetuate the myth of false reporting in Federal policy,” nor does
it desire “to protect the reputation and interests of the accused” at the expense of victims as some

commenters claimed. To the contrary, we seek to establish a fair grievance process for all parties,

1051 Commenters cited, e.g., Tyler Kingkade, When Colleges Threaten To Punish Students Who Report Sexual

Violence, THE HUFFINGTON POST (Sept. 9, 2015).
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and the presumption does not affect or diminish the strong procedural rights granted to
complainants throughout the grievance process.

The Department acknowledges that these final regulations apply only to allegations of
Title IX sexual harassment, and as such these final regulations do not impose a presumption of
non-responsibility in other types of student misconduct proceedings. This does not indicate that
the allegations in formal complaints of sexual harassment are more suspect or warrant more
skepticism than allegations of other types of misconduct. The Department believes that the
notion of presuming a student not responsible until facts show otherwise represents a basic
concept of fairness, but these regulations address only recipients’ responses to Title IX sexual
harassment and do not dictate whether a similar presumption should be applied to other forms of
student misconduct.

While the Department acknowledges that Title IX proceedings are not criminal in nature
and do not require application of constitutional protections granted to criminal defendants, the
Department believes that a presumption of non-responsibility is critical to ensuring a fair
proceeding in the Title [X sexual harassment context, rooted in the same principle that underlies
the constitutional presumption of innocence afforded to criminal defendants.!%? In the
noncriminal context of a Title IX grievance process, the presumption reinforces the final

regulations’ prohibition against a recipient treating a respondent as responsible until conclusion

1052 See Frangois Quintard-Morénas, The Presumption of Innocence in the French and Anglo-American Legal
Traditions, 58 AM. J. OF COMPARATIVE L. 107, 110 (2010) (“Because one can be accused of a crime without being a
criminal, an elementary principle of justice requires that plaintiffs prove their allegations and that the accused be
considered innocent in the interval between accusation and judgment.”).
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1053 and reinforces correct application of the standard of evidence selected

of a grievance process
by the recipient for use in the recipient’s Title IX sexual harassment grievance process. These

aspects of the presumption improve the fairness of the process and increase party and public

confidence in such outcomes,!%* thereby leading to greater compliance with rules against sexual

1053 Sections 106.44(a), 106.45(b)(1)(i) (recipients may not impose disciplinary sanctions on a respondent, or
otherwise take actions against the respondent that do not constitute supportive measures as defined in § 106.30,
without following a grievance process that complies with § 106.45). The final regulations expressly allow
exceptions to this principle, where in certain circumstances a respondent may be treated adversely even though
responsibility has not been determined at the conclusion of a grievance process. See § 106.30 (defining “supportive
measures” under which a supportive measure must not “unreasonably burden” the other party, so reasonably
burdening a respondent to accomplish the aim of a supportive measure is permissible); § 106.44(c) (a respondent
may be removed from education programs or activities where the respondent poses an immediate threat to the
physical health or safety of one or more individuals, and while a post-removal opportunity to challenge the removal
must be given to the respondent, such an emergency removal may occur prior to conclusion of a grievance process
or where no grievance process is pending at all); § 106.44(d) (allowing a recipient to place a (non-student) employee
on administrative leaving while an investigation under § 106.45 is pending). The Department notes that in an essay
cited by commenters, the author criticizes the presumption of non-responsibility in the NPRM, arguing that if the
presumption is intended only to mean that the burden of proof remains on the recipient (and not on the respondent)
then the presumption is “unobjectionable as a matter of substance, although a seeming invitation to confusion”
because recipients may wrongly believe that a presumption of non-responsibility implies that the recipient must
apply the criminal burden of proof (beyond a reasonable doubt). Michael C. Dorf, What Does a Presumption of Non-
Responsibility Mean in a Civil Context, DORF ON LAW (Nov. 28, 2018), http://www.dorfonlaw.org/2018/11/what-
does-presumption-of-non html. The author recognized that the second purpose of the presumption seemed to be
treating the respondent as not responsible throughout a grievance process and believed that to be “quite a bad idea”
because in daily life we make decisions based on someone being accused of a crime even before a conviction. The
author correctly noted that one purpose of the presumption is to reinforce that the burden of proof remains on the
recipient and not on the respondent (or complainant). The Department clarifies that contrary to the author’s
concerns, and for reasons discussed in the “Section 106.45(b)(7)(i) Standard of Evidence and Directed Question 6”
subsection of the “Determinations Regarding Responsibility” subsection of the “Section 106.45 Recipient’s
Response to Formal Complaints” section of this preamble, recipients may not apply the criminal standard of beyond
a reasonable doubt. Further, while the author of that essay correctly identified a second purpose of the presumption
as ensuring that recipients do not treat the respondent as responsible until the respondent is proved responsible, as
explained above in this footnote that principle is subject to exceptions.

1054 Rinat Kitai, Presuming Innocence, 55 OKLAHOMA L. REV. 257, 272 (2002) (the “presumption of innocence is
based mainly on grounds of public policy relating to political morality and human dignity. The presumption of
innocence is a normative principle, directing state authorities as to the proper way of treating a person who has not
yet been convicted. This principle is not tied to empirical data about the incidence of criminal offenses or the
probability of innocence in certain circumstances.”); Dale A. Nance, Civility and the Burden of Proof, 17 HARV. J.
OF L. & PUB. POL’Y 647, 689 (1994) (“we should not forget that the moral order that the law endorses carries with it
certain obligations concerning its application, one of which is the obligation to presume compliance with legal
duties, at least to the extent they represent a consensus about serious moral duties. . . . Even if that principle has lost
its constitutional luster, the very fact that it has attained such status, off and on over the years, is evidence of the
weight the law accords it. A presumption of innocence applies quite generally, though not of course with perfect
uniformity, in both civil and criminal cases.”) (emphasis added).
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misconduct.!%> Without expressly stating a presumption of non-responsibility, a perception that
recipients may prejudge respondents as responsible will continue to negatively affect party and
public confidence in Title IX proceedings.!%>

On the other hand, nothing about this presumption deprives complainants of the robust
procedural protections granted to both parties under § 106.45, or the protections granted only to
complainants in § 106.44(a) (including the right to be offered supportive measures with or
without filing a formal complaint). The presumption does not imply that the alleged harassment
did not occur; the presumption ensures that recipients do not take action against a respondent as
though the harassment occurred prior to the allegations being proved,'%7 and the final
regulations require a recipient’s Title IX personnel to interact with both the complainant and
respondent in an impartial manner throughout the grievance process without prejudgment of the

1058

facts at issue, *>° and without drawing inferences about credibility based on a party’s status as a

complainant or respondent.'%® The presumption therefore serves rather than frustrates the goal of

1055 £ o Rebecca Holland-Blumoff, Fairness Beyond the Adversary System: Procedural Justice Norms for Legal
Negotiation, 85 FORDHAM L. REV. 2081, 2084 (2017) (“A fair process provided by a third party leads to higher
perceptions of legitimacy; in turn, legitimacy leads to increased compliance with the law”) (internal citation
omitted).
1056 For example, the Foundation for Individual Rights in Education (FIRE) published a 2017 report, Spotlight on
Due Process, https://www.thefire.org/resources/spotlight/due-process-reports/due-process-report-2017/, finding that
“Nearly three-quarters (73.6%) of America’s top 53 universities do not even guarantee students that they will be
presumed innocent until proven guilty.” The Department recognizes that a presumption of non-liability does not
formally apply in Federal civil lawsuits the way that a presumption of innocence applies to criminal defendants;
however, civil court procedures do generally place the burden of proof on the plaintiff to prove the defendant’s civil
liability, which echoes the principle that civil defendants generally are not liable until proved otherwise.
1057 Under § 106.45(b)(9), a recipient may choose to facilitate an informal resolution process (except as to
allegations that an employee sexually harassed a student) and an informal resolution may result in the parties, and
the recipient, agreeing on a resolution of the allegations of a formal complaint that involves punishing or
disciplining a respondent. This result comports with the prescription in § 106.44(a) and § 106.45(b)(1)(i) that a
recipient may not discipline a respondent without following a grievance process that complies with § 106.45,
because § 106.45 expressly authorizes a recipient to pursue an informal resolution process (with the informed,
written, voluntary consent of both parties).
1058 Section 106.45(b)(1)(iii).
1059 Section 106.45(b)(1)(ii).
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an impartial process. The Department expects that a fair grievance process will lend greater
legitimacy to the resolution of complainants’ allegations, which will improve the environment
for complainants rather than perpetuate a hostile environment or increase negative social
reactions to complainants, such as disbelief and blame. The presumption of non-responsibility
does not interfere with a complainant’s right under § 106.44(a) to receive supportive measures
offered by the recipient; this obligation imposed on recipients does not depend at all on waiting
for evidence to show a respondent’s responsibility. Section 106.44(a) is intended to assure
complainants of a prompt, supportive response from their school, college, or university
notwithstanding the recipient’s obligation not to treat the respondent as responsible for sexual
harassment until the conclusion of a grievance process.

While the recipient must include a statement of the presumption in the initial written
notice sent to both parties after a formal complaint has been filed,!*° the Department does not
believe that this communication from the recipient is “deliberately cruel” to complainants; rather,
both parties benefit from understanding that the purpose of a grievance process is to reach
reliable decisions based on evidence instead of equating allegations with the outcome, especially
where the recipient’s own code of conduct penalizes a party for making false statements during a
grievance proceeding. The final regulations place the burden of proof solely on a recipient!%! —
not on a complainant or respondent — and therefore the presumption does not operate to burden
or disfavor a complainant. Under § 106.44(a) and the § 106.30 definition of “supportive

measures,” recipients must offer complainants supportive measures designed to restore or

1060 Section 106.45(b)(2)(i)(B).
1061 Section 106.45(b)(5)(i).
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preserve complainants’ equal educational access (with or without a grievance process pending),
and the final regulations’ prohibition against a recipient punishing a respondent without
following a fair grievance process, including application of a presumption of non-responsibility
until conclusion of the grievance process, does not diminish the supportive, meaningful response
that a recipient is obligated to offer complainants.!'%?

The Department disagrees that the presumption would encourage schools to ignore or
punish historically marginalized groups that report sexual harassment, for “lying” about it. The
Department requires a recipient to respond promptly to actual knowledge of sexual harassment in
its education program or activity against a person in the United States, including by offering
supportive measures to the complainant. Thus, ignoring sexual harassment violates these final
regulations and places the recipient’s Federal funding in jeopardy. The presumption does not
imply that a respondent is truthful or that a complainant is lying, and a recipient cannot use the
presumption as an excuse not to respond to a complainant as required under § 106.44(a), or not
to objectively evaluate all relevant evidence in reaching a determination regarding responsibility.
Finally, § 106.71(b)(2) cautions recipients that it may constitute retaliation to punish a
complainant (or any party) for making false statements unless the recipient determines that the
party made materially false statements in bad faith and that determination is not based solely on
the outcome of the case.

The Department acknowledges that Title IX grievance processes are very different from

criminal proceedings and that the presumption of innocence afforded to criminal defendants is

1062 Nothing in the final regulations precludes a recipient from continuing to provide supportive measures to assist
any party regardless of the outcome of a case.
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not a constitutional requirement in Title IX proceedings, but believes that a presumption of non-
responsibility is needed in Title IX proceedings. While commenters correctly noted that a
complainant does not wield the power of the government prosecuting a criminal charge, the
purposes served by the presumption of non-responsibility still apply: ensuring that the burden of
proof remains on the recipient (not on the respondent or complainant) and that the standard of
evidence is correctly applied, and ensuring the recipient does not treat the respondent as
responsible until conclusion of the grievance process. The procedural requirements of § 106.45
equalize the rights of complainants and respondents to participate in the investigation and
adjudication by presenting each party’s own view of the evidence and desire for the case
outcome, while leaving the burden of gathering evidence and the burden of proof on the
recipient.
Changes: We have added § 106.71(a) to the final regulations, prohibiting retaliation against any
person exercising rights under Title [X. In addition, § 106.71(b)(2) clarifies that charging an
individual with a code of conduct violation for making a materially false statement in bad faith in
the course of a grievance process does not constitute retaliation, but a determination regarding
responsibility, alone, is not sufficient to conclude that an individual made a materially false
statement in bad faith.

Students of Color, LGBTQ Students, and Individuals with Disabilities
Comments: Multiple commenters asserted that, because of the presumption of non-responsibility,
schools may be more likely to ignore or punish survivors who are women and girls of color,
pregnant and parenting students, and LGBTQ students because of harmful stereotypes.
Commenters argued that the presumption would especially harm Asian Pacific Islander women

who, because of social taboos about sexual activity prevalent in Asian cultures, are significantly
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less likely to report instances of sexual assault and will feel further deterred by a presumption
favoring the respondent. Commenters argued that Black women and girls are more likely to be
punished by schools who stereotype them as the aggressor when they defend themselves against
their harassers or when they respond to trauma.

Several commenters argued that the presumption would harm students with disabilities
because they are more likely to be victims of sexual assault and may be particularly vulnerable to
unfair treatment due to the presumption of non-responsibility, and because students with
disabilities are less likely to be believed when they report these experiences and often have
greater difficulty describing the harassment they experience.!’* One commenter opposed §
106.45(b)(1)(iv) because the provision does not address sexual harassment and assault cases
involving students with disabilities.

Other commenters who agreed with the proposed rules, including the presumption,
recounted personal stories in which family members and friends who are Black males were
falsely accused of sexual assault yet the recipient seemed to treat the respondent as guilty unless
proven innocent. One commenter asserted that the sexual assault grievance process has become a
tool for white administrators to punish Black males as young as five years old. The commenter
wished to see what they called an outdated Jim Crow-era system replaced with a system that is

fair to all.

1063 Commenters cited: U.S. Dep’t. of Justice, National Institute of Justice, The Many Challenges Facing Sexual
Assault Survivors With Disabilities (July 19, 2017), https://www nij.gov/topics/crime/rape-sexual-
violence/Pages/challenges-facing-sexual-assault-survivors-with-disabilities.aspx.

855

T & Memraiftiag Materials Page 0898



Other commenters supported this provision based on personal stories about students with
disabilities whom commenters believed had been falsely accused of sexual misconduct,
including students with autism who found the Title IX grievance process traumatic.
Discussion: The Department understands commenters’ concerns that students of color, LGBTQ
students, students with disabilities, and other students will be adversely affected by the
presumption of non-responsibility. The Department does not believe that the presumption will
adversely affect the rights of any complainant, including complainants of demographic groups
who may suffer sexual harassment at greater rates than members of other demographic groups.
The Department believes that a presumption that protects respondents from being treated as
responsible until conclusion of a grievance process furthers the recipient’s obligation to fairly
resolve allegations of sexual harassment and increases the likelihood that every outcome will
carry greater legitimacy.

Further, students of color, LGBTQ students, and students with disabilities may be
respondents in Title IX grievance processes, in which situation the presumption of non-
responsibility reinforces the recipient’s obligation not to prejudge responsibility, countering
negative stereotypes that may affect such respondents.

The presumption of non-responsibility in § 106.45(b)(1)(iv) does not contribute to
negative stereotypes that commenters characterize as causing people to disbelieve students of
color, pregnant or parenting students, LGBTQ students, or students with disabilities (or
conversely, to rush to assume the responsibility of such students based on similar negative
stereotypes). The presumption protects respondents against being treated as responsible until
conclusion of the grievance process but this does not entail disbelieving complainants. Any

person may be a complainant or a respondent, and the final regulations require all Title IX
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personnel to serve impartially, without prejudging the facts at issue, and without bias toward
complainants or respondents generally or toward an individual complainant or respondent.
Changes: None.

The Complainant’s Right to Due Process Protections
Comments: Commenters argued that the presumption of non-responsibility is a deprivation of the
complainant’s own due process rights, and argued that the complainant will be forced to proceed
blindly, at a severe information deficit, while being forced to overcome the presumption. Other
commenters argued that merely stating that the recipient will bear the burden of proof does not in
practical terms make it so, and a presumption that the respondent is not responsible in reality
shifts the burden of proof onto the complainant. Many commenters asserted that the respondent
should bear the burden to prove the respondent is innocent.

1064 hoted that a court in the

One commenter, citing John Doe v. University of Cincinnati,
Southern District of Ohio found no violation of due process where the respondent argued that the
recipient failed to grant the respondent a presumption of non-responsibility. Another commenter
asserted that the U.S. Supreme Court has already balanced the competing interests and
determined what process is due and it does not require a presumption of non-responsibility,
because in Mathews v. Eldridge'®® the U.S. Supreme Court considered (1) the private interest
that will be affected; (2) the risk of an erroneous deprivation of such interest through procedures

used, and the probable value, if any, of additional procedural safeguards; and (3) the

government’s interest, yet did not specify that a presumption favoring any party was required.

1064 Commenters cited: Doe v. Univ. of Cincinnati, 173 F. Supp. 3d 586, 604 (S.D. Ohio 2016), aff’d sub nom. Doe
v. Cummins, 662 F. App’x 437, 447 (6th Cir. 2016).
1065 Commenters cited: Mathews v. Eldridge, 424 U.S. 319 (1976).
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Many commenters argued that the presumption will make many women feel it is not
worth it to report their assaulters to authorities because survivors already often do not report their
sexual assaults due to fear of being disbelieved and the presumption will only heighten the
perception that the recipient believes respondents and disbelieves complainants.'’¢ One
commenter asserted that, out of every 1,000 rapes, only 230 are reported to police, and just five

result in conviction,!%®’

and argued that a presumption in favor of respondents will lead to even
fewer perpetrators of rape being held accountable.

Discussion: The presumption of non-responsibility does not hold complainants to a higher
standard of evidence, shift the burden of proof onto complainants, require complainants to
“overcome” the presumption or proceed “blindly” through an investigation, or deny
complainants due process. Rather, the presumption simply requires that the recipient not treat the
respondent as responsible until the recipient has objectively evaluated the evidence, and
reinforces application of the standard of evidence the recipient has already selected (which may
be the preponderance of the evidence standard, or the clear and convincing evidence
standard).'%® The final regulations require the burden of proof to remain on the recipient,'*®® and
the recipient must reach a determination of responsibility against the respondent if the evidence
meets the applicable standard of evidence. The complainant therefore does not bear any burden

of proof and does not have to “overcome” the presumption. The presumption does not negate the

strong procedural protections given to complainants throughout the grievance process, and these

1066 Commenters cited: Kathryn J. Holland & Lilia M. Cortina, The evolving landscape of Title IX: Predicting
mandatory reporters’ responses to sexual assault disclosures, 41 LAW & HUM. BEHAVIOR 5 (2017).

1067 Commenters cited: U.S. Dep’t. of Justice, Federal Bureau of Investigation, National Incident-Based Reporting
System, 2012-2016 (2017).

1068 Section 106.45(b)(1)(vii).

1069 Section 106.45(b)(5)().
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due process protections ensure that complainants have a meaningful opportunity (equal to that of
respondents) to put forward the complainant’s own evidence and arguments about the evidence,
even though the burden of proof remains on the recipient.

The Department declines to place the burden of proof on respondents to prove non-
responsibility because the purpose of Title IX is to ensure that the recipient, not the parties, bears
responsibility to draw accurate conclusions about whether sexual harassment has occurred in the
recipient’s education program or activity. Title IX obligates recipients, not individual students or
employees, to operate education programs or activities free from sex discrimination, so it is the
recipient’s burden to gather relevant evidence and carry the burden of proof.

While the Department acknowledges the Federal district court decision cited by a
commenter for the proposition that courts do not require a presumption of non-responsibility in
Title IX proceedings, neither the Federal district court, nor the Sixth Circuit on appeal of that
case, disapproved of a recipient applying a presumption of non-responsibility in a Title IX case
or suggested that such a presumption would be constitutionally problematic; rather, the district
court’s opinion held that the recipient’s alleged failure to provide such a presumption (even if
true) would not amount to a due process deprivation under the U.S. Constitution.!®’® On appeal,
the Sixth Circuit did not address the presumption of non-responsibility issue at all, and noted that

it appeared the recipient placed the burden of proof on the itself (not on either party), a practice

1970 Doe v. Univ. of Cincinnati, 173 F. Supp. 3d 586, 604 (S.D. Ohio 2016), aff'd sub nom. Doe v. Cummins, 662 F.
App’x 437, 447 (6th Cir. 2016) (“Nevertheless, even assuming that the [recipient] placed the burden of proof on
Plaintiffs as they claim, they have not stated a due process violation. As Defendants correctly argue in their brief,
“[o]utside the criminal law area, where special concerns attend, the locus of the burden of persuasion is normally not
an issue of Federal constitutional moment.”). This does not imply that a presumption of non-responsibility would be
problematic under a constitutional analysis.
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that was constitutionally sound'?’! and a requirement the final regulations impose on recipients
in § 106.45(b)(5)(1).

Additionally, the Department is not persuaded by the commenter’s citation to Mathews v.
Eldridge, a U.S. Supreme Court case which set forth a three-part balancing test for determining
the amount of process due to meet the basic requirements of providing notice and meaningful
opportunity to be heard in particular situations and held that an evidentiary hearing is not
required prior to the Social Security Administration’s termination of social security benefits (in
part because the basic due process requirements of notice and meaningful opportunity to be
heard were met when an evidentiary hearing was available before a termination decision became
final).!°’> The Mathews Court did not address the issue of whether a presumption is appropriate
in an administrative proceeding and is inapposite on that particular point. As noted in the “Role
of Due Process in the Grievance Process” section of this preamble, the Department believes that
the § 106.45 grievance process is consistent with constitutional due process requirements and
serves important policy purposes with respect to the fairness, accuracy, and perception of
legitimacy of Title IX grievance processes.

Changes: None.

071 Cummins, 662 F. App’x at 449 (noting that the recipient appeared to place the burden of proof on the recipient
rather than on either the complainant or respondent and stating “Allocating the burden of proof in this manner — in
addition to having other procedural mechanisms in place that counterbalance the lower standard used . . . is
constitutionally sound and does not give rise to a due-process violation.”). The final regulations similarly allocate
the burden of proof on the recipient (and not on either party). § 106.45(b)(5)(1).

1072 See Mathews v. Eldridge, 424 U.S. 319, 335, 349 (1976) (holding that determining the adequacy of due process
procedures involves a balancing test that considers the private interest affected, the risk of erroneous deprivation and
benefit of additional procedures, and the government’s interest including the burden and cost of providing additional
procedures).
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False Allegations
Comments: Many commenters cited statistics that most people who report sexual assault are
telling the truth, so a presumption of non-responsibility does not reflect reality. Several
commenters urged the Department not to require recipients to presume that the respondent is not
responsible, since they say that statistics show that most respondents are guilty. Numerous
commenters asserted that the rate of false reporting of sexual assault is between two to ten
percent.!?’”> Other commenters asserted that 95 percent of sexual assault reports to the police are
true.!”* Commenters asserted that since data collection began in 1989, there are only 52 cases
where men have been exonerated after being falsely convicted of sexual assault while in the
same period, 790 men were exonerated for murder.!?”

Commenters argued that all false accusations, wrongful expulsions, suspensions,
punishments, and undue burdens levied against respondents still do not add up to the
overwhelming numbers of victims, so any provision that makes it harder for victims to prevail
only serves to harm a greater number (of victims) in an attempt to protect a very small number
(of falsely accused respondents), leading to greater unequal access to education for victims.

Commenters argued that very few respondents who are found guilty are expelled, and therefore

respondents are usually not in danger of losing their access to educational opportunities, so a

1073 Commenters cited, e.g., David Lisak et al., False Allegations of Sexual Assault: An Analysis of Ten Years of
Reported Cases, 16 VIOLENCE AGAINST WOMEN 12, 1318 (2010); see also the “False Allegations” subsection of the
“General Support and Opposition” section of this preamble.

1074 Commenters cited: Claire E. Ferguson & John M. Malouff, Assessing Police Classifications of Sexual Assault
Reports: A Meta-Analysis of False Reporting Rates, 45 ARCHIVES OF SEXUAL BEHAVIOR 5, 1185 (2016).

1075 Commenters cited: National Registry of Exonerations,
http://www.law.umich.edu/special/exoneration/Pages/browse.aspx.
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wrongful result adverse to a respondent is not as consequential as a wrongful result adverse to a
complainant.

Other commenters argued that a presumption against responsibility is not needed because
it is easy to identify patterns of individuals who file false accusations, because almost all false
accusers have “a history of bizarre fabrications or criminal fraud.”'°”® Commenters stated that
false accusations are unusually dramatic, involving gang rape, a gun or a knife, or violent attacks
from strangers resulting in severe injuries.

Other commenters supported the presumption by asserting that false allegations do occur,
and with more regularity than other commenters claim. Commenters cited the incidence of

numerous lawsuits filed by students claiming they had been falsely accused,'®”’

arguing that the
prevalence of these lawsuits shows that many respondents, mostly young men, have been falsely
accused and suspended or expelled from school under procedures that lacked fairness and
reliability, often resulting in a respondent de facto being required to try to prove innocence.
Commenters referred to high-profile campus sexual assault situations that commenters argued
demonstrate the fact that false rape accusations do occur and damage respondents caught in
systems that prejudge them without any benefit of being presumed innocent. Commenters argued
that the frequency of false accusations is not as low as other commenters have claimed because

studies examining the rate of false accusations only count accusations proven to be false, and do

not count accusations dismissed for lack of evidence. One commenter shared details of the

1076 Commenters cited: Sandra Newman, What Kind of Person Makes False Rape Accusations, QUARTZ (May 11,
2017).

1077 Commenters cited: T. Rees Shapiro, Expelled for sex assault, young men are filing more lawsuits to clear their
names, THE WASHINGTON POST (Apr. 28, 2017).
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commenter’s own research finding that 53 percent of sexual assault allegations were false, which
the commenter argued is much higher than the “2-10%" statistic relied on by many victim
advocates;!?’® the commenter argued that the 53 percent number is more accurate because it
counted “not responsible” determinations as “false accusations.”

One commenter asserted that high-conflict divorce proceedings take into account the
reality that spite plays a role in some parties’ negotiations and litigation strategies, but many
people seem to believe sexual harassment allegations are almost entirely free of such distorting
motives.

Discussion: The Department is not persuaded by commenters who argued that we should remove
the presumption of non-responsibility from the final regulations because of studies showing that
many, or even the vast majority, of allegations of sexual assault are true. Statistical findings can
be instructive but not dispositive, and statistics cannot by themselves justify or rationalize
procedural protections in a process designed to determine the truth of particular allegations
involving specific individuals.!’” Even if only two to ten percent of rape allegations are false or
unfounded, the Department believes that statistical generalizations must not compel conclusions
about the truth of particular allegations because without careful assessment of the facts of each

particular situation it is not be possible to know whether the respondent is one of the 90 to 98

107 Commenters cited: National Sexual Violence Resource Center, False Reporting: Overview (2012); see also the
“False allegations” subsection of the “General Support and Opposition” section of this preamble.

1079y C. Ball, The Moment of Truth: Probability Theory and Standards of Proof, 14 VAND. L. REv. 807, 811 (1961)
(“[FJor individuals there are no statistics, and for statistics no individuals.”).
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percent who statistically are “guilty” or among the two to ten percent who are statistically
“innocent.”!080

Similarly, whether respondents are expelled at low rates or high rates, the final
regulations are concerned with ensuring that the determination regarding responsibility is reliable
and perceived as legitimate. For reasons described elsewhere in this preamble, the Department
does not require any particular disciplinary sanctions against respondents, because these Title IX
regulations are focused on requiring remedies for victims, leaving disciplinary decisions to
recipients’ discretion. For similar reasons, the Department declines to adopt a premise that most
false allegations are “easy to identify” because even if research has identified certain patterns,
common features, or motives for false allegations, it is not possible to assess the veracity of a
complainant’s specific allegations, or an individual complainant’s motive, based on
generalizations. Therefore, procedural rules designed for fairness and accuracy cannot be based
on statistics or studies about what kind of allegations tend to be false. The Department disagrees
that all determinations of non-responsibility are fairly characterized as involving a false or
unfounded allegation; as numerous commenters have pointed out, an allegation may be true and
lack sufficient evidence to meet a standard of evidence proving responsibility, or an allegation
may be inaccurate but not intentionally falsified. The final regulations add § 106.71(b)

cautioning recipients that punishing a party ostensibly for making false statements during a

grievance process may constitute unlawful retaliation unless the recipient has concluded that a

1080 See Alex Stein, An Essay on Uncertainty and Fact-Finding in Civil Litigation, with Special Reference to
Contract Cases, 48 UNIV. OF TORONTO L. J. 299, 301 (1998) (“Allowing verdicts to be based upon bare statistical
evidence, rather than on case-specific proof, is generally regarded as problematic. Adjudication involves individuals
and their individual affairs, which need to be translated into individual rights and duties. This is not the case with
bare statistical evidence. As the famous saying goes, for statistics there are no individuals and for individuals, no
statistics.”).
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party made a bad faith materially false statement and that conclusion is not based solely on the
determination regarding responsibility. This provision acknowledges the reality that a
complainant’s allegations may not have been false even where the ultimate determination is that
the respondent is not responsible and/or that the complainant may not have acted subjectively in
bad faith (and conversely, that a respondent may not have made false, or subjectively bad faith,
denials even where the respondent is found responsible).

The presumption of non-responsibility is not designed to protect “a few” falsely accused
respondents at the expense of “the many” sexual harassment victims; the presumption is
designed to improve the accuracy and legitimacy of the outcome in each individual formal
complaint of sexual harassment to prevent injustice to any complainant or any respondent.
Changes: Section 106.71(b) states that charging an individual with a code of conduct violation
for making a bad faith materially false statement during a grievance process is not retaliation so
long as that conclusion is not based solely on the determination regarding responsibility.

Inaccurate Findings of Non-Responsibility
Comments: Commenters argued that, in a misguided attempt to shield falsely accused people, the
presumption of non-responsibility will allow assailants to go unpunished, which will further
traumatize and disempower victims. Commenters argued that the presumption would allow more
sexual harassment perpetrators to escape responsibility because it can be difficult to prove sexual
assault, and evidence is frequently scant or based heavily on testimony alone so overcoming a
presumption is yet another unfair obstacle for survivors to receive justice.

Commenters argued that, for those schools that employ a clear and convincing evidence
standard, complainants will be more likely to lose the case, a result compounded by the

presumption of non-responsibility. Commenters argued that abusive people will be found not
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responsible more often, making campuses less safe and increasing the number of sexual assaults
on campuses. Another commenter argued that the presumption ensures that only the most
egregious cases of sexual assault will be punished, which is unjust for many women.

Some commenters disagreed with the presumption, asserting that it requires fact-finding
doctrines used in criminal law proceedings. Commenters expressed concern that, if schools
handle complaints of sexual assault the same way law enforcement handles them, most
complaints will not be pursued. One commenter asserted that 69 percent of survivors have
experienced police officers discouraging them from filing a report and one-third of survivors
have experienced police refusing to take their reports.'%8!

Commenters argued that the presumption is in tension with § 106.45(b)(1)(i1), which
states that “credibility determinations may not be based on a person’s status as a complainant” or
“respondent.”

One commenter asserted that the presumption would not work for medical schools,
because medical students frequently experience sexual harassment or assault from patients or
visitors, and medical schools do not have the authority to compel them to participate in
investigatory interviews or live hearings.!%?

Discussion: As applied under these final regulations, in the context of a Title IX grievance

process, the presumption does not operate to let “guilty” respondents go free. While the

presumption is based on a similar principle animating the presumption of innocence in criminal

1081 Commenters cited: Rebecca Campbell, Survivors’ Help-Seeking Experiences with the Legal and Medical

Systems, 20 VIOLENCE & VICTIMS 1 (2005).
1082 Commenters cited: Charlotte Grinberg, ‘These Things Sometimes Happen': Speaking Up About Harassment, 37
HEALTH AFFAIRS 6 (2018).

866

T & Memraiftiag Materials Page 0909



law, the § 106.45 grievance process generally, including the presumption under §
106.45(b)(1)(iv), does not mirror criminal law protections or mimic criminal courts. As
discussed below, the presumption of non-responsibility reinforces that the burden of proof
remains on the recipient, not on either party, and reinforces application of the standard of
evidence, which under the final regulations must be lower than the criminal standard of beyond a
reasonable doubt.

The Department disagrees that the final regulations require schools to handle reports or
formal complaints of sexual assault the same way law enforcement handles them. Recipients are
prohibited from showing deliberate indifference towards sexual harassment complainants,
including by offering supporting measures to complainants irrespective of whether a formal
complaint is ever filed, and under these final regulations recipients are obligated to investigate
formal complaints, unlike law enforcement where officers and prosecutors generally have
discretion to decline to investigate and prosecute. Further, law enforcement and criminal
prosecutors gather evidence under a burden to prove guilt beyond a reasonable doubt, but the
final regulations place a burden on recipients to meet a burden of proof that shows a respondent
responsible measured against a lower standard of evidence.!'%%3

The Department is unpersuaded by commenters who asserted that the presumption will
make campuses more dangerous because it will chill reporting or prevent recipients from

punishing and expelling offenders from campuses because § 106.45 is too similar to criminal

procedures. A presumption of non-responsibility need not chill or deter reporting of sexual

1083 Section 106.45(b)(1)(vii) (requiring recipients to select and apply to all Title IX sexual harassment cases a
standard of evidence that is either the preponderance of the evidence standard, or the clear and convincing evidence
standard).
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harassment, because reporting under the final regulations leaves complainants autonomy over
whether to seek supportive measures or also participate in a grievance process, and because a fair
process with procedures rooted in principles of due process provides assurance that the outcome
of a grievance process (when a complainant or Title IX Coordinator decides to initiate a
grievance process) is reliable and viewed as legitimate.

Refraining from treating a respondent as responsible until conclusion of the grievance
process does not make it more difficult to hold a respondent responsible or prevent
implementation of supportive measures for a complainant. To the extent that commenters are
advocating for latitude for recipients to impose inferim suspensions or expulsions, the
Department believes that without a fair, reliable process the recipient cannot know whether it has
interim-expelled a respondent who is actually responsible for the allegations, or a respondent
who is not responsible. However, the Department reiterates that § 106.44(c) allows emergency
removals of respondents prior to conclusion of a grievance process (or even where no grievance
process is pending), thus protecting the safety of a recipient’s community where an immediate
threat exists.

Because the standard of evidence is lower in the Title IX grievance process (recipients
must select and apply either the preponderance of the evidence standard or the clear and
convincing evidence standard) than in a criminal proceeding (beyond a reasonable doubt), the
presumption in § 106.45(b)(1)(iv) does not convert the standard of evidence to the criminal
standard (beyond a reasonable doubt). Under the § 106.45 grievance process, the §
106.45(b)(1)(iv) presumption ensures that recipients correctly apply the standard of evidence

selected by each recipient, but no recipient is permitted to select the criminal “beyond a
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reasonable doubt” standard.!®®* Thus, the presumption helps to ensure that the recipient does not
treat a respondent as responsible until conclusion of the grievance process, and to reinforce a

d'%85 without

recipient’s proper application of the standard of evidence the recipient has selecte
converting the Title IX grievance process to a criminal court proceeding. The presumption does
not make it more difficult to hold a respondent responsible, because the presumption reinforces,
but does not change, the burden of proof that rests on the recipient and the obligation to
appropriately apply the recipient’s selected standard of evidence in reaching a determination
regarding responsibility to decide if the recipient’s burden of proof has been met. The
presumption will not result in assailants going unpunished; a perpetrator of sexual harassment
proved responsible for the alleged conduct may be punished at the recipient’s discretion, and
these final regulations require the recipient to effectively implement remedies for the
complainant where a respondent is found to be responsible.!%%

The structure of the fact-finding process, including the presumption, prevents recipients

from acting on an assumption that a particular complainant is (or is not) truthful; similarly,

1084 Section 106.45(b)(1)(vii); § 106.45(b)(7)(i); see also discussion in the “Section 106.45(b)(7)(i) Standard of
Evidence and Directed Question 6” subsection of the “Determinations Regarding Responsibility” subsection of the
“Section 106.45 Recipient’s Response to Formal Complaints” section of this preamble.
1085 Because the Department has determined that the preponderance of the evidence standard is the lowest possible
standard of evidence that a recipient may select for a § 106.45 grievance process, the presumption of non-
responsibility’s function of ensuring proper application of the standard of evidence is particularly important where a
recipient has selected the preponderance of the evidence standard, to ensure that in cases where the evidence is in
equipoise (i.e., “50/50”) the result is a determination of non-responsibility. E.g., Vern R. Walker, Preponderance,
Probability, and Warranted Factfinding, 62 BROOKLYN L. REV. 1075, 1076 (1996) (noting that the traditional
formulation of the preponderance of the evidence standard by courts and legal scholars is that the party with the
burden of persuasion must prove that a proposition is more probably true than false meaning a probability of truth
greater than 50 percent); Neil B. Cohen, The Gatekeeping Role in Civil Litigation and the Abdication of Legal
Values in Favor of Scientific Values, 33 SETON HALL L. REV. 943, 954-56 (2003) (noting that the preponderance of
the evidence standard applied in civil litigation results in the plaintiff losing the case where the plaintiff’s and
defendant’s positions are “in equipoise” i.e., where the evidence presented makes the case “too close to call”).
1086 Section 106.45(b)(1)(1); § 106.45(b)(7)(iv).
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recipients may not look to the presumption as an excuse to “believe” or find credible, the
respondent and to do so would violate § 106.45(b)(1)(ii). Thus, the Department disagrees with
commenters who argue that the presumption contradicts § 106.45(b)(1)(ii) which requires that
recipients may not make credibility determinations based on a party’s status as a complainant or
respondent. The presumption in § 106.45(b)(1)(iv) reinforces the obligation in § 106.45(b)(1)(ii)
to refrain from drawing inferences about credibility based on a party’s status as a complainant or
respondent.

Nothing in the final regulations, including the presumption of non-responsibility,
prevents recipients who are medical schools from offering supportive measures to medical
students who allege that hospital patients or visitors are sexually harassing them. Section 106.30
defining “supportive measures” provides that the recipient may offer such measures either before
or after the filing of a formal complaint or where no formal complaint has been filed, for the
purpose of restoring the complainant’s access to the education program without unreasonably
burdening the respondent. The Department cannot comment more specifically as to what
supportive measures might be reasonably available to preserve a medical student’s equal access
and avoid unreasonably burdening a respondent who is a patient or visitor, because each case
requires the recipient’s independent review and judgment. Where the respondent is a patient or
visitor to the recipient’s campus or facility and the recipient thus lacks an employment or
enrollment relationship with the respondent, a recipient has discretion under § 106.45(b)(3)(ii) to
dismiss a formal complaint where the respondent is not enrolled or employed by the recipient; or,
also in the recipient’s discretion, the recipient may investigate and adjudicate a formal complaint
against such a respondent and, for example, issue a no-trespass order following a determination

regarding responsibility. Regardless of how a recipient exercises its discretion with respect to
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formal complaints against respondents over whom a recipient lacks disciplinary authority,
medical schools may still comply with the requirements in these final regulations to respond to
sexual harassment that occurs in the recipient’s education program or activity.
Changes: None.

Recipients Should Apply Dual Presumptions or No Presumption
Comments: Commenters stated that § 106.45(b)(1)(iv) equates to a presumption that the
complainant is lying, or a presumption that the alleged harassment never occurred. Commenters
asserted if presumptions exist, the provision should direct the recipient to presume, in addition to
the respondent’s presumption of non-responsibility, that the complainant is credible and making
a good faith complaint. One commenter asserted that the Department should provide training to
address bias against complainants.

Commenters argued that, because the grievance process is not a criminal proceeding,
there should be no presumption in favor of either party. Commenters argued that investigators
should have no presumption — either in favor or against either party — when performing their
fact-finding duties. Commenters argued that it is unfair to complainants to start an investigation
with a presumption of the respondent’s innocence, just as it would be unfair to the respondent to
start with a presumption of guilt. Commenters argued that in civil and administrative
proceedings, both parties start on equal footing in the process with a blank slate in front of the
decision-maker, and there is no reason why Title IX proceedings should not treat the parties
equally in this manner. Commenters argued that while criminal proceedings give defendants a
presumption of innocence, State and Federal victims’ rights laws balance even that presumption

of innocence to ensure victims are treated fairly. Commenters argued that a civil case requires
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that the victim and perpetrator appear as equals'®’

and argued that a Title IX investigation
should treat both parties equally regarding credibility, with no presumption of innocence or
presumption of guilt. One commenter argued that the presumption makes no sense in an
educational environment because the complainant and respondent are tied together because of
their relationship to the institution, which is different from the relationship between defendants
and the government in criminal matters, and the § 106.45(b)(1)(iv) presumption will negatively
impact every complainant’s education because the complainant will be assumed to be lying just
by filing a complaint.

Commenters asserted that currently there is no presumption of non-responsibility for
respondents in other student misconduct proceedings, such as theft, cheating, plagiarism, and
even physical assault. Commenters argued that if the Department believes such a presumption is
important in sexual misconduct cases, then it should require the presumption in all student
misconduct cases for the sake of uniformity.

Discussion: The Department declines to adopt commenters’ recommendations that recipients
should presume that complainants are credible. If the presumption of non-responsibility meant
assuming that the respondent is credible, then the Department would agree that such a
presumption would be unfair to complainants and should be balanced by an equal presumption of
credibility for complainants (or, more reasonably, no presumptions at all). However, the
presumption of non-responsibility is not a presumption about the respondent’s credibility,

believability, or truthfulness, and § 106.45(b)(1)(ii) requires recipients not to make credibility

1087 Commenters cited: The National Center for Victims of Crime, “Criminal and Civil Justice,”
http://victimsofcrime.org/media/reporting-on-child-sexual-abuse/criminal-and-civil-justice, for this proposition.
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determinations based on a party’s status as complainant or respondent. A critical feature of a fair
grievance process is that Title [X personnel refrain from drawing conclusions or making
assumptions about either party’s credibility or truthfulness until conclusion of the grievance
process; therefore, the Department declines to impose a presumption that either party (or both
parties) are credible or truthful. Because the presumption of non-responsibility is not a
presumption that a respondent is credible, there is no need for a presumption specific to
complainants to balance or counteract the presumption of non-responsibility.!*®® The
presumption of non-responsibility does not assume, or allow recipients to act as though,
complainants are lying; under the final regulations, recipients must not prejudge the facts at

issue, must not draw inferences about credibility based on a party’s status as a complainant or

1088 A presumption specific to a complainant that corresponds to the presumption of a respondent’s non-
responsibility might, hypothetically, be a presumption that the complainant is not responsible — but such a
presumption simply does not apply to a complainant, because a complainant by definition is not alleged to be
responsible for misconduct. Alternatively, a presumption specific to a complainant analogous to the presumption of
non-responsibility might be that the complainant must be treated as a victim of the respondent’s conduct until
conclusion of the grievance process (because, as explained above, the presumption of non-responsibility operates to
treat a respondent as “not a perpetrator” until conclusion of the grievance process, subject to the § 106.44(c) and §
106.44(d) exceptions for emergency removals and administrative leave for employee-respondents). However, the
Department does not believe such a presumption would operate to protect complainants in any manner not already
provided for in the final regulations. Section 106.44(a) already requires the recipient essentially to treat a
complainant as a victim in need of services in the aftermath of suffering sexual harassment (by offering supportive
measures and engaging in an interactive discussion with the complainant to arrive at helpful supportive measures to
preserve the complainant’s equal educational access) even before, or without, a fact-finding process that has
determined that the respondent victimized the complainant. Moreover, the grievance process effectively requires a
complainant to be treated as a victim in two specific provisions that apply for complainants’ benefit: §
106.45(b)(6)(1)-(i1) provides rape shield protection for complainants — but not respondents — against questions and
evidence inquiring into the complainant’s prior sexual behavior; and § 106.45(b)(6)(i) allows either party to request
that a live hearing (including cross-examination) occurs in separate rooms. While the latter provision applies on its
face to both parties, the provision is responsive to public comment informing the Department that complainants
already traumatized by sexual violence likely will be traumatized by coming face-to-face with the respondent; no
such concerns about the traumatic effect of personal confrontation were raised on behalf of respondents. Thus,
where appropriate, the grievance process takes into account the unique needs of complainants, in ways that the
Department believes serve Title IX’s non-discrimination mandate by protecting complainants as though every
complainant has been victimized, without unfairness to the respondent. A presumption of non-responsibility does
not deprive a complainant of the protections given solely to complainants under § 106.44(a) and § 106.45, nor
deprive a complainant of the benefits of the robust procedural rights given equally to both parties during the
grievance process.

873

T & Memraiftiag Materials Page 0916



respondent, and must objectively evaluate all relevant evidence to reach a determination
regarding responsibility.

The procedural rights granted to both parties under § 106.45 ensure that complainants and
respondents have equal opportunities to meaningfully participate in putting forth their views
about the allegations and their desired case outcome, an essential requirement for due process
even in a civil (noncriminal) setting.!?® The Department disagrees that in civil (as opposed to
criminal) trials the plaintiff and defendant “appear as equals” in every regard, because even in
civil trials the burden of proof generally rests on the plaintiff to prove allegations, not on the
defendant to prove non-liability.!%° Thus, while parties in civil litigation (and under § 106.45)
have equal rights to participate in the process (for example, by gathering and presenting
evidence), a burden of proof must still be met. The final regulations ensure that neither party
bears the burden of proof (which remains on the recipient) yet give both parties equal procedural
rights throughout the grievance process. The presumption does not create inequality between the
complainant and respondent; the presumption reinforces the recipient’s burden of proof and
correct application of the standard of evidence, neither of which burdens or disadvantages the

complainant.

1089 F o, Niki Kuckes, Civil Due Process, Criminal Due Process, 25 YALE LAW & PoL. REV. 1, 10-11 (2006) (due
process in civil settings “places central importance on the participation of the affected party in decision-making. Ex
parte procedures are the exception, while participatory procedures are the rule. Notice and an opportunity to be
heard is, obviously, the principle without which a participatory model of justice cannot work effectively. Unless a
party is notified that there is a controversy, it cannot participate in decision-making; unless a party has the
opportunity for a hearing, it cannot present its side of the controversy; and unless the decision-maker hears from
both parties, there cannot be a meaningful ruling. This is the adversary system’s vision of justice.”).

10% F ¢, Dale A. Nance, Civility and the Burden of Proof, 17 HARV. J. OF L. & PUB. POL’Y 647, 659 (1994) (in civil
litigation “it remains true that the burden is placed, in the vast majority of contexts, on the person or institution
claiming that someone has breached a duty serious enough to warrant legal recognition.”). We reiterate that the final
regulations, § 106.45(b)(1)(i), place the burden squarely on the recipient — not on the complainant — to prove that a
respondent has committed sexual harassment.
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The Department notes that § 106.45(b)(1)(iii) not only requires Title IX personnel to
serve without bias for or against complainants or respondents, but also requires training for Title
IX personnel, expressly to avoid bias for or against complainants or respondents generally or for
or against an individual complainant or respondent. Recipients have discretion as to the content
and approaches of such training so long as the requirements of § 106.45(b)(1)(ii1) are met.

A presumption of non-responsibility reinforces placement of the burden of proof, proper
application of the standard of evidence, and fair treatment of an accused person prior to
adjudication of responsibility. These features of a fair grievance process may be beneficial to the
legitimacy and reliability of outcomes of non-sexual harassment student misconduct
proceedings. However, these final regulations focus only on effectuating Title IX’s non-
discrimination mandate by improving the perception and reality that recipients’ Title [X
proceedings reach fair, accurate outcomes; these regulations do not impose requirements on
recipients for grievance proceedings other than for Title [X sexual harassment.

Changes: None.

The Adversarial Nature of the Grievance Process
Comments: Commenters asserted that universities already treat both parties equitably and the
presumption in § 106.45(b)(1)(iv) escalates the adversarial nature of Title IX proceedings;
commenters argued this will raise the financial and emotional toll the grievance process will
have on both complainants and respondents. Commenters argued that the proposed regulations
ask a university to act as a judicial system, placing an undue burden on the educational system
and imposing an unprecedented amount of control over a school’s — especially a private school’s
— ability to develop and implement disciplinary processes in a way that best serves its

community and upholds its values, which often include using codes of conduct to educate
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students rather than be punitive. One commenter opposed the presumption because recipients
already train staff and faculty to serve neutrally, bearing in mind the educational context in
student misconduct cases, because the student is paying to be in an educational environment, not
a prison system. One commenter warned that the presumption of non-responsibility would create
an “inaccessibility to justice.”

Other commenters supported the presumption of non-responsibility, arguing that Title IX
proceedings are often highly contested, yet school proceedings are biased against the accused;
commenters cited articles showing that over 150 lawsuits have been filed arising from
fundamental unfairness in schools’ Title IX proceedings.'®' Commenters argued that a
presumption of non-responsibility is essential because recipients have denied respondents the
right to know the allegations against them or the identity of the person accusing them, and that
respondents have been repeatedly denied the ability to question the complainant, submit
exculpatory evidence, or have their witnesses interviewed by the recipient. Commenters argued
that respondents have sued recipients for expelling them or finding them responsible without first
giving them procedural protections, and that some courts have agreed that some recipients
committed due process or fairness violations. One commenter shared information from a
university’s website promoting adherence to the public awareness campaign “Start by

91092

Believing, which the commenter argued shows the university’s bias against accused

students. Commenters argued that college environments are highly politicized and college

1091 Commenters cited: Foundation for Individual Rights in Education (FIRE), Report: As changes to Title IX
enforcement loom, America’s top universities overwhelmingly fail to guarantee fair hearings for students (Dec. 18,
2018); see also T. Rees Shapiro, Expelled for sex assault, young men are filing more lawsuits to clear their names,
THE WASHINGTON POST (Apr. 28, 2017).

1092 Commenters cited: University of lowa Rape Victim Advocacy program, Start By Believing,
https://rvap.uiowa.edu/take-action/prevent-and-educate/start-by-believing/.
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administrators and faculty are not objective fact-finders, and a presumption of non-responsibility
helps counteract that lack of objectivity.

Discussion: The Department disagrees that the presumption of non-responsibility increases the
adversarial nature of Title IX proceedings; Title IX proceedings are often inherently adversarial,
due to the need to resolve contested factual allegations. The Department understands
commenters’ concerns that an adversarial process may take an emotional toll on participants, and
the final regulations encourage provision of supportive measures to both parties and give both
parties an equal right to select an advisor of choice to assist the parties during a grievance
process. The presumption of non-responsibility does not magnify the adversarial nature of the
grievance process; rather, the presumption reinforces the recipient’s burden of proof, proper
application of the standard of evidence, and how a respondent is treated pending the outcome of
the grievance process. The Department disagrees that the presumption will lead to
“inaccessibility” of justice; rather, complainants will benefit from increased legitimacy of
recipient determinations when respondents are found responsible, while respondents will benefit
from assurance that a recipient cannot treat the respondent as though responsibility has been
determined until the conclusion of a fair grievance process. The § 106.45 grievance process, and
the final regulations as a whole, impose an obligation on recipients to remain impartial toward
parties whose views about the allegations are adverse to each other. To the extent that
commenters’ concerns about an adversarial process reflect concern that financial inequities can
affect the process (for example, where one party can afford to hire an attorney to further the
party’s interests and the other party cannot afford an attorney), the final regulations permit, but
do not require, advisors to be attorneys, allow recipients to limit the active participation of

advisors significantly, with the exception of conducting cross-examination at a live hearing in
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postsecondary institutions,!%%?

and do not preclude recipients from offering both parties legal
representation.'®* This approach reflects the reality that recipients are not courts, yet do need to
apply a fair, truth-seeking process to resolve factual allegations of Title IX sexual harassment.

The Department recognizes that some recipients expressed concerns that the presumption
of non-responsibility, in conjunction with other provisions in § 106.45, requires educational
institutions to mimic courts of law. The Department acknowledges, and the final regulations
reflect, that recipients’ purpose is to educate, not to act as courts. The § 106.45 grievance process
is designed for implementation by non-lawyer recipient officials, and the final regulations do not
intrude on a recipient’s discretion to use disciplinary sanctions as educational tools of behavior
modification rather than, or in addition to, punitive measures. However, to effectuate Title [X’s
non-discrimination mandate, recipients must accurately resolve allegations of sexual harassment
in order to identify and address sex discrimination in the recipient’s education program or
activity. The Department believes the presumption of non-responsibility is important to ensure
that recipients do not treat respondents as responsible until conclusion of the grievance process
and to reinforce the recipient’s burden of proof and proper application of the standard of

evidence, and these features will improve the legitimacy and reliability of the outcomes of

recipients’ Title [X grievance processes.

1093 Section 106.45(b)(5)(iv); § 106.45(b)(6)(i).

1094 The Department realizes that only a fraction of postsecondary institutions currently offer to provide both parties
in a grievance proceeding with legal representation, but such an option remains available to recipients who choose to
address disparity with respect to the financial ability of parties to hire legal representation in the recipient’s
educational community. £.g., Kristen N. Jozkowski & Jacquelyn D. Wiersma-Mosley, The Greek System: How
Gender Inequality and Class Privilege Perpetuate Rape Culture, 66 FAM. RELATIONS 1 (2017) (noting that only
about three percent of colleges and universities provide victims with legal representation and arguing that colleges
and universities should provide free legal representation to both complainants and respondents in campus sexual
assault proceedings).
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Changes: None.
Supportive Measures

Comments: Several commenters sought clarification as to whether the presumption in §
106.45(b)(1)(iv) would preclude a recipient from taking interim or emergency actions as dictated
by individual circumstances when needed to ensure safety. For example, if a respondent is
presumed not to be responsible for stalking a complainant until the end of the grievance process,
commenters asked how a recipient could take effective measures to ensure that the respondent
will not stalk the complainant prior to the conclusion of the grievance proceeding. Commenters
asserted that the presumption appeared to require the recipient to remove the complainant from
dorms and classes rather than the respondent, and that the presumption would curtail the ability
of recipients to remove harassers and abusers from dorms and classes, which will lead to more
sexual assaults because research indicates that most perpetrators are repeat offenders.!%%>
Commenters argued that the presumption may discourage schools from providing crucial
supportive measures to complainants to avoid being perceived as punishing respondents.'?¢

Commenters argued that the proposed rules not only give respondents a presumption of
innocence but also require recipients to provide supportive measures to respondents, constituting
unprecedented concern with the well-being of accused harassers above the interests of victims.

Discussion: The § 106.30 definition of “supportive measures” permits recipients to provide

either party, or both parties, individualized services, without fee or charge, before or after filing a

1095 Commenters cited: David Lisak & Paul Miller, Repeat Rape and Multiple Offending Among Undetected Rapists,
17 VIOLENCE & VICTIMS 1 (2002), for the proposition that a majority of “undetected rapists” were repeat rapists and
undetected repeat rapists committed an average of 5.8 rapes each.

109 Commenters cited: Michael C. Dorf, What Does a Presumption of Non-Responsibility Mean in a Civil Context,
DORF ON LAW (Nov. 28, 2018), http://www.dorfonlaw.org/2018/11/what-does-presumption-of-non.html.
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formal complainant, or where no formal complaint has been filed. Section 106.44(a) obligates a
recipient to offer supportive measures to every complainant, by engaging in an interactive
process by which the Title IX Coordinator contacts the complainant, discusses available
supportive measures, considers the complainant’s wishes with respect to supportive measures,
and explains to the complainant the option for filing a formal complaint. Title IX Coordinators
are responsible for the effective implementation of supportive measures, and under revised §
106.45(b)(10) if a recipient’s response to sexual harassment does not include providing
supportive measures to a complainant the recipient must specifically document why that
response was not clearly unreasonable in light of the known circumstances (for example, because
the complainant did not wish to receive supportive measures or refused to discuss supportive
measures with the Title IX Coordinator when the Title IX Coordinator contacted the complainant
to have such a discussion). Thus, unless a complainant does not desire supportive measures (i.e.,
refuses the offer of supportive measures), complainants must receive supportive measures
designed to restore or preserve the complainant’s equal educational access, regardless of whether
a grievance process is ever initiated. There is no corresponding obligation to offer supportive
measures to respondents; rather, recipients may provide supportive measures to respondents and
under § 106.45(b)(1)(ix) the recipient’s grievance process must describe the range of supportive
measures available to complainants and respondents.

The presumption of non-responsibility, which operates throughout a grievance process,
does not prohibit the recipient from providing a complainant with supportive measures, but does
reinforce the provision in the § 106.30 definition of “supportive measures” that supportive
measures are designed to restore or preserve equal access to education “without unreasonably

burdening the other party” including measures designed to protect a complainant’s safety or
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deter sexual harassment (which includes stalking), but supportive measures cannot be punitive or
disciplinary. This does not bar all measures that place any burden on a respondent, but only those
that “unreasonably burden” a respondent (or a complainant). Thus, changing a respondent’s class
schedule, or forbidding the respondent from communicating with the complainant, may be an
appropriate supportive measure for a complainant if such measures do not “unreasonably
burden” the respondent, and such measures do not violate the presumption of non-responsibility.
To the extent that commenters’ concern is that current Department guidance affords
recipients more discretion to impose interim measures that in fact do constitute disciplinary
actions against the respondent (for example, interim suspensions), the Department has
reconsidered that approach and, based on public comments on the NPRM, concluded that the
non-discrimination mandate of Title IX is better served by the framework in the final regulations
than the approach taken in guidance documents. With respect to disciplinary or punitive actions
taken prior to an adjudication factually establishing a respondent’s responsibility for sexual
harassment, the final regulations circumscribe a recipient’s discretion to treat a respondent as

though accusations are true before the accusations have been proved.'”” When applied in the

1097 The final regulations prohibit a recipient from taking disciplinary action, or other action that does not meet the
definition of a supportive measure, against a respondent without following a grievance process that complies with §
106.45. § 106.44(a); § 106.45(b)(1). Through an informal resolution process (which is authorized under § 106.45) a
recipient may impose disciplinary sanctions against a respondent without concluding an investigation or
adjudication. § 106.45(b)(9). An exception to the requirement not to impose punitive or disciplinary action until
conclusion of a grievance process is § 106.44(c), permitting a recipient to remove a respondent from an education
program or activity in an emergency situation whether or not a grievance process has been concluded or is even
pending. Supportive measures designed to restore or preserve a complainant’s equal access to education, protect
parties’ safety, and/or deter sexual harassment, may be imposed even where such measures burden a respondent, so
long as the burden is not unreasonable. § 106.30 (defining “supportive measures”). Thus, the final regulations are
premised on the principle that a recipient must not treat a respondent as responsible prior to an adjudication finding
the respondent responsible, yet that principle is not absolute and leave recipients with the ability (and, judged under
the deliberate indifference standard, the obligation) to protect and support complainants and respond to emergency
threat situations, without unduly, prematurely punishing a respondent based on accusations that have not been
factually proved.
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context of these final regulations, the presumption of non-responsibility’s reinforcement of the
notion that a person accused should not be treated as though accusations are true until the
accusations have been proved increases the legitimacy of a recipient’s response to sexual
harassment, while preserving every complainant’s right to supportive measures designed to
maintain a complainant’s equal educational access and protect a complainant’s safety. This
approach directly effectuates Title IX’s non-discrimination mandate by improving the fairness
and accuracy of a recipient’s response to sexual harassment occurring in the recipient’s
education programs or activities.

The Department understands commenters’ concerns that restricting a recipient’s ability to
impose interim discipline poses a risk that perpetrators may repeat an offense because they
remain on campus while a grievance process is pending; however, even in situations that do not
constitute the kind of immediate threat justifying an emergency removal under § 106.44(c), there
are supportive measures short of disciplinary actions that a recipient may take to protect the
safety of parties and deter sexual harassment, such as a no-contact order prohibiting
communication with the complainant, supervising the respondent, and informing the respondent
of the recipient’s policy against sexual harassment.'?*®

Changes: None.

1098 F.g., Williams v. Bd. of Regents of Univ. Sys. of Ga., 477 F.3d 1282, 1296 (11th Cir. 2007) (pointing to the
recipient’s failure to supervise the respondent or inform the respondent of the recipient’s expectations of behavior
under the recipient’s sexual harassment policy as evidence of the recipient’s deliberate indifference that subjected
the complainant to sexual harassment).
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Miscellaneous Concerns
Comments: At least one commenter asked the Department to add at the end of the presumption
provision the language “. . . respondent is not responsible for the alleged conduct until a
determination regarding responsibility is made at the conclusion of the grievance process or any
subsequent litigation.” Commenters asked the Department to provide the respondent with a right
to remain silent, since the respondent’s statements during any investigation or hearing could be
used against the respondent at a criminal trial. One commenter recommended inserting the
following language: “The recipient bears the burden of demonstrating that the respondent is
responsible for the alleged conduct and may not infer responsibility based solely on the
respondent declining to present testimony, evidence, or witnesses in response to a formal
complaint.”

Another commenter urged the Department to add to § 106.45(b)(1)(iv) a sentence
declaring that it is the obligation of the recipient to prove every element of every alleged offense
before the accused student may be found responsible and punished for committing an alleged
offense.

Discussion: The Department does not attempt to regulate procedures that apply in private
lawsuits and so declines commenters’ request that the Department require a recipient to abide by
a presumption of non-responsibility until conclusion of “any subsequent litigation.” The
recipient’s obligation is to conclude a grievance process by reaching a determination regarding
responsibility when presented with a formal complaint of sexual harassment under Title IX,
whether or not litigation arises from the same allegations.

Section 106.6(d) provides that these regulations do not require a recipient to restrict any

rights that would otherwise be protected from government action under the U.S. Constitution,
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which includes the Fifth Amendment right against self-incrimination. To ensure that the
determination regarding responsibility is reached in a manner that does not require violation of
that constitutional right, we revised § 106.45(b)(6)(i) in the final regulations to provide that a
decision-maker cannot draw any inferences about the determination regarding responsibility
based on a party’s failure to appear at the hearing or answer cross-examination or other
questions. While this applies equally to respondents and complainants, this modification
addresses commenters’ concerns that a respondent should not be found responsible solely
because the respondent refused to provide self-incriminating statements. The Department
declines to change § 106.45(b)(1)(iv) to add language about the recipient’s burden to prove each
element of an offense, because § 106.45(b)(5)(i) places the burden of proof on the recipient.
Changes: We revised § 106.45(b)(6)(i) of the final regulations to provide that a decision-maker
cannot draw any inferences about the determination regarding responsibility based on a party’s
failure to appear at the hearing or answer cross-examination or other questions.

Section 106.45(b)(1)(v) Reasonably Prompt Time Frames

Support
Comments: A number of commenters expressed support for this section. Some did not expand
upon the reasons for their support. Others, primarily some college and university commenters,
expressed particular support for eliminating the 60-day time frame contained in withdrawn
Department guidance. Some commenters identified concerns with a 60-day time frame, such as
asserting that: it does not reflect the complex nature of these cases, such as multiple parties,
various witnesses, time to obtain evidence, and school breaks; it is arbitrary and hard to adhere to
while providing due process for all; it interferes with the time parties need to provide evidence

and to make their case; it has not been required by courts; and it increases the risks of decisions
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based on conjecture or gender or racial stereotypes. Other commenters contended that
eliminating such a constrained timeline would be beneficial, by for instance allowing for more
thorough investigations, collection of more evidence, and added accommodation of disabilities.
A number of the supportive commenters also noted support more generally for the
NPRM’s flexibility regarding the time to conclude Title IX investigations and extensions for
good cause. Some emphasized that prompt resolution is important, but contended that various
factors may delay proceedings (such as police investigations, witness availability, school breaks,
faculty sabbaticals) and asserted that fairness demands thoroughness. According to these
commenters, § 106.45(b)(1)(v) appropriately accounts for schools’ unique attributes (for
example, their size, population, location, or mission), recognizes that complex matters may not
lend themselves to set deadlines, and acknowledges that delays may sometimes be necessary,
especially with a concurrent criminal investigation. Likewise, some commenters expressed
support for good cause extensions for a related criminal proceeding in the belief that students
should not be forced to choose between participating in campus proceedings and giving up their
right to silence in criminal proceedings.
Discussion: The Department appreciates the commenters’ support for § 106.45(b)(1)(v) under
which a recipient’s grievance process must include reasonably prompt time frames for
concluding the grievance process, including appeals and any informal resolution processes, with
temporary delays and limited extensions of time frames permitted only for good cause. The
Department agrees with commenters that this provision appropriately requires prompt resolution
of a grievance process while leaving recipients flexibility to designate reasonable time frames
and address situations that justify short-term delays or extensions. This is the same

recommendation made in the 2001 Guidance, which advised recipients that grievance procedures
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should include “Designated and reasonably prompt time frames for the major stages of the
complaint process.”!%%
Changes: None.
Opposition — Lack of Specified Time Limit

Comments: Many commenters expressed opposition to § 106.45(b)(1)(v) because of concerns
about the absence of specific time frames for completing investigations and adjudications,
including appeals. Commenters asserted that schools could delay investigations indefinitely or
for unspecified periods of time and that students might wait months or years for resolution of
their complaint. Commenters identified a number of other drawbacks they felt would result from
uncertain, indefinite time frames with possible delays. Commenters asserted that this provision
would: make it less likely that survivors will report, less likely parties will receive justice, and
more likely that students will lose faith in the reporting process; eliminate the mechanism for
discovering and correcting harassment as early and effectively as possible; result in inconsistent
resolution time frames at different schools; and only further delay the already lengthy process to
reach resolution of sexual misconduct cases (for example, long unexplained delays even under
the prior guidance with a 60-day time frame). Some commenters noted other concerns about the
proposed time frames and potential delays or extensions.

Commenters asserted that indefinite time frames and probable delays would create
uncertainty and a longer process that would harm survivors’ well-being, safety, and education,

and subject them to unreasonable physical, mental, time, and cost demands. Some felt that the

proposal would: deny due process; exacerbate survivors’ emotional distress; heighten the

1099 2001 Guidance at 20.
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chances survivors would drop their cases or drop out of school as investigations drag on;
increase risks of self-harm or suicide as delays might take too long for schools to provide prompt
supports; prolong the period of survivors’ exposure to their attackers; and add costs for
counseling services or medical assistance, which would especially burden low-income students.
Other commenters emphasized their belief that the indefinite time frames and delays would harm
the mental health and education of both complainants and respondents, by adding uncertainty
and stress for lengthy periods without resolution, exoneration, or closure. Other commenters
expressed concerns about increasing safety risks to all students by allowing a hostile
environment to continue unchecked, and assailants to harass, assault, or retaliate against their
victims or others during the long waiting period. One commenter expressed concern that the
NPRM would permit delays even when a respondent poses a clear threat to the campus
community.

Some commenters contended that delays or extensions may result in: information,
memory, and witnesses being lost; less, lost, or corrupted evidence, including fewer witnesses
who may no longer be available or on campus (for example, students or short-term staff); and
parties who have left school or graduated impairing schools from investigating or resolving
concerns. Other commenters believed that a lengthier process and delays would: signal that
schools do not care about the safety or education of victims; make it more likely that a victim
will be identified or lose confidentiality; force survivors to rely on supportive measures for
longer than they may be adequate or effective; allow a respondent’s refusal to cooperate to delay
a case indefinitely; permit recipients to place respondents on administrative leave to further delay
an investigation; and particularly harm schools’ short-term staff or contractors. A few

commenters asserted that delays have increased in resolving Title IX cases since the Department
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withdrew the 2011 Dear Colleague Letter, and at least one commenter expressed concern that the
Department failed to offer data that a 60-day time frame had compromised accuracy and fairness.
Discussion: The Department disagrees that this provision allows recipients to conduct grievance
processes without specified time frames, or allows indefinite delays. This provision specifically
requires a recipient’s grievance process to include reasonably prompt time frames; thus, a
recipient must resolve each formal complaint of sexual harassment according to the time frames
the recipient has committed to in its grievance process. Any delays or extensions of the
recipient’s designated time frames must be “temporary” and “limited” and “for good cause” and
the recipient must notify the parties of the reason for any such short-term delay or extension.
This provision thus does not allow for open-ended or indefinite grievance processes.

Under existing regulations at 34 CFR 106.8(b), in effect since 1975, recipients have been
required to “adopt and publish grievance procedures providing for prompt and equitable
resolution of student and employee complaints alleging” sex discrimination. The final
regulations require more of recipients than do existing regulations, because § 106.45(b)(1)(v)
requires recipients to include “reasonably prompt time frames” in the recipient’s grievance
process, rather than simply “providing for prompt” resolution. Further, the final regulations
specify that the time frames designated by the recipient must account for conclusion of the entire
grievance process, including appeals and any informal resolutions processes. Thus, no avenue for
handling a formal complaint of sexual harassment is subject to an open-ended time frame.

Any time frame included by the recipient must be “reasonably prompt,” where the
reasonableness of the time frame is evaluated in the context of the recipient’s operation of an
education program or activity. The Department believes that conclusion of the grievance process

must be reasonably prompt, because students (or employees) should not have to wait longer than
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necessary to know the resolution of a formal complaint of sexual harassment; any grievance
process is difficult for both parties, and participating in such a process likely detracts from
students’ ability to focus on participating in the recipient’s education program or activity.
Furthermore, victims of sexual harassment are entitled to remedies to restore or preserve equal
access to education, and while supportive measures should be implemented as appropriate
designed to achieve the same ends while a grievance process is pending, remedies after a
respondent is found responsible may consist of measures not permissible as supportive measures.
Thus, prompt resolution of a formal complaint of sexual harassment is necessary to further Title
IX’s non-discrimination mandate. At the same time, grievance processes must be fair and lead to
reliable outcomes, so that sexual harassment in a recipient’s education program or activity is
accurately identified and remedied. The final regulations prescribe procedures and protections
throughout the § 106.45 grievance process that the Department has concluded are necessary to
ensure fairness and accuracy. The Department believes that each recipient is in the best position
to balance promptness with fairness and accuracy based on the recipient’s unique attributes and
the recipient’s experience with its own student disciplinary proceedings, and thus requires
recipients to include “reasonably prompt time frames” for conclusion of a grievance process that
complies with these final regulations.

The Department acknowledges that withdrawn Department guidance referred to a 60-day
time frame for sexual harassment complaints. For recipients who determine that 60 days
represents a reasonable time frame under which that recipient can conclude a grievance process
that complies with § 106.45, a recipient has discretion to include that time frame under the final
regulations. For recipients who determine that a shorter or longer period of time represents the

time frame under which the recipient can conclude a grievance process, the recipient has
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discretion to include that time frame. The Department emphasizes that what a recipient selects as
a “reasonable” time frame is judged in the context of the recipient’s obligation to provide
students and employees with education programs and activities free from sex discrimination, so
that the recipient’s selection of time frames must reflect the goal of resolving a grievance process
as quickly as possible while complying with the procedures set forth in § 106.45 that aim to
ensure fairness and accuracy. Because the final regulations allow short-term delays and
extensions for good cause, recipients need not base designated time frames on, for example, the
most complex, time-consuming investigation that a formal complaint of sexual harassment might
present. Rather, the recipient may select time frames under which the recipient is confident it can
conclude the grievance process in most situations, knowing that case-specific complexities may
be accounted for with factually justified short-term delays and extensions.

Commenters correctly noted that this provision allows different recipients to select
different designated time frames and thus a grievance process may take longer at one school than
at another. The Department believes that each recipient’s commitment to a designated,

1190 where each recipient has

reasonable time frame known to its students and employees,
determined what time frame to designate by considering its own unique educational community
and operations, is more effective than imposing a fixed time frame across all recipients because it
results in each recipient being held accountable for complying with time frames the recipient has

selected (and made known to its educational community), while ensuring that a// recipients select

time frames that are reasonably prompt.

1100 Section 106.45(b)(1)(v) (requiring a recipient’s grievance process to designate reasonably prompt time frames);
§ 106.8 (requiring recipients to notify students and employees (and others) of its non-discrimination policy and its
grievance process for resolution of formal complaints of sexual harassment).

890

T & Memraiftiag Materials Page 0933



The non-exhaustive list in § 106.45(b)(1)(v) of factors that may constitute good cause for
short-term delays or extensions of the recipient’s designated time frames relate to the
fundamental fairness of the proceedings. Delays caused solely by administrative needs, for
example, would be insufficient to satisfy this standard.!'”! Furthermore, even where good cause
exists, the final regulations make clear that recipients may only delay the grievance process on a
temporary basis for a limited time. A respondent (or other party, advisor, or witness) would not
be able to indefinitely delay a Title IX proceeding by refusing to cooperate. While recipients
must attempt to accommodate the schedules of parties and witnesses throughout the grievance
process in order to provide parties with a meaningful opportunity to exercise the rights granted to
parties under these final regulations, it is the recipient’s obligation to meet its own designated
time frames, and the final regulations provide that a grievance process can proceed to conclusion
even in the absence of a party or witness.

The Department understands commenters’ concerns that the longer a grievance process is
pending, the more risk there is of loss of information, evidence, and availability of witnesses.
These concerns are addressed through requiring that a grievance process is concluded within a
“reasonably prompt” time frame, yet in a manner that applies procedures designed to ensure
fairness and accuracy. Administrative leave under § 106.44(d) of the final regulations would not
preclude an investigation from proceeding; regardless of whether a party has been voluntarily or

involuntarily separated from the recipient’s campus, the recipient can provide for the party to

1101 The Department notes that temporary delay of a hearing caused by a recipient’s need to provide an advisor to
conduct cross-examination on behalf of a party at a hearing as required under § 106.45(b)(6)(i) may constitute good
cause rather than mere administrative convenience, although a recipient aware of that potential obligation ought to
take affirmative steps to ascertain whether a party will require an advisor provided by the recipient or not, in
advance of the hearing, so as not to delay the proceedings.
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return to participate in the grievance process, including with safety measures in place for the
other parties and witnesses. Under § 106.45(b)(6)(1) a postsecondary institution has discretion to
hold a live hearing virtually, or to allow any participant to participate remotely, using
technology. Where a party refuses to participate, the recipient may still proceed with the
grievance process (though the recipient must still send to a party who has chosen not to
participate notices required under § 106.45; for instance, a written notice of the date, time, and
location of a live hearing).

The Department disagrees that § 106.45(b)(1)(v) will jeopardize the safety of
complainants or the educational environment, or that complainants will feel deterred from filing
formal complainants because the grievance process might drag on indefinitely. As noted above,
supportive measures designed to protect safety and deter sexual harassment are available during
the pendency of the grievance process.'!? Furthermore, under § 106.44(c) recipients may
remove a respondent on an emergency basis without awaiting conclusion of a grievance process.
As also noted above, the final regulations do not permit any recipient’s grievance process to go
on indefinitely.

With respect to a commenter’s assertion that the Department did not provide data to show
that the 60-day time frame has compromised accuracy and fairness, commenters on behalf of
complainants and respondents have noted that the grievance process often takes too long, which
may indicate that a 60-day time frame was not a reasonable expectation for recipients to

conclude a fair process, and some comments on behalf of recipients expressed that many of the

1102 Section 106.30 (defining “supportive measures”); § 106.44(a) (requiring recipients to offer supportive measures
to complainants, with or without the filing of a formal complaint).
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cases that go through a Title IX proceeding present complex facts that require more than 60 days
for a recipient to conclude a fair process. For recipients who determine that 60 days (or less) is a
reasonable time frame under which to conclude a fair process, recipients may designate such a
time frame as part of their § 106.45 grievance process.
Changes: To ensure that reasonably prompt time frames are included for every stage of a
grievance process, we have revised § 106.45(b)(1)(v) of the final regulations to apply the
reasonably prompt time frame requirement to informal resolution processes, if recipients choose
to offer them, and we have removed the phrase “if the recipient offers an appeal” because under
the final regulations, § 106.45(b)(8), appeals are mandatory, not optional.

Effects on Recipients
Comments: Other commenters expressed opposition to § 106.45(b)(1)(v) because they believed
it would weaken schools’ accountability and incentives for prioritizing sexual harassment
complaints and would increase the chances that reports are brushed under the rug or not
promptly and appropriately handled. Some commenters noted concerns that the provision is too
vague to be clear, effective, and enforceable, and would give schools too much leeway to decide
what is reasonably prompt. Other commenters expressed concern that schools already have
incentives to delay, such as to protect their reputations or resources, and so might drag out
investigations until one or both parties graduate, a survivor drops the case, or until after a season
ends or a major game is played, in cases involving athletes. A number of commenters called for
set time frames for clearer expectations and accountability. One commenter felt that a set time
frame would also leave schools less vulnerable to lawsuits or complaints.
Discussion: The Department does not believe that this provision perversely incentivizes

recipients to sweep allegations of sexual harassment under the rug, gives recipients the freedom
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to simply indefinitely delay proceedings against the interests of fairness and justice, or increases
the risk of litigation against recipients. The Department believes that § 106.45(b)(1)(v) strikes an
appropriate balance between imposing clear constraints on recipients in the interests of achieving
Title IX’s purpose, and ensuring they have adequate flexibility and discretion to select
reasonably prompt time frames in a manner that each recipient can apply within its own unique
educational environment. We also believe that moving away from a strict timeline that does not
permit short-term extensions will help to address pitfalls and implementation problems that
commenters have recounted in recipients’ Title IX proceedings under the previous guidance,
where some recipients felt pressure to resolve their grievance processes within 60 days
regardless of the circumstances of the situation. The Department believes that recipients are in
the best position to balance the interests of promptness, and fairness and accuracy, within the
confines of such a decision resulting in “reasonably prompt” conclusion of grievance processes.
This provision does not permit a recipient to conduct a grievance process without a “set” time
frame; to the contrary, this provision requires a recipient to designate and include in its grievance
process what its set time frame will be, for each phase of the grievance process (including
appeals and any informal resolution process). Permitting recipients to set their own reasonably
prompt time frames increases the likelihood that recipients will meet the time frames they have
designated and thereby more often meet the expectations of students and employees as to how
long a recipient’s grievance process will take. Requiring recipients to notify the parties whenever
the recipient applies a short-term delay or extension will further promote predictability and
transparency of recipients’ grievance process. Prescribing that any delay or extension must be for
good cause, and must be temporary and limited in duration, ensures that no grievance process is

open-ended and that parties receive a reasonably prompt resolution of each formal complaint.
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Changes: None.
Concerns Regarding Concurrent Law Enforcement Activity

Comments: Some commenters opposed to this provision emphasized concerns about permitting
delay for concurrent ongoing criminal investigations. Commenters asserted that criminal
investigations can and often do take months or years because of rape kit backlogs or lengthy
DNA analyses, and expressed concern about allowing schools to delay action for unspecified and
lengthy periods. These commenters felt this would force students to wait months or longer for
resolution as they suffer serious emotional and academic harm when they need timely responses
and support to continue in school and to heal from their trauma. Some commenters felt that it
would deny due process in school Title IX proceedings, ignore schools’ independent Title IX
obligations to remedy sex-based harassment, and allow perpetrators to evade responsibility or
consequences or to perpetrate again. A number of commenters were concerned that schools
delaying or suspending investigations at the request of law enforcement or prosecutors creates a
safety risk to the survivor and to other students, by allowing assailants to harass or assault
survivors or others during the waiting period. Commenters also asserted that Title IX and
criminal justice proceedings have different purposes, considerations, rules of evidence, burdens
of proof, and outcomes, and felt as a result that their determinations are separate and independent
from each other. Some of these commenters also argued that schools should prioritize and not
delay a complainant’s educational access and can provide supportive measures that are not
available from the police.

A number of commenters emphasized concerns about problematic incentives and
consequences that they believed would result from permitting delays for concurrent ongoing

criminal investigations. For example, some commenters felt that such a provision would
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incentivize survivors not to report to law enforcement, since it would delay resolution of their
Title IX case, thereby increasing safety risks to both survivors and school communities. Other
commenters believed this provision would force survivors who pursue a police investigation to
wait a long time for it to end before receiving accommodations from their school or to drop their
criminal case to get measures only schools can provide. At least one commenter expressed
concern that students would be forced to bring civil cases to protect themselves during a criminal
investigation. Many others asserted that it would force elementary and secondary school students
to wait months or even longer for any resolution to their complaints as most school employees
are legally required to report child sexual abuse to the police as mandatory reporters. A number
of these commenters expressed concern that this might impede elementary and secondary
schools from implementing critical safety measures for child victims until a criminal
investigation is completed.

Discussion: We acknowledge the concerns raised by some commenters specifically relating to
recipients’ flexibility under § 106.45(b)(1)(v) to temporarily delay the grievance process due to
concurrent law enforcement activity. The Department acknowledges that the criminal justice
system and the Title IX grievance process serve distinct purposes. However, the two systems
sometimes overlap with respect to allegations of conduct that constitutes sex discrimination
under Title IX and criminal offenses under State or other laws. By acknowledging that
concurrent law enforcement activity may constitute good cause for short-term delays or
extensions of a recipient’s designated time frames, this provision helps recipients navigate
situations where a recipient is expected to meet its Title IX obligations while intersecting with
criminal investigations that involve the same facts and parties. For example, if a concurrent law

enforcement investigation uncovers evidence that the police plan to release on a specific time
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frame and that evidence would likely be material to the recipient’s determination regarding
responsibility, then the recipient may have good cause for a temporary delay or limited extension
of its grievance process in order to allow that evidence to be included as part of the Title IX
investigation. Because the final regulations only permit “temporary” delays or “limited”
extensions of time frames even for good cause such as concurrent law enforcement activity, this
provision does not result in protracted or open-ended investigations in situations where law
enforcement’s evidence collection (e.g., processing rape kits) occurs over a time period that
extends more than briefly beyond the recipient’s designated time frames.'!3

In response to commenters concerned that concurrent law enforcement activity is
prevalent especially in sexual misconduct situations in elementary and secondary schools (where
mandatory child abuse reporting laws often require reporting sexual misconduct to law
enforcement), § 106.45(b)(1)(v) benefits recipients and young victims in such situations by
allowing circumstance-driven flexibility for schools and law enforcement to coordinate efforts so
that sexual abuse against children is effectively addressed both in terms of the purposes of the
criminal justice system and Title [X’s non-discrimination mandate. While a grievance process is
pending, recipients may (and must, if refusing to do so is clearly unreasonable under the
circumstances) implement supportive measures designed to ensure a complainant’s equal access

to education, protect the safety of parties, and deter sexual harassment.

Changes: None.

103 F g Williams v. Bd. of Regents of Univ. Sys. of Ga., 477 F.3d 1282-1297 (11th Cir. 2007) (“[T]he pending
criminal charges did not affect [the university’s] ability to institute its own procedures” and did not justify university
waiting 11 months for outcome of the criminal matter before finishing its own investigation and conducting its own
disciplinary proceeding against sexual misconduct respondents).
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Consistency with Other Federal Law
Comments: Some commenters raised concerns that allowing temporary delays or limited
extensions conflicts with Title IX and Clery Act requirements that schools provide “prompt”
resolution of complaints. Similarly, some commenters felt that permitting extensions for
language assistance or disability accommodations is inconsistent with statutory obligations to
provide these in a timely manner under Title VI, the Equal Educational Opportunities Act of
1974 (“EEOA”), ADA, and Section 504. Commenters also expressed concerns that the final
regulations would permit delays for far longer than is permitted of employers under Title VII.
Discussion: Section 106.45(b)(1)(v) requires recipients to have good cause for any short-term
delays or extensions, with written notice to the parties and an explanation for the delay or
extension. Because the overall time frame must be reasonably prompt, and any delay or
extension must be temporary or limited, § 106.45(b)(1)(v) poses no conflict with the Clery Act
or other laws that require “prompt” resolution of processes designed to redress sexual harassment
or sex offenses.!' Neither does application of short-term delays or extensions violate the
“promptness” requirement that Title IX regulations have required since 1975; under the final
regulations the grievance process still must be concluded in a “reasonably prompt” time frame
and any delay or extension, even for good cause, may only be brief in length.

Recipients must still satisty their legal obligation to provide timely auxiliary aids and
services and reasonable accommodations under the ADA, Section 504, and Title VI, and should
reasonably consider other services such as meaningful access to language assistance. With

respect to the EEOA, Title VII, or other laws that may impose time frames on the same

1104 For further discussion see the “Clery Act” subsection of the “Miscellaneous” section of this preamble.
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grievance process that recipients must apply under § 106.45, these final regulations permit a
recipient to apply short-term delays or extensions for good cause. These final regulations do not
require a recipient to apply short-term delays or extensions, and thus if a recipient is precluded
by another law from extending a time frame the recipient is not required to do so under these
final regulations.
Changes: None.

Alternative Proposals
Comments: A number of commenters suggested alternative approaches to address their concerns
about the proposed time frames. Commenters also suggested other approaches such as:
eliminating any time frame requirement for recipients; barring delays due to an ongoing criminal
investigation; prohibiting extensions for refusal to cooperate, lack of witnesses, or the need for
language assistance or accommodation of disabilities; setting a time limit for law enforcement
delays that is brief, such as three to ten days; setting a time limit for temporary delays and
allowing delays for concurrent law enforcement activity only if requested by external municipal
entities to gather evidence and for not more than ten days except when specifically requested and
justified; and narrowing delay for law enforcement activity to only when absolutely necessary
like when a school cannot proceed without evidence in law enforcement’s exclusive domain (for
example, a DNA sample to identify an unknown assailant). Other suggestions raised by
commenters included: requiring supportive measures while criminal and school investigations
are ongoing; and ensuring schools and criminal justice agencies set protocols for concurrent
investigations that are responsive to the complexity of these situations and to each entity’s duties

and timelines.
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Discussion: The Department believes that recipients are in the best position to designate
“reasonably prompt time frames” that balance the need to conclude Title IX grievance processes
promptly with providing the fairness and accuracy that these final regulations require. For
reasons discussed above, prompt resolution is important to serve the purpose of Title IX’s non-
discrimination mandate, and the Department thus declines to remove the requirement that
recipients conclude grievance processes promptly. For reasons discussed above, the Department
believes that categorically prohibiting delays based on concurrent law enforcement investigations
would deprive recipients of flexibility to work effectively and appropriately with law
enforcement where the purpose of both the criminal justice system and the Title IX grievance
process is to protect victims of sexual misconduct, and this discretion is appropriately balanced
by not permitting a recipient to apply a delay or extension (even for good cause) that is not
“temporary” or “limited.” For similar reasons, the Department declines to specify a particular
number of days that constitute “temporary” delays or “limited” extensions of time frames. State
laws that do specify such maximum delays may be complied with by recipients without violating
these final regulations, because § 106.45(b)(1)(v) allows but does not require a recipient to
implement short-term delays even for good cause. The Department also reiterates that nothing in
the final regulations precludes recipients from offering supportive measures to one or both
parties while the grievance process is temporarily delayed, and revised § 106.44(a) obligates a
recipient to offer supportive measures to complainants, with or without a grievance process
pending.

The Department declines to allow short-term delays on the basis of working with a
concurrent law enforcement effort only where the law enforcement agency specifically requests

that the recipient delay, or only where the school and law enforcement agency have a
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memorandum of understanding or similar cooperative agreement in place. Recipients’
obligations under Title IX are independent of recipients’ obligations to cooperate or coordinate
with law enforcement with respect to investigations or proceedings affecting the recipient’s
students or employees. These final regulations do not attempt to govern the circumstances where
such cooperation or coordination may be required under other laws, or advisable as a best
practice, but § 106.45(b)(1)(v) gives recipients flexibility to address situations that overlap with
law enforcement activities so that potential victims of sex offenses are better served by both
systems while ensuring that a recipient’s grievance process is not made dependent on a
concurrent law enforcement investigation, and thus a Title IX grievance process will still be
concluded promptly even if the law enforcement matter is still ongoing.
Changes: None.

Clarification Requests
Comments: Commenters requested clarifications of certain terms used in this provision,
including the terms reasonably prompt, absence of the parties or witnesses, administrative delay,
limited extensions, and temporary delay. Commenters also requested clarification as to what
does or does not constitute good cause for delay, such as with respect to administrative needs or
accommodation of disabilities, as well as when and for how long schools should delay for law
enforcement activity. Some commenters asked for more clarity about the limits on extensions,
the mechanisms to end delays when the advantages are outweighed by the benefits of resolution,
the steps schools must take to protect students regardless of law enforcement activity, and what
OCR will assess in determining if a grievance process is prompt. Other commenters asked for a
clarification that the list of examples of good cause for delay are not exhaustive, and several

commenters requested clarifying that schools can excuse complainants from participating in the
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process for study abroad or other academic programming involving a significant time away from
campus.

Discussion: As clarified above, the Department believes that recipients should retain flexibility
to designate time frames that are reasonably prompt, and what is “reasonable” is a decision made
in the context of a recipient’s purpose of providing education programs or activities free from
sex discrimination, thus requiring recipients to designate time frames taking into account the
importance to students of resolving grievance processes so that students may focus their attention
on participating in education programs or activities, and the reality that every academic term
(e.g., an academic quarter, semester, trimester, etc.) is important to a student’s progress toward
advancing a grade level or completing a degree. A recipient must balance the foregoing realities
with the need for recipients to conduct grievance processes fairly in a manner that reaches
reliable outcomes, meeting the requirements of § 106.45, in deciding what time frames to include
as “reasonably prompt” in a recipient’s grievance process for formal complaints of sexual
harassment under Title [X.

This provision’s reference to the absence of parties or witnesses has its ordinary meaning,
suggesting that the reasons for a party or witness’s absence is a factor in a recipient deciding
whether circumstances constitute “good cause” for a short-term delay or extension. With respect
to administrative delay, we intend that concept to include delays caused by recipient
inefficiencies or mismanagement of their own resources, but not necessarily circumstances
outside the recipient’s control (e.g., if technology relied on to conduct a live hearing is
interrupted due to a power outage). We intend delay to have its ordinary meaning; a delay is a
postponement of a deadline that would otherwise have applied. We appreciate the opportunity to

clarify here that the examples of good cause listed in § 106.45(b)(1)(v) of the final regulations
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are illustrative, not exhaustive. We defer to recipients’ experience and familiarity with the cases
recipients investigate to determine whether other factual circumstances present good cause that
could justify extending the time frame. Further, we wish to emphasize that any delay or
extension contemplated by § 106.45(b)(1)(v) must be on a limited and temporary basis,
regardless of the good cause that exists. The Department trusts recipients to make sound
determinations regarding the length of a brief delay; we believe recipients are in the best position
to make these decisions as they may be closer to the parties and have a deeper understanding of
how to balance the interests of promptness, fairness to the parties, and accuracy of adjudications
in each case. As noted above, a recipient’s response to sexual harassment must include offering
supportive measures to a complainant (with or without a grievance process pending). While a
recipient is not obligated in every situation to offer supportive measures to a respondent, if
refusing to offer supportive measures to a respondent (for instance, where a live hearing date that
falls on a respondent’s final examination date results in a respondent needing to reschedule the
examination) would be clearly unreasonable in light of the known circumstances such a refusal
could also violate these final regulations.

Changes: None.

Section 106.45(b)(1)(v1) Describe Range or List of Possible Sanctions and Remedies

Comments: Several commenters support this provision because it furthers due process. One
commenter supported § 106.45(b)(1)(vi) because it will increase parties’ understanding of the
proceedings and decrease the possibility of arbitrary, disproportionate, or inconsistent sanctions.
A group of concerned attorneys and educators commented that consistent standards, such as this
provision, are necessary to ensure a fair process will benefit everyone. Another commenter

expressed support for § 106.45(b)(1)(vi) because it promotes parity between parties; requiring
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recipients’ grievance procedures to contain significant specificity is key because individuals
must have a clear understanding of the procedures and possible penalties for wrongdoing. One
commenter agreed that full and proper notice to all students, faculty, and other personnel is
critical to the effective implementation of Title IX and therefore consistent with due process, so a
recipient’s grievance procedures must describe the range of possible sanctions and remedies that
the recipient may implement following any determination of responsibility.

Discussion: The Department agrees with commenters that it is important to provide to all
students, faculty, and other personnel a clear understanding of the possible remedies and
sanctions under a recipient’s Title IX grievance process. The Department agrees with
commenters who asserted that § 106.45(b)(1)(vi) furthers due process protections for both parties
and lessens the likelihood of ineffective remedies and arbitrary, disproportionate, or inconsistent
disciplinary sanctions. For consistency of terminology, the final regulations use “disciplinary
sanctions” rather than “sanctions” including in this provision, to avoid ambiguity as to whether a
“sanction” differed from a “disciplinary sanction.” Throughout the NPRM and these final
regulations, where reference is made to disciplinary sanctions, the provisions are calling attention
to the disciplinary nature of the action taken by the recipient, and the phrase “disciplinary
sanctions” is thus more specific and accurate than the word “sanctions.” Because the intent of
this provision is to provide clarity for recipients and their educational communities, we have also
revised this provision to state that the recipient’s grievance process must describe “or list” the
range of disciplinary sanctions, to clarify that complying with this provision also complies with

the Clery Act.!!%

1105 For further discussion see the “Clery Act” subsection of the “Miscellaneous” section of this preamble.
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Changes: We have revised the final regulations to use the phrase “disciplinary sanctions”
consistently, replacing “sanctions” with “disciplinary sanctions” in provisions such as §
106.45(b)(1)(vi). We have also revised § 106.45(b)(1)(vi) to state that a recipient may describe
the range of possible sanctions and remedies or list the possible disciplinary sanctions and
remedies that the recipient may implement following any determination of responsibility.
Comments: A number of commenters opposed § 106.45(b)(1)(vi). One commenter expressed
concern that this provision is too restrictive because disciplinary actions are often implemented
in a number of creative ways that are specific to each individual case. One commenter expressed
concern that the proposed regulations, including this provision, are unconstitutional, since the
decisions to be made by the “decision-maker” determining responsibility and sanctions against a
student are those that must be made by the judicial branch of government acting under Article III
of the U.S. Constitution, and not by the executive branch, or by the recipient.

Several commenters expressed concern that recipients should not be required to describe
a range of sanctions. One commenter expressed concern that each type of employee at their
university has their own grievance procedures and penalties and appeals process, and the
university does not have the expertise to know in certain circumstances how a faculty member’s
tenure would be implicated. One university commented that notice of investigation letters may
exacerbate tense situations because the practice will be to describe every possible sanction,
including termination, even when the possibility of some sanctions is remote or would
contravene good practice.

Several commenters proposed modifications to § 106.45(b)(1)(vi). One commenter urged
the Department to offer examples of the types of remedies it would find equitable, and the types

of sanctions it would find acceptable, asserting that at a minimum, the Department should make
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clear that it defers to the educational judgment of schools to take into consideration the myriad
factors impacting the elementary and secondary school environment, from age to developmental
level and beyond, in implementing the “equitability” requirement. One commenter suggested the
language be altered due to the importance of ensuring that any sanction imposed be proportional
to the offense committed, and noted that this principle reflects our societal understanding of
punishment, as reflected in the U.S. Constitution’s prohibition on “cruel and unusual
punishment.” The commenter argued that the proposed language would allow minor violations
of university policy to be punished in extreme, disproportionate ways and would also allow for
different violations to be punished in the same manner as long as the punishment had been
described in the grievance process. One commenter suggested that this provision should be
altered to clarify that collective punishment is unacceptable to the extent that it punishes
individuals or organizations that did not perpetrate, or were not found responsible for
perpetrating, the offense in question.

One commenter suggested that recipients should be required to list any factors that will or
will not be considered in issuing a sanction. One commenter suggested the Department should
make clear how specific the range of sanctions must be and that recipients be permitted to state,
for example, “suspension of varying lengths” rather than having to itemize every possible length
of a suspension.

Discussion: The Department proposed § 106.45(b)(1)(vi) to provide consistency, predictability,
and transparency as to the range of consequences (both in terms of remedies for complainants,
and disciplinary sanctions for respondents) students can expect from the outcome of a grievance
process. A transparent grievance process benefits all parties because they are more likely to trust

in, engage with, and rely upon the process as legitimate. After a respondent has been found
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responsible for sexual harassment, any disciplinary sanction decision rests within the discretion
of the recipient, and the recipient must provide remedies to the complainant designed to restore
or preserve the complainant’s educational access, as provided for in § 106.45(b)(1)(i). Both
parties should be advised of the potential range of remedies and disciplinary sanctions.

The Department disagrees that the decision-maker imposing disciplinary sanctions must
be a judge appointed under Article III of the Constitution. As discussed in the “Adoption and
Adaption of the Supreme Court’s Framework to Address Sexual Harassment™ section of this
preamble, Title IX is a Federal civil rights law, and the Supreme Court has judicially implied a
private right of action under Title IX, and in private litigation in Federal courts a Federal judge
may impose remedies to effectuate the purposes of Title IX. However, the Title IX statute
expressly authorizes Federal agencies, such as the Department, to administratively enforce Title
IX and require recipients to take remedial action following violations of Title IX or regulations
implementing Title IX. Such administrative enforcement of Title IX does not require the
participation or direction of an Article III Federal judge. In these final regulations, the
Department has determined that the Department’s interest in effectuating Title IX’s non-
discrimination mandate necessitates setting forth a predictable, fair grievance process for
resolving allegations of Title IX sexual harassment and requiring recipients to provide remedies
to complainants if a respondent is found responsible. The Department has determined that
administrative enforcement of Title IX does not require overriding recipients’ discretion to make
decisions regarding disciplinary sanctions, and thus these final regulations focus on ensuring that
respondents are not punished or disciplined unless a fair process has determined responsibility,
but respects the discretion of State and local educators to make disciplinary decisions pursuant to

a recipient’s own code of conduct.
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The Department acknowledges commenters’ concerns that each type of employee at their
university has their own grievance procedures, penalties, and appeals process as well as concerns
about whether tenure may be implicated, but disagrees that this presents a problem under §
106.45(b)(1)(vi). The Department believes that simply providing a range of sanctions to
respondents is feasible despite the reality of the different grievance procedures and penalties and
appeals that may apply depending on whether a recipient’s employee is tenured, and the final
regulations permit the recipient to either list the possible disciplinary sanctions or describe the
range of possible disciplinary sanctions. Describing a range of disciplinary sanctions should not
be difficult for recipients, particularly regarding a maximum sanction.

Nothing in the final regulations prevents the recipient from communicating that the
described range is required by Federal law under Title IX and that the published range is purely
for purposes of notice as to the possibility of a range of remedies and disciplinary sanctions and
does not reflect the probability that any particular outcome will occur.

The Department does not believe offering examples of types of appropriate disciplinary
sanctions is necessary because as discussed above, whether and what type of sanctions are
imposed is a decision left to the sound discretion of recipients. Similarly, these final regulations
do not impose a standard of proportionality on disciplinary sanctions. Some commenters raised
concerns that disciplinary sanctions against respondents found responsible are too severe, not
severe enough, or that student discipline should be an educational process rather than a punitive
process. These final regulations permit recipients to evaluate such considerations and make
disciplinary decisions that each recipient believes are in the best interest of the recipient’s
educational environment. Because the recipient’s grievance process must describe the range, or

list the possible, disciplinary sanctions and remedies, a recipient’s students and employees will

908

T & Memraiftiag Materials Page 0951



understand whether the recipient has, for example, decided that certain disciplinary sanctions or
certain remedies are not available following a grievance process. This clarity gives potential
complainants a sense of what a recipient intends provide in terms of remedies and potential
respondents a sense of what a recipient is prepared to impose in terms of disciplinary sanctions,
with respect to victimization and perpetration of Title IX sexual harassment.

Because remedies are required under the final regulations, the Department agrees with
commenters who suggested more clarity as to what constitute possible remedies. The final
regulations revise another provision, § 106.45(b)(1)(i), to specify that remedies designed to
restore or preserve equal access to the recipient’s education program or activity may include the
same individualized services described in § 106.30 “supportive measures,” but that remedies
need not be non-disciplinary or non-punitive and need not avoid burdening the respondent. The
Department believes this level of specificity is sufficient to emphasize that remedies aim to
ensure a complainant’s equal educational access. As discussed in the “Adoption and Adaption of
the Supreme Court’s Framework to Address Sexual Harassment” section of this preamble, a
recipient’s choice of remedies will be evaluated under the deliberate indifference standard.

With respect to a recipient punishing an organization or group of individuals following a
member of the organization or group being found responsible for sexual harassment, these final
regulations require a recipient to respond to sexual harassment incidents in specific ways,
including by investigating and adjudicating allegations of sexual harassment made in a formal
complaint. The final regulations only contemplate adjudication of allegations against a
respondent (defined in § 106.30 as an “individual,” not a group or organization). In order for a
respondent to face disciplinary sanctions under the final regulations, the respondent must be

brought into the grievance process through a formal complaint alleging conduct that could
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constitute sexual harassment defined in § 106.30.!1% The final regulations do not address
sanctions by a recipient imposed against groups for non-sexual harassment offenses.

By describing the range, or listing the possible disciplinary sanctions, a recipient is
notifying its community of the possible consequences of a determination that a respondent is
responsible for Title IX sexual harassment; this provision is thus intended to increase the
transparency and predictability of the grievance process, but it is not intended to unnecessarily
restrict a recipient’s ability to tailor disciplinary sanctions to address specific situations. We
therefore decline to state that the range or list provided by the recipient under this provision is
exclusive. For similar reasons, we decline to require a recipient to state what factors might be
considered with respect to decisions regarding disciplinary sanctions or to impose more detailed
requirements in this provision than the requirement to describe a range, or list the possible
disciplinary sanctions. As described above, in response to commenters’ desire for more
specificity in this provision, the final regulations revise this provision to permit a recipient to
either “describe the range” or “list the possible” disciplinary sanctions and remedies; this change
gives recipients the option to comply with this provision in a more specific manner (i.e., by
listing possible disciplinary sanctions and remedies rather than by describing a range).

Changes: The final regulations revise § 106.45(b)(1)(vi) to give recipients the option to either

“describe the range of” or “list the possible” disciplinary sanctions and remedies.

1196 Emergency removal under § 106.44(c) is an exception that allows punitive action (i.e., removal from education
programs or activities) against a respondent without going through a grievance process.
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Section 106.45(b)(1)(vii) Describe Standard of Evidence

Comments: A number of commenters expressed support for § 106.45(b)(1)(vii). One commenter
stated that fully informing the parties of the standard of evidence as part of the recipients’
policies is very important in Title IX procedures, since the respondent and the complainant must
understand how such proceedings will unfold. Other commenters expressed support because a
consistent standard of evidence is necessary to ensure a fair process. One commenter expressed
support because this is a common-sense provision. One commenter supported §106.45(b)(1)(vii)
because it will increase parties’ understanding of the proceedings and decrease the possibility of
arbitrary, disproportionate, or inconsistent decisions.

Discussion: The Department agrees that fully informing the parties of the standard of evidence
that a recipient has determined most appropriate for reaching conclusions about Title IX sexual
harassment, by describing that standard of evidence in the recipient’s grievance process, is an
important element of a fair process. The Department agrees that a standard of evidence selected
by each recipient and applied consistently to formal complaints of sexual harassment is
necessary to ensure a fair process.!'%’

In response to commenters who noted, under comments directed to § 106.45(b)(7), that

the NPRM lacked clarity as to whether a recipient’s choice between the preponderance of the

evidence standard and the clear and convincing evidence standard was a choice that a recipient

107 F o | Lavinia M. Weizel, The Process That Is Due: Preponderance of The Evidence as The Standard of Proof
For University Adjudications of Student-On-Student Sexual Assault Complaints, 53 BOSTON COLLEGE L. REV. 1613,
1631 (2012) (explaining that selecting a standard of evidence (also called a standard of proof) “is important for
theoretical and practical reasons” including that the “standard of proof imposed in a particular class of cases reflects
the value society places on the rights that are in jeopardy” because “standards of proof signal to the fact-finder the
level of certainty society requires before the state may act to impair an individual’s rights” and whichever standard
is selected, “articulating a specific standard of proof for a particular type of hearing . . . helps to ensure the
meaningfulness of the hearing’s other procedural safeguards™) (internal citations omitted).
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could make in each individual case, the Department revised language in § 106.45(b)(7) and
correspondingly revised language in § 106.45(b)(1)(vii) to read: “State whether the standard of
evidence to be used to determine responsibility is the preponderance of the evidence standard or
the clear and convincing evidence standard, apply the same standard of evidence for formal
complaints against students as for formal complaints against employees, including faculty, and
apply the same standard of evidence to all formal complaints of sexual harassment[.]” These
revisions clarify that the standard of evidence must be selected, stated, and applied consistently
by each recipient to all formal complaints of sexual harassment.

Changes: The final regulations revise § 106.45(b)(1)(vii) to clearly require a recipient’s
grievance process to state up front which of the two permissible standards of evidence the
recipient has selected and then to apply that selected standard to all formal complaints of sexual
harassment, including those against employees.

Section 106.45(b)(1)(viii) Procedures and Bases for Appeal

Comments: Some commenters expressed general support for § 106.45(b)(1)(viii), arguing that
requiring recipients to specify appeal procedures will promote a fair process that will benefit
everyone and ensure parity between the parties. Two commenters recommended that the
Department add specific language regarding when a decision may be appealed. One commenter
suggested that the Department clarify that the parties are allowed to raise a procedural problem at
the hearing without waiting to file an appeal over the procedural breach. Another commenter
suggested that the Department add language describing the specific instances in which a
complainant or respondent is permitted to appeal. The commenter stated that in instances where
the recipient determines the respondent to be responsible for the alleged conduct and implements

a remedy designed to restore a complainant’s equal access to the recipient’s education program
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or activity, the complainant may appeal the remedy as inadequate to restore the complainant’s
equal access to the recipient’s education program or activity to prevent its reoccurrence, and
address its adverse effects on the complainant and others who may have been adversely affected
by the sexual harassment. The commenter further stated that in instances where the recipient
determines the respondent to be responsible for the alleged conduct, the respondent can appeal
the recipient’s determination of responsibility. The commenter explained that these should be the
only two situations in which an appeal is permitted because allowing a complainant to appeal a
recipient’s determination of non-responsibility subjects the respondent to administrative double
jeopardy and contravenes the principles of basic fairness. The commenter asserted that this is
especially troublesome for students from low-income families with little or no access to free
legal counsel.

Discussion: The Department appreciates the general support received from commenters for
§106.45(b)(1)(viii), which requires recipients’ Title IX grievance process to include the
permissible bases and procedures for complainants and respondents to appeal. The Department is
persuaded by commenters that we should clarify the circumstances in which the parties may
appeal, and that both parties should have equal appeal rights, and §106.45(b)(8) of the final
regulations require recipients to offer appeals, equally to both parties, on at least the three
following bases: (1) procedural irregularity that affected the outcome; (2) new evidence that was
not reasonably available when the determination of responsibility was made that could affect the
outcome; or (3) the Title IX Coordinator, investigator, or decision-maker had a conflict of
interest or bias that affected the outcome. Nothing in the final regulations precludes a party from
raising the existence of procedural defects that occurred during the grievance process during a

live hearing, and the final regulations ensure that whether or not a party has observed or objected
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to a procedural defect during the hearing, the party may still appeal on the basis of procedural
irregularity after the determination regarding responsibility has been made. The Department
believes that a complainant entitled to remedies should not need to file an appeal to challenge the
recipient’s selection of remedies; instead, we have revised § 106.45(b)(7)(iv) to require that Title
IX Coordinator is responsible for effective implementation of remedies. This permits a
complainant to work with the Title IX Coordinator to select and effectively implement remedies
designed to restore or preserve the complainant’s equal access to education.

Complainants and respondents have different interests in the outcome of a sexual
harassment complaint. Complainants “have a right, and are entitled to expect, that they may
attend [school] without fear of sexual assault or harassment” and to expect recipients to respond
promptly to complaints.!!% For respondents, a “finding of responsibility for a sexual offense can
have a ‘lasting impact’ on a student’s personal life, in addition to [the student’s] ‘educational and
employment opportunities’[.]”!1% Although these interests may differ, each represents high-
stakes, potentially life-altering consequences deserving of an accurate outcome.'!!?

We disagree with the commenters who argued that the final regulations should prohibit
appeals of not responsible determinations because of double jeopardy concerns. The Department
emphasizes that the constitutional prohibition on double jeopardy does not apply to Title [X
proceedings and the Department does not believe that such a prohibition is needed to ensure fair
and accurate resolution of sexual harassment allegations under Title IX. Where a procedural

error, newly discovered evidence, or conflict of interest or bias has affected the outcome

198 Doe v. Univ. Of Cincinnati, 872 F.3d 393, 403 (6th Cir. 2017).
1109 74 at 400 (internal citations omitted).
1110 4. at 404 (recognizing that the complainant “deserves a reliable, accurate outcome as much as” the respondent).
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resulting in an inaccurate determination of non-responsibility, the recipient’s obligation to
redress sexual harassment in its education program or activity may be hindered, but the recipient
may correct that inaccurate outcome on appeal and thus accurately identify the nature of sexual
harassment in its education program or activity and provide remedies to the victim. Further, and
as discussed above, we believe that both respondents and complainants face potentially life-
altering consequences from the outcomes of Title IX proceedings. Both parties have a strong
interest in accurate determinations regarding responsibility and it is important to protect
complainants’ right to appeal as well as respondents’ right to appeal. We note that the final
regulations do not require a party to hire an attorney for any phase of the grievance process,
including on appeal.

Changes: We have revised § 106.45(b)(1)(vii1) to remove the “if the recipient offers an appeal”
language because § 106.45(b)(8) of the final regulations make appeals for both parties
mandatory, on three bases: procedural irregularity, newly discovered evidence, and bias or
conflict of interest on the part of the Title IX Coordinator, investigator, or decision-maker.

Section 106.45(b)(1)(ix) Describe Range of Supportive Measures

Comments: Several commenters supported § 106.45(b)(1)(ix) requiring recipients to describe the
range of supportive measures available to complainants and respondents. Some commenters
asserted that this requirement would promote parity between the parties and ensure a fair process
that will benefit everyone. One commenter recommended that the Department encourage
recipients to retain and maintain the names and contact information for individual groups, and
other entities that provide support in these circumstances, including counselors, psychiatrists, law
firms, and educational advocates, and make the information available to all parties. Two

commenters suggested that the Department add language to the final regulations clarifying that
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complainants and respondents must be afforded the same level of advocacy and supportive care
so that both parties are treated equally. Another commenter was concerned that the requirement
would be difficult to meet because supportive measures are often determined on an ad hoc basis
and vary from investigation to investigation. To address this concern, the commenter
recommended that the Department instead require grievance procedures to address the
availability of supportive measures and describe some common examples.

Discussion: The Department agrees that requiring recipients to describe the range of supportive
measures available to complainants and respondents is an important part of ensuring that the
grievance process is transparent to all members of a recipient’s educational community. Section
106.45(b)(1)(ix), particularly, notifies both parties of the kind of individualized services that may
be available while a party navigates a grievance process, which many commenters asserted is a
stressful and difficult process for complainants and respondents.

The Department clarifies that this provision does not require equality or parity in terms of
the supportive measures actually available to, or offered to, complainants and respondents
generally, or to a complainant or respondent in a particular case. This provision must be
understood in conjunction with the obligation of a recipient to offer supportive measures to
complainants (including having the Title IX Coordinator engage in an interactive discussion with
the complainant to determine appropriate supportive measures), while no such obligation exists
with respect to respondents. By defining supportive measures to mean individualized services
that cannot unreasonably burden either party, these final regulations incentivize recipients to
make supportive measures available to respondents, but these final regulations require recipients
to offer supportive measures to complainants. In revised § 106.44(a), and in § 106.45(b)(1)(1)

these final regulations reinforce that equitable treatment of complainants and respondents means
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providing supportive measures and remedies for complainants, and avoiding disciplinary action
against respondents unless the recipient follows the § 106.45 grievance process. The Department
does not intend, and the final regulations do not require, to impose a requirement of equality or
parity with respect to supportive measures provided to complainants and respondents.

The Department declines to require recipients to disseminate to students the names and
contact information for organizations that provide support in these circumstances, including
counselors, psychiatrists, law firms, educational advocates, and so forth, or make such a list
available to all parties, although nothing in these final regulations precludes a recipient from
doing so. The specific resources available in the general community surrounding the recipient’s
campus may change frequently making it difficult for recipients to accurately list currently
available resources. The Department believes that by requiring recipients to describe the range of
supportive measures made available by a recipient as part of the recipient’s grievance process,
and defining “supportive measures” in § 106.30 (which also includes an illustrative list of
possible supportive measures), parties will be adequately advised of the types of individualized
services available as they navigate a grievance process. A recipient may choose to create and
distribute lists of specific resources in addition to complying with § 106.45(b)(1)(ix).

The Department appreciates the commenter’s concern that the requirement would be
difficult to meet because supportive measures are often determined on an ad hoc basis and vary
from investigation to investigation. However, it is for this reason that the Department is only
requiring a recipient’s grievance process to describe the range of supportive measures available
rather than a list of supportive measures available. One commenter requested that the
Department provide examples of supportive measures. A non-exhaustive list of types of

supportive measures is stated in the definition of “supportive measures” in § 106.30. Recipients
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retain the flexibility to employ age-appropriate methods, exercise common sense and good
judgment, and take into account the needs of the parties involved when determining the type of
supportive measures appropriate for a particular party in a particular situation, and this flexibility
is not inhibited by the requirement to describe the range of available supportive measures in §
106.45(b)(1)(ix).

Changes: None.

Section 106.45(b)(1)(x) Privileged Information

Comments: As discussed in more detail in the “Hearings” subsection of the “Section 106.45
Recipient’s Response to Formal Complaints” section of this preamble, commenters inquired
whether the § 106.45 grievance process required cross-examination questions that call for
disclosure of attorney-client privileged information to be allowed to be asked during a live
hearing held by a postsecondary institution.

Discussion: To ensure that a recipient’s grievance process respects information protected by a
legally recognized privilege (for example, attorney-client privilege, doctor-patient privilege,
spousal privilege, and so forth), the Department has added a provision addressing protection of
all privileged information during a grievance process.

Changes: We have added new § 106.45(b)(1)(x) to ensure that information protected by a legally
recognized privilege is not used during a grievance process.

Written Notice of Allegations

Section 106.45(b)(2) Written Notice of Allegations

Retaliation
Comments: Many commenters opposed § 106.45(b)(2), arguing that respondents may retaliate

against complainants if respondents are given notice of a formal complaint that contains the
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complainant’s identity. Some commenters cited a study which found that the fear of retaliation
by the accused or by peers is a barrier for people to report sexual assault.'!!! These commenters
also expressed concern that § 106.45(b)(2) does not require the recipient to assure the
complainant that, if retaliation occurs, the recipient would take steps to correct the retaliatory
actions. Commenters argued that such a requirement would affirm to complainants that they will
be safeguarded by recipients in their complaints, and would help encourage complainants to
come forward with reports of sexual harassment or assault. Several commenters argued that,
because the Department provides for a warning to complainants against false allegations, the
provision should also require recipients to warn respondents against retaliation. One commenter
suggested that the provision should identify the types of retaliation prohibited, such as threats of
civil litigation against the complainant for defamation, or spreading rumors intended to
intimidate the complainant from filing a complaint. Another commenter asserted that the
provision should notify the parties of the retaliation prohibition that is included in the Title [X
regulation, at 34 CFR 106.71 that currently states that the Title VI regulation at 34 CFR 100.7(e)
is incorporated by reference into the Title IX regulations. One commenter asked the Department
to create an independent Title IX prohibition against retaliation to protect the complainant.
Another commenter stated that the Clery Act requires that recipients’ sexual misconduct policies

include prohibitions of retaliation. A commenter cited Jackson v. Birmingham Board of

T Commenters cited: Shelley Hymel & Susan M. Swearer: Four Decades of Research on School Bullying: An
Introduction, 70 AM. PSYCHOL. 293, 295 (May-June 2015) (youth “are reluctant to report bullying, given legitimate
fears of negative repercussions”); Ganga Vijayasiri, Reporting Sexual Harassment: The Importance of
Organizational Culture and Trust, 25 GENDER ISSUES 43, 53-54, 56 (2008) (“fear of adverse career consequences,
or being blamed for the incident are a major deterrent to reporting” and this includes peer mistreatment or
disapproval).
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Education, 544 U.S. 167 (2005) for the proposition that civil rights cannot be adequately
protected if people can be punished for asserting such rights.

Commenters argued that some allegations of sexual assault involve circumstances so
serious that providing respondents notice of a complaint would place the complainant at
significant risk of further — and potentially escalating levels of — violence. Other commenters
argued that respondents may destroy evidence or create false alibis if recipients give respondents
detailed notice of the allegations in a formal complaint.

Other commenters expressed strong support for § 106.45(b)(2), arguing that society
cannot purport to deliver justice for victims when extra-governmental institutions are permitted
to ignore due process and the rule of law. Some commenters opined that only in the most
totalitarian systems are people investigated and adjudicated without knowledge of the specific
details of the charges before they are expected to present a defense. A number of commenters
shared personal stories about respondents being interviewed multiple times by school officials
before they were told what allegations had been made against them. Other commenters shared
personal stories about recipients interviewing respondents without informing the respondent
what precisely the complainant had alleged or when or where the alleged misconduct had
occurred, and then when the respondent expressed uncertainty in recalling certain details in the
interview, the recipient later cited the respondent’s uncertain memory as evidence of the
respondent’s guilt. Commenters stated that, in these instances, respondents lost credibility when
they were unable to clearly quote facts and events involving unclear allegations on a moment’s
notice at a surprise interview.

Discussion: The Department is persuaded by commenters’ unease over a perceived lack of

protection against retaliation and therefore the final regulations add § 106.71, which prohibits
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any person from intimidating, threatening, coercing, or discriminating against any individual for
the purpose of interfering with any right or privilege secured by Title IX including, among other
things, making a report or formal complaint of sexual harassment. Recipients may communicate
this protection against retaliation to the parties in any manner the recipient chooses. The
Department disagrees that the warning about consequences for making false statements (if such a
prohibition exists in the recipient’s code of conduct) is directed only to complainants; such a
warning is for the benefit of both parties so that if the recipient has chosen to make a prohibition
against false statements part of the recipient’s code of conduct, both parties are on notice that the
§ 106.45 grievance process potentially implicates that provision of the recipient’s code of
conduct. Similarly, § 106.71 protects all parties (and witnesses, and other individuals) from
retaliation for exercising rights under Title IX, and is not directed solely toward complainants.

The Department understands that some complainants may fear to report sexual
harassment or file a formal complaint alleging sexual harassment, because of the possibility of
retaliation, and intends that adding § 106.71 prohibiting retaliation will empower complainants to
report and file a formal complaint, if and when the complainant desires to do so. Recipients are
obligated to offer supportive measures to a complainant (with or without the filing of a formal
complaint) and to engage the complainant in an interactive discussion regarding the
complainant’s wishes with respect to supportive measures.'!'? Recipients must keep confidential
the provision of supportive measures to the extent possible to allow implementation of the

supportive measures.''!'* Thus, a complainant may discuss with the Title IX Coordinator the type

112 Section 106.44(a).
113 Section 106.30 (defining “supportive measures”).
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of supportive measures that may be appropriate due to a complainant’s concerns about retaliation
by the respondent (or others), or fears of continuing or escalating violence by the respondent. A
recipient’s decision about which supportive measures are offered and implemented for a
complainant is judged under the deliberate indifference standard, which by definition takes into
account the unique, particular circumstances faced by a complainant. For reasons described
below in this section of the preamble, the Department has determined that a grievance process
cannot proceed, consistent with due process and fundamental fairness, without the respondent
being apprised of the identity of the complainant (as well as other sufficient details of the alleged
sexual harassment incident). Thus, a complainant’s identity cannot be withheld from the
respondent once a formal complaint initiates a grievance process, yet this does not obviate a
recipient’s ability and responsibility to implement supportive measures designed to protect a
complainant’s safety, deter sexual harassment, and restore or preserve a complainant’s equal
educational access.!'!*

The Department believes that providing written notice of the allegations to both parties
equally benefits complainants; after a recipient receives a formal complaint, a complainant
benefits from seeing and understanding how the recipient has framed the allegations so that the
complainant can prepare to participate in the grievance process in ways that best advance the

complainant’s interests in the case. The Department disagrees that providing written notice of

allegations increases the risk that a respondent will destroy evidence or concoct alibis, and even

1114 Jd. (supportive measures must not be punitive or disciplinary). However, a recipient may warn a respondent that
retaliation is prohibited and inform the respondent of the consequences of retaliating against the complainant, as part
of a supportive measure provided for a complainant, because such a warning is not a punitive or disciplinary action
against the respondent.

922

T & Memraiftiag Materials Page 0965



if such a risk existed the Department believes that benefit of providing detailed notice of the
allegations outweighs such a risk because a party cannot be fairly expected to respond to
allegations without the allegations being described prior to the expected response. Further, if a
respondent does respond to a notice of allegations by destroying evidence or inventing an alibi,
nothing in the final regulations prevents the recipient from taking such inappropriate conduct
into account when reaching a determination regarding responsibility, numerous provisions in §
106.45 provide sufficient ways for the recipient (and complainant) to identify ways in which a
respondent has fabricated (or invented, or concocted) untrue information, and such actions may
also violate non-Title IX provisions of a recipient’s code of conduct.
Changes: The final regulations add § 106.71 prohibiting retaliation by any person, against any
person exercising rights under Title IX, and specify that complaints of retaliation may be filed
with the recipient for handling under the “prompt and equitable” grievance procedures that
recipients must adopt and publish for non-sexual harassment sex discrimination complaints by
students and employees under § 106.8(c).

Warning Against False Statements
Comments: Several commenters asserted that the requirement in § 106.45(b)(2) that the written
notice of allegations sent to both parties must contain information about any prohibition against
knowingly submitting false information will chill reports of sexual assault because the provision
implies that the Department does not believe allegations of sexual assault. One commenter
shared the Department’s interest in preserving the truth-seeking nature of the grievance process,
but expressed concern that the threat implicit in the proposed admonition will outweigh its value.
The commenter asserted that parties’ and witnesses’ statements rarely neatly align and

inconsistencies can stem from passage of time, effects of drugs or alcohol, general unreliability
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of human perception and memory, and other factors. The commenter asserted that school
officials are rarely so certain a party is lying that they should pursue discipline, yet the
admonition in § 106.45(b)(2) suggests otherwise. The commenter warned that the resulting fear
is likely to discourage participation in the process and inhibit the candor the Department stated it
is seeking, and the commenter believed that parties may interpret the statement as their school’s
endorsement of harmful stereotypes about the prevalence of false sexual misconduct reports.

Many commenters asserted that most women who choose not to come forward do so
because of the fear that people will not believe them. Commenters cited research showing that
victims rarely make false allegations, and that only somewhere between two to ten percent of
sexual assault allegations are false.!''> Commenters asserted that men are more likely to be
sexually assaulted themselves than to be falsely accused of committing sexual assault.!!!®
Commenters argued that because false allegations are so rare, there is no benefit to including a
warning against making false statements and the only purpose of such a warning is to deter
complainants from reporting or filing formal complaints.

One commenter suggested that § 106.45(b)(2) should state that, if the recipient finds the
respondent not responsible at the conclusion of the proceedings, a determination of not
responsible will not, based on the finding alone, result in the complainant being deemed to have
made false allegations. The commenter further requested that the written notice include a

statement that the recipient presumes that the complainant is bringing a truthful complaint.

115 Commenters cited: David Lisak et al., False Allegations of Sexual Assault: An Analysis of Ten Years of Reported
Cases, 16 VIOLENCE AGAINST WOMEN 12 (2010).

1116 Commenters cited: Tyler Kingkade, Males are More Likely to Suffer Sexual Assault Than to be Falsely Accused
of it, THE HUFFINGTON POST (Dec. 8, 2014).
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One commenter wanted clarification as to how false accusations would be determined.
One commenter wished to know whether false accusations are a Title IX offense, and if so, who
is authorized to bring a complaint alleging a false accusation. The commenter also wondered if a
complainant can be held accountable for making a false report of sexual harassment if the
recipient’s code of conduct does not have a provision about submitting false statements during a
disciplinary proceeding.

Several commenters who favored § 106.45(b)(2) suggested that the provision should
subject students who knowingly made false allegations to disciplinary proceedings. Other
commenters asked the Department to explain what minimum consequences will apply to students
who make false allegations of sexual assault.

Discussion: The Department first notes that § 106.45(b)(2)(1)(B) will only apply to those
situations in which the recipient’s code of conduct prohibits students from knowingly making
false statements or submitting false information during a disciplinary proceeding. If the
recipient’s code of conduct is silent on the issue of false statements in the grievance process, then
the final regulations do not require recipients to include reference to false statements in the §
106.45(b)(2) written notice. If, on the other hand, a recipient’s own code of conduct does
reference making false statements during a school disciplinary proceeding then the Department
believes that both parties deserve to know that their school, college, or university has such a
provision that could subject either party to potential school discipline as a result of participation
in the Title IX grievance process. Further, this “warning” about making false statements applies
equally to respondents, as to complainants. Respondents should understand how a recipient
intends to handle false statements (e.g., in the form of a respondent’s denials of allegations)

made during the grievance process.
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Because the warning about making false statements occurs at a time when the
complainants have already filed a formal complaint, the Department does not foresee that a
complainant’s decision to report sexual harassment (which need not also involve filing a formal
complaint) will be affected by the recipient’s notice about whether the recipient’s code of
conduct prohibits making false statements during a grievance process. The warning about false
statements is not a requirement that the complainants’ statements “neatly align” with the
statements of other parties’ or witnesses’ statements, as one commenter suggested. Nor does the
Department agree that the warning enforces harmful stereotypes about the prevalence of false
sexual misconduct reports. The warning informs both parties about code of conduct provisions
that govern either party’s conduct at the grievance process, and only applies if such provisions
exist in the recipients’ own code of conduct. In response to commenters’ concerns and to clarify
for recipients, complainants, and respondents that merely making an allegation that a respondent
or witness disagrees with (or is otherwise unintentionally inaccurate) constitutes a punishable
“false statement,” the final regulations include § 106.71 prohibiting retaliation for exercising
Title IX rights generally, and specifically stating that while it is not retaliatory when a recipient
charges a party with a code of conduct violation for making a bad faith, materially false
statement in a Title IX proceeding, such a conclusion cannot be based solely on the
determination regarding responsibility. This emphasizes that the mere fact that the outcome was
not favorable (which could turn on a decision-maker deciding that the party or a witness was not
credible, or did not provide accurate information, or that there was insufficient evidence to meet
the recipient’s burden of proof) is not sufficient to conclude that the party who “lost” the case

made a bad faith, materially false statement warranting punishment.
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The Department is sympathetic to the difficulties complainants face in bringing a formal
complaint. But recognition of the difficulties faced by complainants navigating the grievance
process should not overshadow the fact that the respondent also faces significant consequences
in the grievance process, nor lessen the need for both parties to be advised by the recipient of the
allegations under investigation. The Department appreciates commenters’ assertions regarding
the relative infrequency of false allegations; however, § 106.45(b)(2) is intended to emphasize
the importance of both parties being truthful during the grievance process by giving both parties
information about how a particular recipient addresses false statements in the recipient’s own
code of conduct. Because the statement about false statements referred to in § 106.45(b)(2) is not
a statement about the truthfulness of respondents, the Department declines to require any
statement in this provision regarding the truthfulness of complainants. Similarly, the statement in
the written notice provision regarding the presumption that a respondent is not responsible is not

a statement about the credibility or truthfulness of respondents, !

and the Department declines
to require any statement in the written notice regarding truthfulness of complainants. Regardless
of the frequency or infrequency of false or unfounded allegations, every party involved in a
formal complaint of sexual harassment deserves a fair process designed to resolve the truth of the

particular allegations at issue, without reference to whether similar allegations are “usually”

(based on statistics or generalizations) true or untrue.

17 As discussed previously in the “Section 106.45(b)(1)(iv) Presumption of Non-Responsibility” subsection of the
“General Requirements for § 106.45 Grievance Process” subsection of the “Section 106.45 Recipient’s Response to
Formal Complaints” section of this preamble, the presumption of non-responsibility is not a presumption of
credibility or truthfulness for respondents, and § 106.45(b)(1)(ii) expressly prohibits the recipient from drawing any
inferences about credibility based on status as a complainant or respondent.
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Any determination that a complainant (or respondent) has violated the recipient’s code of
conduct with respect to making false statements during a grievance process is a fact-specific
determination for the recipient to decide; however, as noted above, the final regulations add §
106.71 advising recipients that it could constitute retaliation to punish a party for false statements
if that conclusion is reached solely based on the determination regarding responsibility, thus
cautioning recipients to carefully assess whether a particular complainant (or respondent) should
face code of conduct charges involving false statements.

The Department declines to follow the recommendations of commenters who argued that
§ 106.45(b)(2) should include a provision that subjects students who knowingly make false
statements to disciplinary proceedings, nor does the Department wish to prescribe what the
minimum consequences of making a false statement would be. If the recipient believes that a
party violated the recipient’s code of conduct during the grievance process, the recipient may
investigate the matter under its own code of conduct, but the Department does not require such
action.

Changes: The final regulations add § 106.71 prohibiting retaliation for exercising Title IX rights
generally, and specifically stating that while it is not retaliatory when a recipient punishes a party
for making a bad faith, materially false statement in a Title IX proceeding, such a conclusion
cannot be based solely on the determination regarding responsibility.

Investigative Process
Comments: Several commenters with experience conducting criminal investigations asserted
that, to get reliable and truthful information, it is important not to warn subjects of a criminal
investigation that they are under investigation. The commenters argued that giving parties notice

of the details of an alleged incident before the initial interview may give them the ability to affect
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the outcome of their case by manipulating their own testimony, tampering with evidence, or
intimidating witnesses. Several commenters asked the Department to change the notice
requirement to align with standard investigation practices that call for unplanned interviews.
These commenters suggested that recipients not be required to give parties notice of allegations
until the university has decided to proceed with formal charges. Another commenter stated that,
although there is general agreement that providing sufficient notice prior to interviews
effectuates the rights to an advisor guaranteed by VAWA Section 304, the industry standard is to
provide this notice prior to charging, not prior to interviewing.

One commenter who designs policies to address sexual assault on a university campus
pointed out that universities lack the power to subpoena witnesses in its investigations. Since the
notice provision in § 106.45(b)(2) gives witnesses ample time to craft their testimony before an
initial interview, and as the university already lacks the ability to compel witnesses to hand over
evidence, the commenter argued that the notice provision will hamper a recipient’s ability to
gather accurate testimony. To repair this problem, the commenter suggested that the Department
instead require recipients to give notice of allegations to interested parties after the university has
completed all initial interviews and has decided to proceed with a formal grievance procedure.

One commenter wanted to know how the provision would affect university police
investigative techniques. Specifically, the commenter wondered whether university police would
be prohibited from interviewing an accused party in a criminal investigation unless the university
provided written notice of the interview. Another commenter requested further guidance from
the Department on how schools should handle overlapping enforcement entities, especially

regarding the notice requirement and whether an interview with law enforcement would violate
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Title IX if the police officer conducted the interview before the Title IX Coordinator was able to
provide notice of allegations to the respondent.

Several commenters expressed concern about the notice provision interfering with the
ability of campus officials to perform investigations concurrently with police. Commenters
warned that an institution may inadvertently interfere with an ongoing law enforcement
investigation if the institution contacts a respondent or witnesses before law enforcement has had
a chance to do so. One commenter asked the Department to clarify that institutions may allow for
a temporary delay of notice to the respondent at the request of law enforcement after receipt of a
complaint, but before initiation of grievance proceedings.

Discussion: While the Department appreciates commenters’ concerns about best practices in
conducting criminal investigations, the Department reiterates that a § 106.45 grievance process
occurs independently of any criminal investigation that may occur concurrently, and the
recipient’s obligation to inform the parties of the allegations under investigation is a necessary
procedural benefit for both parties. Precisely because schools, colleges, and universities are not
law enforcement entities but rather educational institutions, the Department does not intend to
require recipients to adopt best practices from law enforcement. For purposes of a fair, impartial
investigation into allegations in a formal complaint, the Department believes that providing
written notice of the allegations to both parties at the beginning of the investigation best serves
the important goal of fostering reliable outcomes in Title IX grievance processes.

The Department understands commenters’ concerns that investigators (whether law
enforcement or not) may believe that catching a respondent by surprise gets at the truth better
than giving a respondent notice of the allegations with sufficient time for the respondent to

prepare a response, including by making it less likely that a respondent has time or opportunity
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to destroy evidence or manipulate testimony. However, the Department agrees with commenters
supporting § 106.45(b)(2) who asserted that notice of the allegations is an essential feature of a
fair process; without knowing the scope and purpose of an interview a respondent will not have a
fair opportunity to seek assistance from an advisor of choice and think through the respondent’s
view of the alleged facts. The Department declines to require written notice only if a recipient
decides to proceed with a formal investigation, because the final regulations require a recipient
to investigate the allegations in a formal complaint.'!'® The § 106.45 grievance process does not
recognize, or permit a recipient to recognize, a difference between commencing an investigation
upon receipt of a formal complaint, and a separate step of “charging” the respondent that, by
commenters’ descriptions, sometimes involves a recipient interviewing parties or witnesses
before deciding whether to “charge” a respondent and thereby conduct a full investigation. If an
investigation reveals facts requiring or permitting dismissal of the formal complaint pursuant to §
106.45(b)(3), the parties have been informed of the formal complaint, the allegations therein, and
then the reasons for the dismissal, such that both parties can exercise their right to appeal the
dismissal decision.!!'!” While a recipient may take steps that the recipient considers part of an
“investigation” without having received a formal complaint, the recipient may not impose
discipline on a respondent without first complying with a grievance process that complies with §
106.45,"2% which includes providing a party with written notice of the date, time, location,

participants, and purpose of all investigative interviews with a party with sufficient time for the

118 Section 106.44(a); § 106.45(b)(3)(i).

1119 The final regulations revise § 106.45(b)(8) to expressly grant both parties equal right to appeal a recipient’s
mandatory or discretionary dismissal decisions.

1120 Section 106.44(a); § 106.45(b)(1)().
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party to prepare to participate.!!?! Thus, even if a recipient is not in “receipt of a formal
complaint” which triggers the recipient’s obligation to send the written notice of allegations in §
106.45(b)(2), the recipient cannot impose disciplinary sanctions on a respondent, or take other
actions against a respondent that do not fit the definition of “supportive measures” in § 106.30,
without following the § 106.45 grievance process.

If a respondent reacts to a notice of allegations by manipulating the respondent’s own
testimony, or by tampering with evidence, the § 106.45 grievance process provides adequate
avenues through which the investigation and adjudication can account for such conduct, so that a
respondent’s attempt to fabricate or falsify information would be part of the objective evaluation
of evidence a decision-maker performs in reaching a determination. For example, if a respondent
manufactures a counter-narrative to the allegations, the complainant and the recipient have the
opportunity to question the respondent about the respondent’s statements and reveal
inaccuracies, inconsistencies, or false statements.''?> Similarly, if a witness crafts or manipulates
the witness’s own testimony, inaccuracy and untruthfulness can be revealed through questioning
of the witness by parties and the recipient. If a respondent reacts to a written notice of allegations
by intimidating witnesses, such conduct is prohibited as retaliation under § 106.71.

The Department notes that the § 106.45 grievance process applies only to investigation
and adjudication of formal complaints under Title IX, and has no applicability to criminal

investigations. Regardless of whether a criminal investigation is conducted by “campus police”

1121 Section 106.45(b)(5)(v).

1122 Section 106.45(b)(6)(ii) (providing that whether or not a hearing is held in elementary and secondary schools,
the parties have opportunity to submit written questions to the other party, including questions designed to test
credibility); § 106.45(b)(6)(i) (providing that during a live hearing held by a postsecondary institution, each party
has an opportunity to cross-examine the other party, but only with cross-examination conducted by party advisors).

932

T & Memraiftiag Materials Page 0975



or other law enforcement officers, the recipient’s obligations to comply with § 106.45 apply
when a party is interviewed for the purpose of a Title IX grievance process, as opposed to
furtherance of a criminal investigation.

The Department recognizes that a recipient’s obligation to investigate a formal complaint
of sexual harassment may overlap with concurrent law enforcement investigation into the same
allegations. Where appropriate, the final regulations acknowledge that potential overlap; for
example, by acknowledging concurrent law enforcement activity as “good cause” to temporarily
delay the § 106.45 grievance process under § 106.45(b)(1)(v). However, the Department
emphasizes that a recipient’s obligation to investigate and adjudicate promptly and fairly under §
106.45 exists separate and apart from any concurrent law enforcement proceeding, and the
recipient therefore must comply with all provisions in § 106.45, including the written notice
provision, regardless of whether law enforcement is conducting a concurrent investigation. The
Department notes that § 106.45(b)(1)(v) addressing the recipient’s designated, reasonably
prompt time frames contemplates good cause temporary delays and limited extensions of time
frames only affer the parties have received the initial written notice of allegations under §
106.45(b)(2), such that concurrent law enforcement activity is not good cause to delay sending
the written notice itself.!!?

Changes: None.

1123 Section 106.45(b)(1)(v) (specifying that where a recipient delays or extends a time frame for good cause, the
recipient must send written notice to the complainant and the respondent of the delay or extension and the reasons
for the action).
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Administrative Burden on Schools
Comments: Many commenters urged the Department to give recipients more flexibility in
determining the appropriate timing for sending the written notice of allegations under §
106.45(b)(2). Commenters argued that many complaints require an initial investigation to
confirm the identity of the involved parties, to clarify any missing information, and to determine
whether Title IX or the campus policy applies, and requiring written notice to the parties right
away does not make sense when many complaints turn out to lack merit or not allege Title IX or
policy violations. Several commenters asked the Department to provide that recipients must give
respondents “prompt written notice” instead of “upon receipt of a formal complaint,” to give
recipients a reasonable amount of time before providing the written notice of allegations.

One commenter asked the Department to make the written notice provision more flexible
for smaller universities, because college officials often have a close personal connection with
students. One commenter argued that the written notice provision would amount to a disturbing
constraint on a campus administrator’s authority to respond quickly to allegations. The
commenter quoted the Department’s commentary in the NPRM that “when determining how to
respond to sexual harassment, recipients have flexibility to employ age-appropriate methods,
exercise common sense and good judgment, and take into account the needs of the parties
involved,” but the commenter opined that § 106.45(b)(2) runs contrary to this stated intent.

Other commenters noted that many institutions receive more disclosures of inappropriate
conduct than formal complaints, and asserted that in many of those cases, the disclosing student
is seeking supportive measures and feels satisfied when those personalized supports are put in

place (extensions of time, opportunities to change housing, escorts, etc.). Commenters argued
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that the written notice provision, by alerting the respondent of a report alleging sexual assault
before an investigation has taken place, escalates the matter too early.

Another commenter asserted that, at the onset of an investigation, recipients should have
the authority to identify allegations under their policy broadly, and then provide an additional,
more specific, notice when the investigation process concludes because the proposed regulations
appear to require as many written notices to parties as there are changes to the allegations over
the course of an investigation, placing an undue burden on recipients with no clear added value
to the transparency of the investigation.

Another commenter argued that § 106.45(b)(2) is burdensome to schools because Title
IX already requires schools to file annual proactive notice to parties of the school’s grievance
procedures. Numerous commenters asserted that the administrative burdens placed on schools by
the written notice of allegations provision will incentivize schools to try to avoid legal jeopardy
rather than try to achieve school safety.

Discussion: The Department disagrees that § 106.45(b)(2) leaves recipients with insufficient
flexibility to respond quickly to allegations or contradicts the intent expressed in the NPRM that
recipients should employ age-appropriate methods, exercise common sense and good judgment,
and take into account the needs of the parties involved. The Department reiterates that the written
notice of allegations provision applies only after a recipient receives a formal complaint; thus, a

recipient need not wait until written notice of allegations has been sent in order to, for example,
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provide supportive measures to the complainant (or the respondent).!!>* For similar reasons,
nothing about § 106.45(b)(2) restricts a recipient’s flexibility to implement supportive measures
designed to restore or preserve the complainant’s equal access to education by taking into
account the unique needs of the parties and using common sense and good judgment, and the
definition of supportive measures emphasizes that supportive measures are “individualized
services” reasonably available “before or after the filing of a formal complaint or where no
formal complaint has been filed.”!'?* With respect to the written notice itself, nothing in §
106.45(b)(2) prescribes how the information in the written notice is phrased, such that recipients
are free to employ age-appropriate methods, common sense, and good judgment in choosing how
to convey the information required to be included in the written notice.

The Department agrees with commenters who noted that many complainants report
sexual harassment seeking supportive measures rather than a formal grievance process, and the
Department reiterates that § 106.45 only applies after a recipient has received a formal
complaint; a recipient need not send written notice of allegations based on reports, disclosures, or
other forms of “notice” that charges a recipient with actual knowledge that do not consist of
receipt of a formal complaint (and a formal complaint may only be filed by a complainant, or

signed by the Title IX Coordinator).!'?®

1124 In fact, revised § 106.44(a) obligates recipients to promptly respond to any notice of Title IX sexual harassment
(regardless of whether a complainant or Title IX Coordinator also files a formal complaint) by, among other things,
promptly offering the complainant supportive measures. We reiterate that no written or signed document, much less
a “formal complaint” as defined in § 106.30, is required in order to trigger the recipient’s response obligations. To
emphasize this, we have revised § 106.30 defining “actual knowledge” to expressly state that “notice” conveying
actual knowledge to the recipient (triggering the recipient’s response obligations) includes a report to the Title IX
Coordinator as described in § 106.8(a), which in turn states that any person may report sexual harassment to the
Title IX Coordinator in person, by mail, phone, or e-mail. Section 106.8(b)(2) also requires the recipient to
prominently display that contact information for the Title IX Coordinator on the recipient’s website.

1125 Section 106.30 (defining “supportive measures”).

1126 Section 106.30 (defining “formal complaint”).
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The Department disagrees that a recipient should have discretion to decide to dismiss
formal complaints that are unsubstantiated or otherwise fail to meet some threshold of merit. The
Department believes that where a complainant has chosen to file a formal complaint, or the Title
IX Coordinator has decided to sign a formal complaint, the recipient must investigate those
allegations; determinations about the merits of the allegations must be reached only by following
the fair, impartial grievance process designed to reach accurate outcomes. As noted above, the
final regulations revise § 106.45(b)(3) to provide for discretionary dismissals on specified
grounds, but those grounds do not include a recipient’s premature determination that allegations
lack merit.

Whether or not many recipients currently provide written notice prior to conducting an
interview as part of a Title IX grievance process, the Department believes written notice of
allegations with adequate time to prepare for an interview constitutes a core procedural
protection important to a fair process. A fundamental element of constitutional due process of
law is effective notice that enables the person charged to participate in the proceeding.!'?” The
final regulations promote clarity as to recipient’s legal obligations, and promote respect for each
complainant’s autonomy, by distinguishing between a complainant’s report of sexual
harassment, on the one hand, and the filing of a formal complaint that has initiated a grievance
process against a respondent, on the other hand. While the complainant and recipient may

discuss the complainant’s report of sexual harassment without notifying the respondent

1127 Goss v. Lopez, 419 U.S. 565, 579 (1975) (“At the very minimum, therefore, students facing suspension and the
consequent interference with a protected property interest must be given some kind of notice and afforded some kind
of hearing. ‘Parties whose rights are to be affected are entitled to be heard; and in order that they may enjoy that
right they must first be notified.””) (internal citation omitted) (emphasis added); id. at 583 (““On the other hand,
requiring effective notice and informal hearing permitting the student to give his version of the events will provide a
meaningful hedge against erroneous action.”) (emphasis added).
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(including discussion to decide on appropriate supportive measures), when the complainant files
a formal complaint, the respondent must be notified that the respondent is under investigation for
the serious conduct defined as “sexual harassment” under § 106.30.

The Department understands commenters’ assertions that waiting to provide notice of the
allegations until after conducting an initial interview prevents a respondent from manipulating
the respondent’s own statements, and that some recipients’ current practices permit the recipient
an opportunity to decide after the initial respondent interview whether or not the recipient intends
to proceed with the investigation. However, the Department believes that complainants deserve
the clarity of knowing that the filing of a formal complaint obligates the recipient to investigate
the allegations, and once the respondent is under investigation the respondent must be made
aware of the allegations with sufficient time to prepare for an initial interview because “effective

13

notice” in time to give the respondent opportunity to tell the respondent’s “version of the events”

helps prevent erroneous outcomes.'!28

In response to commenters’ concerns that the proposed rules did not provide a recipient
sufficient leeway to halt investigations that seemed futile, the final regulations revise §
106.45(b)(3)(i1) to provide that a recipient may (in the recipient’s discretion) dismiss a formal
complaint, or allegations therein, in certain circumstances including where a complainant
requests the dismissal (in writing to the Title IX Coordinator), where the respondent is no longer
enrolled or employed by the recipient, or where specific circumstances prevent the recipient from

meeting the recipient’s burden to collect sufficient evidence (for example, where a postsecondary

institution complainant has ceased participating in the investigation and the only inculpatory

1128 Goss, 419 U.S. at 579.
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evidence available is the complainant’s statement in the formal complaint or as recorded in an
interview by the investigator). Similarly, where it turns out that the allegations in a formal
complaint do not meet the definition of sexual harassment under § 106.30, or did not occur
against a person in the United States, or did not occur in the recipient’s education program or
activity, § 106.45(b)(3)(i) requires the recipient to dismiss the allegations (though the final
regulations clarify that the recipient has discretion to address the allegations through a non-Title
IX code of conduct) and notify the parties of the dismissal (which implies that the “parties” have
already been informed that they are parties via receiving the § 106.45(b)(2) written notice of
allegations). However, the fact that allegations of sexual harassment were raised in a formal
complaint warrant notifying the respondent that those allegations had triggered an investigation,
even if the allegations are subsequently dismissed, whether the dismissal is mandatory under §
106.45(b)(3)(1) or discretionary under § 106.45(b)(3)(i1). This gives both parties equal
opportunity to appeal the recipient’s dismissal decision, or to request that dismissed allegations
be addressed under non-Title IX codes of conduct.'?

The Department believes that requiring subsequent written notice of allegations when the
allegations under investigation change appropriately notifies the parties of a change in the scope
of the investigation, and does not believe that this benefit would be achieved by only requiring a

follow-up written notice after the investigation has concluded. The Department is requiring

1129 The final regulations revise § 106.45(b)(8) so that parties have the right to appeal any dismissal decision. While
some respondents may not desire to appeal a dismissal, other respondents may desire to challenge the recipient’s
conclusion that, for instance, the conduct alleged did not constitute sexual harassment as defined in § 106.30,
because if the conduct constitutes Title IX sexual harassment the recipient is not permitted to discipline the
respondent without first following the § 106.45 grievance process, which may provide stronger procedural rights and
protections than other disciplinary proceedings a recipient might use if the recipient charges the respondent with a
non-Title IX code of conduct violation over the allegations.
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recipients to inform the parties of the alleged conduct that potentially constitutes sexual
harassment under § 106.30, including certain details about the allegations (to the extent such
details are known at the time). Although § 106.45(b)(2) requires subsequent written notice to the
parties as the recipient discovers additional potential violations, the Department does not agree
with the commenter that this requirement adds “no clear value” to the transparency of the
investigation or that the benefits of such subsequent notice to the parties is outweighed by the
administrative burden to the recipient of generating and sending such notices.!!*? If the
respondent is facing an additional allegation, the respondent has a right to know what allegations
have become part of the investigation for the same reasons the initial written notice of allegations
is part of a fair process, and the complainant deserves to know whether additional allegations
have (or have not) become part of the scope of the investigation. This information allows both
parties to meaningfully participate during the investigation, for example by gathering and
presenting inculpatory or exculpatory evidence (including fact and expert witnesses) relevant to
each allegation under investigation.

The Department does not believe that requiring recipients to send written notice of the
allegations under investigation will incentivize recipients to care less about school safety than

about legal liability. While the written notice provision constitutes a legal obligation, the purpose

1130 Deciding whether additional procedural safeguards are required under constitutional due process of law involves
balancing the “private” interests at stake (here, the interests of the parties in a recipient reaching an accurate
outcome), the administrative burden and cost to the government (here, the recipient) to provide the additional
procedure, and the likelihood that the additional procedure may reduce the risk of erroneous outcome. Mathews v.
Eldridge, 424 U.S. 319, 334 (1976). The Department believes that consideration of these factors weighs in favor of
requiring subsequent written notices to the parties when the allegations change during an investigation: the outcome
of a case poses serious consequences for both parties; recipients are not unaccustomed to sending written notices to
students (and parents of minor students) for a wide range of activities; and ensuring that the parties’ participation
throughout the grievance process focuses on the actual allegations being investigated by the recipient significantly
reduces the risk of erroneous outcomes.
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of the provision is to ensure that parties have critical information about the recipient’s
investigation; in that way, the obligation to send written notice of the allegations forms part of
the recipient’s response demonstrating concern about the safety of the recipient’s educational
environment, not simply a legalistic obligation. Measures that a recipient should take specifically
to protect the safety of a complainant, respondent, or members of the recipient’s community are
unaffected by the recipient’s obligation to send written notice of the allegations to the parties.
For example, a recipient’s non-deliberately indifferent response under § 106.44(a) includes
offering supportive measures to complainants, and supportive measures as defined in § 106.30
may be designed to protect a complainant’s safety or deter sexual harassment. Under §

106.44(c), a respondent who poses an immediate threat to the physical health or safety of any
student or other individual may be removed from the recipient’s education program or activity on
an emergency basis, with or without a grievance process pending.

Although the Department understands recipients’ desire for as much flexibility as
possible to design disciplinary proceedings that best meet the needs of a recipient’s unique
educational community, for the reasons discussed previously the Department believes that
providing written notice of the allegations under investigation is not a procedural right that
should be left to a recipient’s discretion. The final regulations leave recipients flexibility to select
the method of delivery of the written notices required under § 106.45(b)(2) (including the initial
notice and any subsequent notices), and while the initial notice must be sent “upon receipt” of a
formal complaint, with “sufficient time” for a party to prepare for an initial interview, such
provisions do not dictate a specific time frame for sending the notice, leaving recipients
flexibility to, for instance, inquire of the complainant details about the allegations that should be

included in the written notice that may have been omitted in the formal complaint, and draft the
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written notice, while bearing in the mind that the entire grievance process must conclude under
the recipient’s own designated time frames.
Changes: We have revised § 106.45(b)(3) to provide recipients with the discretion to dismiss a
formal complaint, or allegations therein, where the complainant notifies the Title IX Coordinator
in writing that the complainant wishes to withdraw the formal complaint or allegations, where
the respondent is no longer enrolled or employed by the recipient, or where specific
circumstances prevent a recipient from gathering evidence sufficient to reach a determination
regarding responsibility.
Elementary and secondary schools

Comments: Several commenters argued that § 106.45(b)(2) would be harmful to students and
administrators at elementary and secondary schools because accusations of sexual assault or
abuse are often described without specific details or in a way that makes it difficult to determine
whether the alleged misconduct falls under Title IX, under the recipient’s code of conduct, or
neither. Commenters argued that § 106.45(b)(2) would require school administrators to provide
multiple written notices, because an initial description of the misconduct might make it seem like
the allegations fall under several different codes of conduct. Another commenter stated that
requiring that the respondent be given “sufficient time for a response before any initial
interview” does not consider the possible threat to the learning environment or the developing
nature of a minor’s memory. Another commenter asserted that courts do not give elementary and
secondary school students due process rights, so the written notice of allegations provision
should not apply to elementary and secondary school recipients.

A few commenters advised changing the written notice provision to account for young

complainants and respondents, especially students in preschool and elementary and secondary
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schools by giving the Title IX Coordinator discretion to communicate to parents or parties over
the phone rather than strictly in writing.

Commenters argued that, in elementary and secondary schools addressing peer
harassment incidents, the written notice of allegations provision fails to take into account the
high volume of low-level incidents schools address and how burdensome and expensive this
provision would become for students, parents, and administrators. Commenters argued that this
provision would escalate situations from relatively informal to extremely formal, which would
be alarming for students and parents. One commenter agreed that the accused student must be
afforded due process, including notice of the allegations and an opportunity to respond, but
disagreed that the written notice provision should apply to elementary and secondary schools,
because it is neither necessary nor reasonable for an elementary and secondary school
administrator to send the level of detail required by § 106.45(b)(2) in a written notice for all
sexual harassment cases. At least one commenter argued that public elementary and secondary
schools in the commenter’s State do not have “codes of conduct” and instead have policies
approved by a board of education pursuant to the commenter’s State education code. The
commenter stated that the language of § 106.45(b)(2) does not fit the elementary and secondary
school setting.

Discussion: The Department reiterates that the recipient need not provide the written notice of
allegations under § 106.45(b)(2) unless a formal complaint has been filed; this should reduce
commenters’ concerns that elementary and secondary schools will be inundated with the need to
generate written notices whenever any conduct termed “sexual harassment™ is reported or that
elementary and secondary school administrators will need to send out written notices concerning

“vague” or “unspecific” reports of conduct that may or may not constitute sexual harassment.
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Further, the Department clarifies that when a formal complaint contains allegations of conduct
that could constitute not only sexual harassment defined by § 106.30 but also violations of other
codes of conduct, the final regulations have revised the language used in § 106.45(b)(2) to
remove confusing references to the recipient’s code of conduct and focus this provision on the
need to send notice of allegations that could constitute sexual harassment as defined in § 106.30.
The Department appreciates the opportunity to clarify here that references in the final regulations
to a recipient’s “code of conduct” refer to any set of policies, rules, or similar codes that purport
to govern the conduct or behavior of students or employees, whether such policies, rules, or
codes have been crafted by the individual school itself, under mandates from a State or local law,
pursuant to school board resolutions, or by other means. Furthermore, § 106.45(b)(2) requires the
recipient to include in the written notice “sufficient details known at the time” (emphasis added),
such that even if a young student describes a sexual harassment incident in a manner that omits
precise, specific details, a recipient may still comply with § 106.45(b)(2)(i), and then send
subsequent notices as described in § 106.45(b)(2)(ii) as details about allegations may be
discovered during the investigation.

The Department notes that § 106.44(c) and § 106.44(d) allow a recipient to remove a
respondent from the recipient’s education program on an emergency basis, and place a non-
student employee on administrative leave during the pendency of an investigation, alleviating
commenters’ concerns that giving the respondent sufficient time to respond by sending written
notice that a grievance process is underway will allow a threat to remain in the educational
environment. The recipient is also obligated to offer the complainant supportive measures,

including during the pendency of a grievance process, and thus the Department does not believe
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that requiring written notice to the parties after a formal complaint has been filed restricts a
recipient’s ability to provide for the safety of parties and deter sexual harassment.!'!*!

The Department agrees with commenters that elementary and secondary school
recipients, as well as postsecondary recipients, must appropriately address incidents of sexual
harassment in order to avoid subjecting students and employees to sex discrimination in violation
of Title IX. The Department notes that the Supreme Court has confirmed that public elementary
and secondary school students are entitled to due process under the U.S. Constitution in school
disciplinary proceedings.!!*? Although commenters are correct that no Supreme Court decision
specifically requires written notice when a formal complaint of sexual misconduct has been filed,
the Supreme Court has held that “effective notice” constitutes an essential element of due
process because it allows the person accused to make sure that their “version of the events” is

heard,''3?

and the Department reasonably has determined that providing written notice of
allegations, containing details of the allegations that are known at the time, after a formal
complaint has triggered a recipient’s obligation to investigate and adjudicate sexual harassment
constitutes an important procedural protection for the benefit of all participants in the grievance
process, and increases the likelihood that the recipient will reach an accurate determination

regarding responsibility, which is necessary to hold recipients accountable for providing

remedies to victims of Title IX sexual harassment.

1131 Section 106.30 (defining “supportive measures” as individualized services designed to, among other things,
protect the safety of all parties and/or deter sexual harassment).

1132 Goss, 419 U.S. at 578-79 (holding that in the educational context “the interpretation and application of the Due
Process Clause are intensely practical matters” that require at a minimum notice and “opportunity for hearing
appropriate to the nature of the case”) (internal quotation marks and citations omitted).

1133 Goss, 419 U.S. at 583.
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The Department does not believe that the requirement for parties to receive written notice
of the allegations needs to be modified when the parties are young. The final regulations revise §
106.8(b) to include parents on the list of persons to whom recipients send notice and information
about the recipient’s non-discrimination policy and procedures; the final regulations add §
106.6(g) to expressly state that these regulations do not alter the legal right of parents and
guardians to exercise rights on behalf of parties; and nothing in the final regulations precludes a
Title IX Coordinator from communicating with a young student’s parent about the process
(including conveying the same information as contained in a written notice) via telephone or in
person so long as the written notice meets the requirements of § 106.45(b)(2).

The Department reiterates that the grievance process is initiated (and thus the written
notice requirement applies) only when the complainant has filed, or the Title IX Coordinator has
signed, a formal complaint. Thus, the written notice requirement does not “escalate” an incident;
rather, a complainant’s choice (or a Title IX Coordinator’s decision) has resulted in a formal
complaint triggering a grievance process. Only then is the recipient required to send the written
notice of allegations under § 106.45(b)(2). Where no formal complaint has been filed by a
complainant or signed by a Title IX Coordinator, the recipient is not obligated to “escalate” the
reported incident by, for example, informing the respondent that the respondent has been
reported to be a perpetrator of sexual harassment; a recipient is obligated to keep confidential
provision of supportive measures to a complainant (which the recipient must offer to
complainants), except as necessary to actually implement the supportive measures (for example,
the respondent may need to know the identity of a complainant who has reported the respondent

to have perpetrated sexual harassment if the appropriate supportive measure is a no-contact order
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and the respondent needs to know with whom to avoid communicating under the terms of the
order).

Because of the seriousness of the allegations in a formal complaint of sexual harassment,
and the access to education that is at stake for both parties in a grievance process addressing
those allegations, the Department requires the recipient to allow the parties to meaningfully
participate in the grievance process. This participation requires written notice of allegations to
both parties where there is a formal complaint, including the details specified in this provision.
The Department disagrees that pertinent information such as the identity of the parties involved,
location and date of the incident, and the nature of the misconduct that could constitute sexual
harassment as defined in § 106.30, with “sufficient details known at the time” (as § 106.45(b)(2)
provides) amounts to an unnecessary or unreasonable amount of detail for recipients to include in
a written notice of allegations, including in elementary and secondary schools. The provision’s
use of the phrases “known at the time” and “if known” in this provision indicates that the
Department understands that not every significant detail will be known in every situation, yet
expects the written notice to provide both parties with key information about the alleged incident
so that both parties understand the scope of the investigation and can prepare to meaningfully
participate by advancing the party’s own interests in the outcome of the case. The final
regulations also revise § 106.45(b)(2) so that the written notice of allegations also notifies the
parties of each party’s right to an advisor of choice, further ensuring that parties are prepared to
meaningfully participate in a grievance process.

Changes: We have revised § 106.45(b)(2)(i1) to remove references to a recipient’s “code of
conduct” and adds reference to sexual harassment “as defined in § 106.30” to reduce confusion

among commenters as to whether the written notice requirement applies to allegations that
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constitute sexual harassment as defined in § 106.30 or to other violations of a recipient’s code of
conduct. For the same reason, we have revised § 106.45(b)(2)(i) to reference the grievance
process “that complies with § 106.45” to clarify that the written notice pertains to the grievance
process a recipient must follow to comply with Title IX. We have revised § 106.8(a) to include
parents and legal guardians of elementary and secondary school students on the list of persons to
whom recipients send notice and information about the recipient’s non-discrimination policy and
procedures. We have added § 106.6(g) to state that nothing in the final regulations alters the legal
right of parents or guardians to exercise rights on behalf of a party.

Confidentiality and Anonymity for Complainants
Comments: One commenter suggested that written notice of allegations sent to the parties
naming the complainant and listing the details of the allegations could be leaked or forwarded to
unrelated third parties, which could damage the respondent’s reputation, threaten both parties’
access to education, and possibly violate State and Federal health care privacy laws regarding the
respondent’s or complainant’s medical history. Some commenters requested that § 106.45(b)(2)
be revised to bar both respondents and complainants from disclosing personally identifiable
information except as necessary to prepare a response.

Other commenters believed that § 106.45(b)(2), by sending notice of the formal
complaint, exposes complainants to increased scrutiny not applied to students reporting other
kinds of student misconduct.

Several commenters wanted the Department to give recipients flexibility to allow
complainants to stay anonymous in certain circumstances, and to retain the approach under the
2001 Guidance, which advised that an institution may “evaluate the confidentiality request” of a

complainant or respondent “in the context of its responsibility to provide a safe and non-
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134 considering factors like the severity of the

discriminatory environment for all schools,
alleged conduct.

One commenter asserted that there is precedent for including only the initials of parties in
the pre-investigation stage of the complaint.!!**> Other commenters argued that respondents do
not need to know the complainant’s identity to meaningfully participate in the recipient’s
grievance procedure.

Several commenters argued that it is unfair to complainants to expose the complainant’s
identity, especially because proposed § 106.44(b)(2) required a Title IX Coordinator to file a
formal complaint over the wishes of a complainant where multiple reports had been made against
the same respondent. Commenters argued that this could significantly chill a complainant’s
willingness to report sexual misconduct because the complainant’s identity could be revealed to
the respondent even when the complainant never even wanted to initiate a grievance process.
Commenters wondered whether a Title IX Coordinator must deny requests by complainants to
remain anonymous if the Title IX Coordinator elects to file a formal complaint.

Commenters argued that, due to a fear of retaliation, many students are unwilling to
report an employee or professor if the student cannot remain anonymous. One commenter stated

that, for other types of misconduct allegations, such as theft of property, employees are often

questioned without being told who reported them.

1134 Commenters cited: 2001 Guidance at 17.
1135 Commenter cited: Maricella Miranda, Victims’ names can be withheld in criminal complaints, court rules in
Ramsey County case, PIONEER PRESS (Aug. 18, 2009).
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Some commenters suggested modifying § 106.45(b)(2) to expressly bar complainants
from maintaining anonymity, or to forbid schools from investigating allegations unless
complainant agree to identify themselves.

Commenters suggested that § 106.45(b)(2) should be modified to require schools to give
the respondent a copy of the complainant’s written formal complaint when sending the written
notice of allegations, or if the formal complaint was not written then the recipient should send
the respondent a verbatim summary of the oral complaint.

Other commenters supported § 106.45(b)(2) and shared personal stories where, as
respondents, the commenters could not understand the allegations without knowing the identity
of the complainant. For example, one commenter stated that the recipient attempted to inform the
respondent of sexual misconduct allegations while also withholding the identity of the
complainant and as a result, the respondent spent much of the investigation believing that the
allegations centered around a kiss at a party with one person, only to find out after the identity of
the complainant was finally revealed that the allegations were actually made by a different
person. Other commenters supported § 106.45(b)(2) because while campus sexual misconduct
hearings are not criminal cases, they are proceedings with significant and far-reaching
consequences, including possible expulsion making it difficult for a respondent to transfer to any
other university, and respondents deserve the basic due process right to know details about the
allegations. At least one commenter cited a survey of public perceptions of higher education,
including topics such as campus sexual assault and due process; in the survey, 81 percent of

people agreed that students accused of sexual assault on college campuses should have the right
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to know the charges against them before being called to defend themselves, which the
commenters argued should include the identity of the complainant.'!3

Discussion: The Department clarifies that recipients (and, as applicable, parties) must follow
relevant State and Federal health care privacy laws throughout the grievance process. Nothing in
the notice should divulge the complainant’s (or respondent’s) medical information or other
sensitive information, nor does § 106.45(b)(2) require disclosure of such information. To further
respond to commenters’ concerns about disclosure of medical information, the final regulations
add to § 106.45(b)(5)(i) a prohibition against a recipient accessing or using for a grievance
process the medical, psychological, and similar records of any party without the party’s
voluntary, written consent.''*” If the party is not an “eligible student,” as defined in 34 CFR 99.3,
then the recipient must obtain the voluntary, written consent of a “parent,” as defined in 34 CFR
99.3.!138 The Department agrees with commenters that it is unacceptable for any person to leak
or disseminate information to retaliate against another person, and the final regulations add §
106.71, which prohibits the recipient or any other person from intimidating, threatening,
coercing, or discriminating against any individual for the purpose of interfering with any right or
privilege secured by Title IX. As discussed in this preamble at § 106.45(b)(5)(ii1), the parties
have a right to discuss the allegations under investigations, but this right does not preclude a

recipient from warning the parties not to discuss or disseminate the allegations in a manner that

constitutes retaliation or unlawful tortious conduct.

1136 Commenters cited: Bucknell Institute for Public Policy, Perceptions of Higher Education Survey — Topline
Results (2017).

1137 Section 106.45(b)(5)(1).

138 17
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The Department understands commenters’ concerns that complaints of other forms of
student misconduct may not lead to the same grievance process (for example, the recipient
sending a written notice of allegations to both parties) as the process required under these final
regulations for Title IX sexual harassment. However, for reasons described above, the
Department believes that both parties should have the benefit of understanding how the recipient
has framed the scope of a sexual harassment investigation upon receipt of a formal complaint,
including sufficient details known at the time, to permit the respondent opportunity to respond to
the allegations. The Department disagrees that this results in unwarranted “scrutiny” of a
complainant, and reiterates that written notice of allegations is required only after a formal
complaint has been filed; thus, complainants need not be identified by name to a respondent
upon a report of sexual harassment, including for the purpose of obtaining supportive
measures.' '3 However, a formal complaint alleging sexual harassment triggers a grievance
process, and in the interest of fairness that process must commence with both parties receiving
written notice of the pertinent details of the incident under investigation. We have removed
proposed § 106.44(b)(2) from these final regulations, which provision would have required a
Title IX Coordinator to file a formal complaint upon receiving multiple reports against the same
respondent. Removal of that proposed provision reduces the likelihood that a complainant’s
desire not to file a formal complaint will be overridden by a Title IX Coordinator’s decision to

sign a formal complaint.

1139 Under § 106.30 defining “supportive measures” recipients must keep confidential the provision of supportive
measures to a complainant or respondent to the extent that maintaining confidentiality does not impair the ability of
the recipient to provide the supportive measures. Thus, unless a particular supportive measure affects the respondent
in a way that requires the respondent to know the identity of the complainant (for example, a mutual no-contact
order), the Title IX Coordinator need not, and should not, disclose the complainant’s identity to the respondent
during the process of selecting and implementing supportive measures for the complainant.

952

T & Memraiftiag Materials Page 0995



The Department disagrees that using only the initials of the parties (instead of the full
names), or withholding the complainant’s identity entirely, or requiring both parties to refrain
from disclosing each other’s personally identifiable information, sufficiently permits the parties
to meaningfully participate in the grievance process. The Department reiterates that the written
notice of allegations serves both parties’ interests. While complainants may often know the
identity of a respondent, in some situations a complainant does not know the respondent’s
identity, but the written notice of allegations provision ensures that if the recipient knows or
discovers the respondent’s identity, the complainant is informed of that important fact. Further,
the complainant’s receipt of written notice under this provision ensures that the complainant
understands the way in which the recipient has framed the scope of the investigation so that the
complainant can meaningfully participate and advance the complainant’s own interests
throughout the grievance process.! 4

The Department notes that the written notice of allegations provision does not require
listing personally identifiable information of either party beyond the “identity” of the parties;

thus, the written notice need not, and should not, for example, contain other personally

identifiable information such as dates of birth, social security numbers, or home addresses, and

1140 Ag discussed throughout this preamble, the final regulations: acknowledge the right of parents or guardians to
exercise legal rights to act on behalf of a complainant (or respondent) in § 106.6(g); give both parties the right to
select an advisor of choice and revise § 106.45(b)(2) to require the initial notice of allegations to advise parties of
that right, and to notify the parties of the recipient’s grievance process which includes a description of the range of
supportive measures available to complainants and respondents; and forbid recipients from restricting the ability of
the parties to discuss the allegations under investigation, in § 106.45(b)(5)(iii), including for the purpose of
emotional or personal support, advice, or advocacy. Thus, these final regulations acknowledge that participation in a
grievance process is often a difficult circumstance for any party and aim to provide numerous avenues by which a
party may receive support, assistance, and advice tailored to the party’s individual needs and wishes throughout the
grievance process.
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nothing in the final regulations precludes a recipient from directing parties not to disclose such
personally identifiable information.

The Department acknowledges that the final regulations require identification of the
parties after a formal complaint has triggered a grievance process, in a way that the 2001
Guidance did not.!'*! The Department does not believe that anonymity during a grievance
process can lead to fair, reliable outcomes, and thus requires party identities (to the extent they
are known) to be included in the written notice of allegations. As noted above, where a formal
complaint has not been filed by a complainant or signed by a Title IX Coordinator, the final
regulations do not require a recipient to disclose a complainant’s identity to a respondent (unless
needed in order to provide a particular supportive measure, such as a mutual no-contact order
where a respondent would need to know the identity of the person with whom the respondent’s
communication is restricted). In situations where a complainant’s life is in danger from the
respondent, such a situation may present the kind of immediate threat to physical health or safety
that justifies an emergency removal of a respondent under § 106.44(c). Further, nothing in the
final regulations affects a complainant’s ability to seek emergency protective orders from a court

of law. The final regulations also expressly prohibit retaliation, in § 106.71, and recipients must

11412001 Guidance at 17 (“The school should inform the student that a confidentiality request may limit the school’s
ability to respond. The school also should tell the student that Title IX prohibits retaliation and that, if he or she is
afraid of reprisals from the alleged harasser, the school will take steps to prevent retaliation and will take strong
responsive actions if retaliation occurs. If the student continues to ask that his or her name not be revealed, the
school should take all reasonable steps to investigate and respond to the complainant consistent with the student’s
request as long as doing so does not prevent the school from responding effectively to the harassment and
preventing harassment of other students.”); cf. id. (stating that constitutional due process of law requires recipients
that are public institutions to disclose the complainant’s identity to the respondent and in such a situation the
recipient should honor the complainant’s desire for confidentiality and not proceed to discipline the alleged
harasser.). The final regulations require identification of the name of the complainant where a formal complaint has
been filed by a complainant or signed by a Title IX Coordinator, not only with respect public institutions but also as
to private institutions, because constitutional due process and fundamental fairness require the respondent to know
the identity of the alleged victim in order to meaningfully respond to the allegations.
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respond to complaints of retaliation in order to protect complainants whose identity has been
disclosed as a result of a formal complaint (or, as also discussed herein, where providing
supportive measures to the complainant necessitates the respondent knowing the complainant’s
identity). Thus, in situations where a complainant fears that disclosure to the respondent of the
complainant’s identity (or the fact that the complainant has filed a formal complaint) poses a risk
of retaliation against the complainant, the Title IX Coordinator must discuss available supportive
measures and consider the complainant’s wishes regarding supportive measures designed to
protect the complainant’s safety and deter sexual harassment.

The Department understands commenters’ concerns that complainants may not want to
report misconduct by an employee if the complainant cannot remain anonymous. The
Department reiterates that the written notice of allegations identifying the parties to a sexual
harassment incident is required only after a formal complaint has been filed by a complainant or
signed by a Title IX Coordinator. Complainants, therefore, need not feel dissuaded from
reporting sexual harassment by an employee due to a desire for the complainant’s identity to be
withheld from the respondent, because unless and until a formal complaint is filed, the final
regulations do not require a recipient to disclose the complainant’s identity to a respondent,
including an employee-respondent (unless the respondent must be informed of the complainant’s
identity in order for the Title IX Coordinator to effectively implement a particular supportive
measure that would necessitate the respondent knowing the complainant’s identity, such as a no-
contact order). The Department understands that some recipients may choose to question an
employee-respondent about misconduct, such as stealing or theft, without disclosing to the
employee the identity of the person who reported the theft. The Department notes that the final

regulations do not prevent a recipient from questioning an employee-respondent about sexual
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harassment allegations without disclosing the complainant’s identity,!'*? provided that the
recipient does not take disciplinary action against the respondent without first applying the §
106.45 grievance process (or unless emergency removal is warranted under § 106.44(c), or
administrative leave is permitted under § 106.44(d)).

For the reasons already mentioned, the Department declines to require recipients to
maintain the anonymity of complainants once a formal complaint has been filed. The Department
also will not require recipients to give respondents a copy of the formal complaint. The written
notice of allegations provision already requires the recipient to provide the date, time, alleged
conduct, and identity of the complainant, so the information required by § 106.45(b)(2) provides
sufficient opportunity for the respondent to participate in the grievance process while protecting
the complainant’s privacy rights to the extent that, for example, the complainant alleged facts in
the formal complaint that are unrelated to Title IX sexual harassment and thus do not relate to the
allegations that a recipient investigates in the grievance process.

While the Department does not decide policy matters based on public opinion polls, the
Department agrees with commenters that informing the respondent of the “charges against them”
represents a staple of a fair process that increases party and public confidence in the fairness and
accuracy of Title IX proceedings, and believes that § 106.45(b)(2) is an important feature of the

§ 106.45 grievance process.

1142 The Department notes that a recipient’s questioning of a respondent (whether a student or employee) about a
reported sexual harassment incident, in the absence of a formal complaint, may not be used as part of an
investigation or adjudication if a formal complaint is later filed by the complainant or signed by the Title IX
Coordinator, because § 106.45(b)(5)(v) requires that a party be given written notice of any interview or meeting
relating to the allegations under investigation, and a recipient is precluded from imposing disciplinary sanctions on a
respondent without following the § 106.45 grievance process.
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Changes: The final regulations add § 106.71 prohibiting retaliation against any person for
exercising rights under Title IX or for participating (or refusing to participate) in a Title IX
grievance process, and revise § 106.45(b)(5)(i) to prevent recipients from using a party’s
treatment records without the party’s (or party’s parent, if applicable) voluntary, written consent.
General Modification Suggestions
Comments: Because anything a respondent says may be used against the respondent in
subsequent proceedings at an interview regarding sexual assault, including criminal proceedings,
one commenter recommended that § 106.45(b)(2) include a statement that, when the allegation
against the respondent would constitute a felony in the State in which the accusation is made, the
respondent’s silence may not be construed as evidence of guilt or responsibility for the
allegation.

Another commenter asked the Department to require the Title IX Coordinator to e-mail
both the complainant and the respondent at least once a week to let them know of progress,
changes, and updates on their case.

Discussion: To make clear that respondents may remain silent in circumstances in which
answering a question might implicate a respondent’s constitutional right to avoid self-
incrimination, and to protect other rights of the parties, § 106.6(d)(2) states that nothing in Title
IX requires a recipient to deprive a person of any rights that would otherwise be protected from
government action under the Due Process Clauses of the Fifth and Fourteenth Amendments of
the U.S. Constitution. The final regulations also add to § 106.45(b)(6)(i) a provision that the
decision-maker must not draw inferences about the determination regarding responsibility based

on a party’s failure or refusal to appear at the hearing or answer cross-examination questions.
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The Department declines to follow the commenter’s recommendation to require the Title
IX Coordinator to e-mail both the complainant and the respondent at least once a week to let
them know of progress, changes, and updates on their case. The recipient has discretion to be
more responsive than the final regulations require, but the final regulations do not require the
recipient to contact the parties at least once a week. The Department notes that the final
regulations require the recipient to send notice to the parties regarding essential case
developments such as where additional allegations become part of the investigation; where
allegations or the entire formal complaint have been dismissed; where any short-term delay or
time frame extension has been granted for good cause; and after the determination regarding
responsibility has been made.
Changes: The final regulations also add to § 106.45(b)(6)(i) a provision that the decision-maker
must not draw inferences about the determination regarding responsibility based on a party’s
failure or refusal to appear at the hearing or answer cross-examination questions.

General Clarification Requests

Comments: Several commenters requested that the Department clarify what “sufficient time [for
the respondent] to prepare a response” means. Likewise, several commenters asked that the
Department clarify when a recipient must provide notice of any additional allegations to the
parties, asserting that § 106.45(b)(2) does not define “upon receipt,” but that if read literally, that
phrase could suggest “immediately upon receipt,” which is impossible in light of the detailed
information that must be provided in the written notice. One commenter suggested a definitive
guideline (e.g., at least five workdays after receipt) should be imposed. Commenters asserted that
ascertaining what the allegations are or how they should be phrased is not always obvious “upon

receipt” of a formal complaint; a degree of fact-finding and/or analysis must be conducted first.
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One commenter argued that the provision should set forth a reasonable time frame for
institutions to evaluate the information provided in a formal complaint before issuing the notice
described in 106.45(b)(2)(i). Another commenter asked the Department to explain the
consequences to universities of violating § 106.45(b)(2).

Discussion: The Department understands commenters’ concerns that sometimes preparing a
written notice of the allegations requires time for the recipient to intake a formal complaint and
then compile the details required for a written notice. The Department will not interpret this
provision to require notice to be provided “immediately” (and the provision does not use that
word), but rather notice must be provided early enough to allow the respondent “sufficient time
to prepare a response.” The Department also notes that a recipient’s discretion in this regard is
constrained by a recipient’s obligation to conduct a grievance process within the recipient’s
designated, reasonably prompt time frames, such that waiting to send the written notice of
allegations (even without yet conducting initial interviews with parties) could result in the
recipient failing to meet time frames applicable to its grievance process. Whether the recipient
provided the respondent “sufficient time” under § 106.45(b)(2) is a fact-specific determination.
Consequences for failing to comply with the final regulations include enforcement action by the
Department requiring the recipient to come into compliance by taking remedial actions the
Department deems necessary, consistent with 20 U.S.C. 1682, and potentially placing the
recipient’s Federal funding at risk.

Changes: None.
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Dismissal and Consolidation of Formal Complaints

Section 106.45(b)(3)(1) Mandatory Dismissal of Formal Complaints

Comments: Many commenters supported proposed § 106.45(b)(3) because it obligates recipients
to investigate only allegations in a formal complaint, and thus provides the victim with control
over whether or not to trigger the formal grievance process by filing a formal complaint. Other
commenters appreciated how clear this provision was for recipients to follow. Some commenters
sought clarification with respect to the practical application of this provision, such as what
standard would schools be held to if they initiate proceedings on their own, but were not required
to do so under Title IX. Certain commenters asked whether a respondent could claim that the
school failed to comply with the proposed regulations and thus violated respondent’s rights if the
school used separate proceedings because the respondent’s alleged conduct did not satisfy the
three requirements in § 106.44(a) and § 106.45(b)(3)(i). Other commenters asked whether a
respondent can use the dismissal provision to demand that a school dismiss a complaint against
the respondent.

In contrast, several comments recommended that the Department remove any provision
requiring dismissal of certain complaints so that recipients retain institutional flexibility to
investigate complaints at their own discretion. Many commenters expressed the belief that
schools should investigate each and every claim and refrain from making an initial determination
(some viewed this initial determination as requiring individuals to make a prima facie case) of
whether the alleged conduct satisfied the § 106.30 definition of sexual harassment. At least one
commenter believed that schools should not have to dismiss even when a victim is not actually
harmed. Another commenter stated that the proposed rules provided no avenue for reviewing or

appealing a recipient’s determination as to whether the alleged conduct satisfies the definition of
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sexual harassment. Commenters asserted that the Department has no authority to forbid or
preclude schools from investigating non-Title IV matters that affect their institutions, but only
the authority to require schools to respond to sexual harassment. Several commenters also urged
the Department to transform the provision from a mandatory provision to a permissive provision
by replacing “must” with “may.” Many commenters opposed the dismissal provision believing
that the provision required institutions to always dismiss or ignore allegations that occurred off-
campus. Several commenters cited the concern that dismissing a large number of off-campus
complaints will disincentivize reporting by students altogether, forcing students to go to police
departments instead.

Combined with urging the Department to expand the definition of sexual harassment in §
106.30 or alter the “education program or activity” jurisdictional requirement in § 106.44(a) for
fear that recipients will be required to dismiss too many complaints, many commenters argued
that the mandatory dismissal language in § 106.45(b)(3) effectively foreclosed recipients from
addressing sexual harassment that harms students at alarming rates (e.g., harassment that is
severe but not pervasive, or sexual assaults of students, by other students, that occur outside the
recipient’s education program or activity) even voluntarily (or under State laws) under a
recipient’s non-Title IX codes of conduct.

Some commenters argued that the language in § 106.45(b)(3) was inconsistent with the
language of § 106.44(a) because proposed § 106.45(b)(3) omitted reference to conduct that
occurred “against a person in the United States.”

Discussion: We appreciate commenters’ support for this provision’s requirement that recipients
must investigate allegations in a formal complaint, and agree that this provides complainants

with autonomy over choosing to file a formal complaint that triggers an investigation. We
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acknowledge those comments expressing the concern that as proposed, § 106.45(b)(3)
effectively required recipients to make an initial determination as to whether the alleged conduct
satisfies the definition of sexual harassment in § 106.30 and whether it occurred within the
recipient’s education program or activity, and to dismiss complaints based on that initial
determination, leaving recipients, complainants, and respondents unclear about whether
dismissed allegations could be handled under a recipient’s non-Title IX code of conduct. As
discussed below, we have revised § 106.45(b)(3)(i1) to mirror the conditions listed in § 106.44(a)
(by adding ““against a person in the United States”), and we have added language to clarify that
the mandatory dismissal in this provision is only for Title IX purposes and does not preclude a
recipient from responding to allegations under a recipient’s non-Title IX codes of conduct.

We are also persuaded by commenters who expressed concern that the proposed rules did
not provide an avenue for reviewing or appealing a recipient’s initial determination to dismiss
allegations under this provision, and we have revised § 106.45(b)(3)(iii) to require the recipient
to notify the parties of a dismissal decision, and we have revised § 106.45(b)(8) to give both
parties equal right to appeal a dismissal decision.

The § 106.45 grievance process obligates recipients to investigate and adjudicate
allegations of sexual harassment for Title IX purposes; the Department does not have authority to
require recipients to investigate and adjudicate misconduct that is not covered under Title X, nor
to preclude a recipient from handling misconduct that does not implicate Title IX in the manner
the recipient deems fit. In response to commenters’ concerns, the final regulations clarify that
dismissal is mandatory where the allegations, if true, would not meet the Title IX jurisdictional
conditions (i.e., § 106.30 definition of sexual harassment, against a person in the United States,

in the recipient’s education program or activity), reflecting the same conditions that trigger a
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recipient’s response under § 106.44(a). The criticism of many commenters was well-taken as to
the lack of clarity in the proposed rules regarding a recipient’s discretion to address allegations
subject to the mandatory dismissal through non-Title IX code of conduct processes. The final
regulations therefore revise § 106.45(b)(3)(i) to expressly state (emphasis added) that “the
recipient must dismiss the formal complaint with regard to that conduct for purposes of sexual
harassment under title IX or this part; such a dismissal does not preclude action under another
provision of the recipient’s code of conduct.” The Department notes that recipients retain the
flexibility to employ supportive measures in response to allegations of conduct that does not fall
under Title IX’s purview, as well as to investigate such conduct under the recipient’s own code
of conduct at the recipient’s discretion. This clarifies that the Department does not intend to
dictate how a recipient responds with respect to conduct that does not meet the conditions
specified in § 106.44(a). For similar reasons, the Department does not believe that it has the
authority to make dismissal optional by changing “must dismiss” to “may dismiss” because that
change would imply that if a recipient chose not to dismiss allegations about conduct that does
not meet the conditions specified in § 106.44(a), the Department would nonetheless hold the
recipient accountable for following the prescribed grievance process, but the § 106.45 grievance
process is only required for conduct that falls under Title IX. The Department therefore retains
the mandatory dismissal language in this provision and adds the clarifying language described
above. Thus, these final regulations leave recipients discretion to address allegations of
misconduct that do not trigger a recipient’s Title IX response obligations due to not meeting the
Section 106.30 definition of sexual harassment, not occurring in the recipient’s education

program or activity, or not occurring against a person in the U.S.
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Changes: We are revising § 106.45(b)(3)(i) to add “against a person in the United States” to
align this provision with the conditions stated in § 106.44(a). We are also revising §
106.45(b)(3)(i) to clarify that a mandatory dismissal under this provision is a dismissal for
purposes of Title IX and does not preclude action under another provision of the recipient’s code
of conduct. We add § 106.45(b)(3)(iii) to require recipients to send the parties written notice of
any dismissal decision, and we have revised § 106.45(b)(8) to give both parties equal rights to
appeal a recipient’s dismissal decisions.

Section 106.45(b)(3)(i1)-(ii1) Discretionary Dismissals / Notice of Dismissal

Comments: Some commenters suggested that the Department provide greater flexibility to
institutions to decide whether or not a full investigation is merited. For instance, some
commenters suggested that in circumstances involving a frivolous accusation, a matter that has
already been investigated, complaints by multiple complainants none of whom are willing to
participate in the grievance process, or when there has been an unreasonable delay in filing that
could prejudice the respondent, the Department should grant institutions greater flexibility to
determine whether or not to start or continue a formal investigation. At least one commenter
suggested that, if greater flexibility were provided, institutions should also be required to
document why they did not choose to conduct a formal investigation. Other commenters
requested that the Department expand victims’ options for institutional responses to include non-
adversarial choices.

Discussion: We are persuaded by the commenters urging the Department to grant recipients
greater discretion and flexibility to dismiss formal complaints under certain circumstances.
Accordingly, we are revising § 106.45(b)(3) to permit discretionary dismissals. Specifically, the

Department is adding § 106.45(b)(3)(i1), which allows (but does not require) recipients to
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dismiss formal complaints in three specified circumstances: where a complainant notifies the
Title IX Coordinator in writing that the complainant would like to withdraw the formal
complaint or any allegations therein; where the respondent is no longer enrolled or employed by
the recipient; or where specific circumstances prevent the recipient from gathering evidence
sufficient to reach a determination as to the allegations contained in the formal complaint.

The Department believes that § 106.45(b)(3)(ii) reaffirms the autonomy of complainants
and their ability to choose to remove themselves from the formal grievance process at any point,
while granting recipients the discretion to proceed with an investigation against a respondent
even where the complainant has requested that the formal complaint or allegations be withdrawn
(for example, where the recipient has gathered evidence apart from the complainant’s statements
and desires to reach a determination regarding the respondent’s responsibility). By granting
recipients the discretion to dismiss in situations where the respondent is no longer a student or
employee of the recipient, the Department believes this provision appropriately permits a
recipient to make a dismissal decision based on reasons that may include whether a respondent
poses an ongoing risk to the recipient’s community, whether a determination regarding
responsibility provides a benefit to the complainant even where the recipient lacks control over
the respondent and would be unable to issue disciplinary sanctions, or other reasons.!!** The final
category of discretionary dismissals addresses situations where specific circumstances prevent a

recipient from meeting the recipient’s burden to collect evidence sufficient to reach a

1143 The Department notes that the Elementary and Secondary Education Act of 1965 (ESEA), as amended by the
Every Student Succeeds Act (ESSA), may require a recipient subject to ESEA to take certain steps with respect to
an employee who has been accused of sexual misconduct and that continuing a Title IX sexual harassment
investigation even when the accused employee has left the recipient’s employ may assist the recipient in knowing
whether the recipient does, or does not, have probable cause to believe the employee engaged in sexual misconduct.
E.g., https://www2.ed.gov/policy/elsec/leg/essa/section8546dearcolleagueletter.pdf.
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determination regarding responsibility; for example, where a complainant refuses to participate
in the grievance process (but also has not decided to send written notice stating that the
complainant wishes to withdraw the formal complaint), or where the respondent is not under the
authority of the recipient (for instance because the respondent is a non-student, non-employee
individual who came onto campus and allegedly sexually harassed a complaint), and the
recipient has no way to gather evidence sufficient to make a determination, this provision
permits dismissal. The Department wishes to emphasize that this provision is not the equivalent
of a recipient deciding that the evidence gathered has not met a probable or reasonable cause
threshold or other measure of the quality or weight of the evidence, but rather is intended to
apply narrowly to situations where specific circumstances prevent the recipient from meeting its
burden in § 106.45(b)(5)(i) to gather sufficient evidence to reach a determination. Accordingly, a
recipient should not apply a discretionary dismissal in situations where the recipient does not
know whether it can meet the burden of proof under § 106.45(b)(5)(i). Decisions about whether
the recipient’s burden of proof has been carried must be made in accordance with §§
106.45(b)(6)-(7) — not prematurely made by persons other than the decision-maker, without
following those adjudication and written determination requirements.

The Department declines to authorize a discretionary dismissal for “frivolous” or
“meritless” allegations because many commenters have expressed to the Department well-
founded concerns that complainants have faced disbelief or skepticism when reporting sexual
harassment, and the Department believes that where a complainant has filed a formal complaint,
the recipient must be required to investigate the allegations without dismissing based on a
conclusion that the allegations are frivolous, meritless, or otherwise unfounded, because the

point of the § 106.45 grievance process is to require the recipient to gather and objectively
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evaluate relevant evidence before reaching conclusions about the merits of the allegations. In
making the revisions to § 106.45(b)(3)(i1) authorizing three grounds for a discretionary dismissal
of a formal complaint (or allegations therein), the Department believes it is reaching a fair
balance between obligating the recipient to fully investigate all allegations that a complainant has
presented in a formal complaint, with the recognition that certain circumstances render
completion of an investigation futile. Because these three grounds for dismissal are discretionary
rather than mandatory, the recipient retains discretion to take into account the unique facts and
circumstances of each case before reaching a dismissal decision.

Finally, we are also persuaded by commenters’ recommendations that the Department
offer the parties an appeal from a recipient’s dismissal decisions. The final regulations add §
106.45(b)(3)(ii1) requiring that the recipient promptly send the parties written notice so that the
parties know when a formal complaint (or allegations therein) has been dismissed (whether
under mandatory dismissal, or discretionary dismissal), including the reason for the dismissal.
This requirement promotes a fair process by informing both parties of recipient’s actions during
the grievance process particularly as to a matter as significant as a dismissal of a formal
complaint (or allegations therein). Including an explicit notice requirement under this provision
is also consistent with the Department’s goal of providing greater clarity and transparency as to a
recipient’s obligations and what the parties to a formal grievance process can expect. The final
regulations also revise the appeals provision at § 106.45(b)(8) to allow the parties equal
opportunity to appeal any dismissal decision of the recipient.

Changes: The Department is adding § 106.45(b)(3)(ii) to specify three situations where a
recipient is permitted but not required to dismiss a formal complaint: where a complainant

notifies the Title IX Coordinator in writing that the complainant would like to withdraw the

967

T & Memraiftiag Materials Page 1010



formal complaint or any allegations therein; where the respondent is no longer enrolled or
employed by the recipient; or where specific circumstances prevent the recipient from gathering
evidence sufficient to reach a determination as to the allegations contained in the formal
complaint. The Department is also adding § 106.45(b)(3)(iii) to require a recipient to notify the
parties, in writing, as to any mandatory or discretionary dismissal and reasons for the dismissal.
We also revise the appeals provision at § 106.45(b)(8) to allow the parties equal opportunity to
appeal any dismissal decision of the recipient.

Section 106.45(b)(4) Consolidation of Formal Complaints

Comments: One commenter suggested revising references to “both parties” to “all parties” to
account for incidents that involve more than two parties. One commenter criticized the proposed
rules for seeming to contemplate that sexual harassment incidents only involve a single victim
and a single perpetrator and failing to acknowledge that the process may involve multiple groups
of people on either side. Another commenter asked the Department to explain how a single
incident involving multiple parties would be handled. A few commenters asserted that some
recipients have a practice of not allowing a respondent to pursue a counter-complaint against an
original complainant, resulting in what one commenter characterized as an unfair rule that
amounts to “first to file, wins.”

Discussion: In response to commenters’ concerns that the proposed rules did not sufficiently
provide clarity about situations involving multiple parties, and in response to commenters who
asserted that recipients have not always understood how to handle a complaint filed by one party
against the other party, the Department adds § 106.45(b)(4), addressing consolidation of formal
complaints. The Department believes that recipients and parties will benefit from knowing that

recipients have discretion to consolidate formal complaints in situations that arise out of the same
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facts or circumstances and involve more than one complainant, more than one respondent, or
what amount to counter-complaints by one party against the other. Section 106.45(b)(4) further
clarifies that where a grievance process involves more than one complainant or respondent,

2% ¢

references to the singular “party,” “complainant” or “respondent” include the plural.

Changes: The final regulations add § 106.45(b)(4) to give recipients discretion to consolidate
formal complaints of sexual harassment where the allegations of sexual harassment arise out of
the same facts or circumstances. Where a grievance process involves more than one complainant

9% ¢

or more than one respondent, references in § 106.45 to the singular “party,” “complainant,” or
“respondent” include the plural, as applicable.

Investigation

Section 106.45(b)(5)(1) Burdens of Proof and Gathering Evidence Rest on the Recipient

Comments: Some commenters supported this provision based on personal stories involving the
recipient placing the burden of proof on a party when the party had no rights to interview
witnesses or inspect locations involved in the incident. One commenter supported this provision
because it is entirely appropriate that complainants not be assigned the burden of proof or burden
of producing evidence since they are seeking equal access to education and it is the school that
should provide equal access, and removing these burdens from the shoulders of the respondent is
also an important part of the accused’s presumption of innocence. One commenter supported
placing the burden of proof on the recipient because it is always the school’s responsibility to
ensure compliance with Title IX.

Some commenters believe that placing the burden of proof on the recipient is tantamount
to putting it on the survivor(s) to prove all the elements of the assault, which is an impossible

burden and which will deter survivor(s) from reporting and recovering from the assault. One
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commenter supported placing the burden of gathering evidence on the recipient but not the
burden of proof because the recipient is not a party to the proceeding. Some commenters
expressed concern that this provision of the final regulations will cause instability in the system
because placing the burden of gathering evidence on the recipient suggests an adversarial rather
than educational process and opens recipients up to charges that the recipient failed to do enough
to gather evidence. Various commenters also contended that this provision of the final
regulations is too strict and demanding. Some commenters suggested that Title IX requires only
that an institution demonstrate that it did not act with deliberate indifference when it had actual
knowledge of sexual harassment or sexual assault — not proving whether each factual allegation
in a complaint has merit — and that requiring a recipient to prove each allegation is a burden that
Title IX itself has not imposed on recipients.

Some commenters suggested explaining what the recipient can and cannot do in pursuit
of gathering evidence, or limiting the recipient’s burden to gathering evidence “reasonably
available.” Other commenters suggested requiring the recipient to investigate all reasonable leads
and interview all witnesses identified by the parties.

Discussion: The Department appreciates commenters’ support for § 106.45(b)(5)(i). The
Department agrees with commenters who asserted that the recipient is responsible for ensuring
equal access to education programs and activities and should not place the burden of gathering
relevant evidence, or meeting a burden of proof, on either party; Title IX obligates recipients to
operate education programs and activities free from sex discrimination, and does not place
burdens on students or employees who are seeking to maintain the equal educational access that
recipients are obligated to provide. The Department believes that § 106.45(b)(5)(i) is important

to providing a fair process to both parties by taking the burden of factually determining which
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situations require redress of sexual harassment off the shoulders of the parties. At the same time,
the final regulations ensure that parties may participate fully and robustly in the investigation
process, by gathering evidence, presenting fact and expert witnesses, reviewing the evidence
gathered, responding to the investigative report that summarizes relevant evidence, and asking
questions of other parties and witnesses before a decision-maker has reached a determination
regarding responsibility.

The Department disagrees that § 106.45(b)(5)(1) places a de facto burden of proof on the
complainant to prove the elements of an alleged assault, and disagrees that this provision is likely
to chill reporting. To the contrary, this provision clearly prevents a recipient from placing that
burden on a complainant (or a respondent). The Department disagrees that the recipient should
bear the burden of producing evidence yet not bear the burden of proof at the adjudication; the
Department recognizes that the recipient is not a party to the proceeding, but this does not
prevent the recipient from presenting evidence to the decision-maker, who must then objectively
evaluate relevant evidence (both inculpatory and exculpatory) and reach a determination
regarding responsibility. Nothing about having to carry the burden of proof suggests that the
recipient must desire or advocate for meeting (or not meeting) the burden of proof; to the
contrary, the final regulations contemplate that the recipient remains objective and impartial
throughout the grievance process, as emphasized by requiring a recipient’s Title IX personnel
involved in a grievance process to serve free from bias and conflicts of interest and to be trained
in how to serve impartially and how to conduct a grievance process.!'** Whether the evidence

gathered and presented by the recipient (i.e., gathered by the investigator and with respect to

114 Section 106.45(b)(1)(iii).
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relevant evidence, summarized in an investigative report) does or does not meet the burden of
proof, the recipient’s obligation is the same: to respond to the determination regarding
responsibility by complying with § 106.45 (including effectively implementing remedies for the
complainant if the respondent is determined to be responsible).! !4’

The Department recognizes that bearing the burden of proof may seem uncomfortable for
recipients who do not wish to place themselves “between” two members of their community or
be viewed as prosecutors adversarial to the respondent. The Department does not believe that
this provision makes Title IX proceedings more adversarial; rather, these proceedings are
inherently adversarial, often involving competing plausible narratives and high stakes for both
parties, and recipients are obligated to identify and address sexual harassment that occurs in the
recipient’s education program or activity. The final regulations do not require a recipient to take
an adversarial posture with respect to either party, and in fact require impartiality. Ultimately,
however, the recipient itself must take action in response to the determination regarding
responsibility that directly affects both parties, and it is the recipient’s burden to impartially
gather evidence and present it so that the decision-maker can determine whether the recipient
(not either party) has shown that the weight of the evidence reaches or falls short of the standard
of evidence selected by the recipient for making determinations. The Department is aware that
the final regulations contemplate a recipient fulfilling many obligations that, while performed by
several different individuals, are legally attributable to the recipient itself. However, this does not
mean that the recipient, having appropriately designated individuals to perform certain roles in

fulfillment of the recipient’s obligations, cannot meet a burden to gather and collect evidence,

1145 Section 106.45(b)(1)(i); § 106.45(b)(7)(iv).
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present the evidence to a decision-maker, and reach a fair and accurate determination. Thus, the
Department disagrees that this provision is too strict or demanding.

The Department agrees that the Supreme Court framework for private Title IX litigation
applies a deliberate indifference standard to known sexual harassment (including reports or
allegations of sexual harassment). As explained in the “Adoption and Adaption of the Supreme
Court’s Framework to Address Sexual Harassment” section of this preamble, the Department
intentionally adopts that framework, and adapts it for administrative enforcement purposes so
that these final regulations hold a recipient liable not only when the recipient may be deemed to
have intentionally committed sex discrimination (i.e., by being deliberately indifferent to actual
knowledge of actionable sexual harassment) but also when a recipient has violated regulatory
obligations that, while they may not purport to represent definitions of sex discrimination are
required in order to further Title IX’s non-discrimination mandate. One of the ways in which the
Department adapts that framework is concluding that where a complainant wants a recipient to
investigate allegations, the recipient must conduct an investigation and adjudication, and provide
remedies to that complainant if the respondent is found responsible. While this response may or
may not be required in private Title IX lawsuits, the Department has determined that a
consistent, fair grievance process to resolve sexual harassment allegations, under the conditions
prescribed in the final regulations, effectuates the purpose of Title IX to provide individuals with
effective protections against discriminatory practices.

The Department appreciates commenters’ suggestions that this provision be narrowed
(e.g., to state that the burden is to gather evidence “reasonably available) or broadened (e.g., to
require investigation of “all” leads or interviews of all witnesses), or to further specify steps a

recipient must take to gather evidence. The Department believes that the scope of §
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106.45(b)(5)(1) appropriately obligates a recipient to undertake a thorough search for relevant
facts and evidence pertaining to a particular case, while operating under the constraints of
conducting and concluding the investigation under designated, reasonably prompt time frames
and without powers of subpoena. Such conditions limit the extensiveness or comprehensiveness
of a recipient’s efforts to gather evidence while reasonably expecting the recipient to gather
evidence that is available.

Changes: None.

Section 106.45(b)(5)(i1) Equal Opportunity to Present Witnesses and Other

Inculpatory/Exculpatory Evidence

Comments: Many commenters supported § 106.45(b)(5)(i1), asserting that it will provide equal
opportunity for the parties to present witnesses and other evidence. Commenters stated that this
provision will make the grievance process clearer, provide more reliable outcomes, and afford
participants important due process protections. One commenter asserted that this provision will
create greater uniformity between Title IX regulations and other justice systems in the U.S.
designed to deal with similar issues. This commenter also asserted that this provision will reduce
the risk of a false positive guilty finding for an innocent student accused of sexual harassment.
At the same time, one commenter expressed concerns that allowing respondents to hear
the complainant’s evidence and learn the identity of the complainants’ witnesses will enable the
respondent to intimidate the complainant, intimidate the complainant’s witnesses, or spread lies
about the complainant. Another commenter argued that previous guidance and regulations
already allowed for schools to give each party a chance to present evidence, so the proposed

rules are superfluous.
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Several commenters recounted personal stories about Title IX Coordinators failing to
consider a respondent’s exculpatory evidence, including refusing to ask questions the respondent
wished to ask the complainant or the complainant’s witnesses, and refusing to speak with the
respondent’s witnesses. One commenter submitted a personal story about the recipient never
providing the respondent with the complainant’s evidence, which the commenter contended
severely hindered the respondent’s ability to defend against the complainant’s allegations.

One commenter stated approvingly that a provision similar to § 106.45(b)(5)(ii) also
appears in the Harvard Law School Sexual and Gender-Based Harassment Policy, under which
all parties are afforded due process protections, including the right to present evidence and
witnesses at a live hearing before an impartial decision maker. Another commenter suggested
that § 106.45(b)(5)(i1) should give the parties an equal opportunity to identify witnesses.

One commenter believed that the provision is consistent with the Sixth Amendment right
to confront adverse witnesses, call favorable witnesses, as well as the right to effective assistance
of counsel. The commenter argued that some universities have a practice refusing respondents
the assistance of counsel, which meant that a young person must defend against trained, seasoned
Title IX Coordinators who often serve as the investigator (and sometimes also the decision-
maker) in a case. The commenter also cited numerous situations of students being prevented
from introducing exculpatory evidence ostensibly on the basis of the complex rules of evidence
applied in courtrooms that universities purport to apply to Title IX proceedings, yet universities
selectively apply court-based evidentiary rules in ways designed to disadvantage respondents.
Commenters asserted that universities allow hearsay and other evidence into Title IX
proceedings under the argument that the hearings are an “informal” or an “educational” process

where more relaxed rules are applied, yet do not carefully apply all the court evidentiary rules
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that ensure hearsay evidence is reliable before being admissible, and at the same time refuse to
allow respondents to cross-examine witnesses who are making non-hearsay statements at a
hearing.

One commenter asked the Department to require recipients to provide training materials
to parties upon request. The commenter requested that the training materials must explain what
evidence may or may not be considered in light of what the commenter believed is bias that most
Title IX Coordinators hold in favor of victims.

Discussion: The Department agrees with commenters who asserted that § 106.45(b)(5)(ii) will
improve the grievance process for all parties, and appreciates references to the beneficial impact
of other laws and policies (including Department guidance) that include similar provisions.!!4®
The Department acknowledges the personal experiences shared by commenters describing
instances in which recipients have ignored, discounted, or denied opportunities to introduce
exculpatory evidence, and the Department also acknowledges that other commenters recounted
personal experiences involving recipients ignoring, discounting, or denying opportunity to
introduce inculpatory evidence (by, for example, showing evidence to a respondent or
respondent’s attorney without showing it to the complainant). The Department appreciates that

many recipients already require Title IX personnel to allow both parties equal opportunity to

present evidence and witnesses, but in light of commenters’ anecdotal evidence and for reasons

1146 A5 discussed throughout this preamble, including in the “Support and Opposition for the Grievance Process in
the § 106.45 Grievance Process” and the “Role of Due Process in the Grievance Process” sections of this preamble,
the Department has considered grievance procedures in use by particular recipients, prescribed under various State
and other Federal laws, recommended by advocacy organizations, and from other sources, and has intentionally
crafted the § 106.45 grievance process to contain those procedural rights and protections that best serve Title [X’s
non-discrimination mandate, comport with constitutional due process and fundamental fairness, and may reasonably
be implemented in the context of an educational institution as opposed to courts of law.
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discussed in the “Role of Due Process in the Grievance Process” section of this preamble, the
reality and perception is that too many recipients fail to consider inculpatory or exculpatory
evidence resulting in real and perceived injustices for complainants and respondents. Equal
opportunity to present inculpatory evidence and exculpatory evidence, including fact witnesses
and expert witnesses, is an important procedural right and protection for both parties, and will
improve the reliability and legitimacy of the outcomes recipients reach in Title [X sexual
harassment grievance processes.

The Department received numerous comments expressing concern about the potential for
retaliation and recounting experiences of retaliation suffered by complainants and respondents.
The Department has added § 106.71 in these final regulations, explicitly prohibiting any person
from intimidating, threatening, coercing, or discriminating against another individual for the
purpose of interfering with any right or privilege secured by Title IX. The retaliation provision
also requires that the identities of complainants, respondents, and witnesses must be kept
confidential, except as permitted by FERPA, required by law, or to the extent necessary to carry
out a Title IX grievance process. Section 106.71 also authorizes parties to file complaints
alleging retaliation under § 106.8(c) which requires recipients to adopt and publish grievance
procedures that provide for the prompt and equitable resolution of complaints of sex
discrimination. The Department believes that this provision will deter retaliation, as well as
afford parties and the recipient the opportunity promptly to redress retaliation that does occur.

In response to commenters who asserted that recipients should specify in their materials
used to train Title IX personnel what evidence is relevant or admissible, we have revised §

106.45(b)(1)(iii) to require a recipient’s investigators and decision-makers to receive training on
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issues of relevance,'!'’ including for a decision-maker training on when questions about a

complainant’s prior sexual history are deemed “not relevant” under § 106.45(b)(6). Section
106.45(b)(1)(ii1) continues to require training on how to conduct an investigation and grievance
process, such that each aspect of a recipient’s procedural rules (including evidentiary rules) that a
recipient must adopt in order to comply with these regulations, and any additional rules that are

consistent with these final regulations,!!

must be included in the training for a recipient’s Title
IX personnel. Further, if a recipient trains Title IX personnel to evaluate, credit, or assign weight
to types of relevant, admissible evidence, that topic will be reflected in the recipient’s training
materials. The Department agrees with commenters who urged the Department to require that the
recipients publicize their training materials, because such a requirement will improve the
transparency of a recipient’s grievance process. Accordingly, the Department requires recipients
to make materials used to train a recipient’s Title IX personnel publicly available on recipients’
websites, under § 106.45(b)(10).

Changes: We are revising § 106.45(b)(5)(i1) to require recipients to provide an equal opportunity
for all parties to present both fact and expert witnesses. We are also revising § 106.45(b)(10) to

require recipients to make the materials used to train Title [X personnel publicly available on

recipients’ websites or, if a recipient does not have a website, available upon request for

1147 For discussion of these final regulations’ requirement that relevant evidence, and only relevant evidence, must
be objectively evaluated to reach a determination regarding responsibility, and the specific types of evidence that
these final regulations deem irrelevant or excluded from consideration in a grievance process (e.g., a complainant’s
prior sexual history, any party’s medical, psychological, and similar records, any information protected by a legally
recognized privilege, and (as to adjudications by postsecondary institutions), party or witness statements that have
not been subjected to cross-examination at a live hearing, see the “Hearings” subsection of the “Section 106.45
Recipient’s Response to Formal Complaints” section of this preamble.

1148 The revised introductory sentence of § 106.45(b) expressly allows recipients to adopt rules that apply to the
recipient’s grievance process, other than those required under § 106.45, so long as such additional rules apply
equally to both parties. For example, a postsecondary institution recipient may adopt reasonable rules of order and
decorum to govern the conduct of live hearings.
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inspection by members of the public. We have also added § 106.71 to the final regulations to
expressly prohibit retaliating against any individual for exercising rights under Title IX.
Comments: One commenter requested the Department to modify § 106.45(b)(5)(ii) to expressly
allow a party’s mental health history to be introduced as evidence. One commenter argued that
the respondent should be permitted to admit as evidence instances where the complainant had
accused other students of sexual misconduct in the past. One commenter argued that
complainants often receive the benefit of certain types of evidence, such as hearsay and victim
impact statements, while respondents are denied the use of the same evidence and arguments.
The commenter asked the Department to level the playing field by allowing respondents to write
their own impact statement and present evidence such as the results of lie detector tests if the
hearing allows complainants the use of similar evidence. Another commenter asked the
Department to direct recipients to exclude irrelevant evidence.

One commenter suggested that, at the initial complaint stage, complainants should be
able to present additional evidence to prevent the recipient from quickly dismissing the
complainant’s complaint and if the complainant can provide sufficient evidence, then the
commenter asked the Department to require the recipient to open a case and investigate the
allegations. A few commenters asked the Department to afford both parties the right to present
evidence, not just at the investigation stage, but also during the hearings themselves and during
the appeal process. One commenter suggested that the Department should require recipients to
consider new evidence at the hearing, including evidence of retaliation or additional harassment
by the respondent.

Discussion: A recipient’s grievance process must objectively evaluate all relevant evidence (§

106.45(b)(1)(i1)). Section 106.45(b)(5)(ii1) of these final regulations requires the recipients to
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refrain from restricting the ability of either party to gather and present relevant evidence. Section
106.45(b)(5)(v1) permits both parties equal opportunity to inspect and review all evidence
directly related to the allegations. Section 106.45(b)(6)(1)-(i1) directs the decision-maker to allow
parties to ask witnesses all relevant questions and follow-up questions, and § 106.45(b)(6)(1)
expressly states that only relevant cross-examination questions may be asked at a live hearing.
The requirement for recipients to summarize and evaluate relevant evidence, and specification of
certain types of evidence that must be deemed not relevant or are otherwise inadmissible in a
grievance process pursuant to § 106.45, appropriately directs recipients to focus investigations
and adjudications on evidence pertinent to proving whether facts material to the allegations
under investigation are more or less likely to be true (i.e., on what is relevant). At the same time,
§ 106.45 deems certain evidence and information not relevant or otherwise not subject to use in a

1149

grievance process: information protected by a legally recognized privilege; ' evidence about a

complainant’s prior sexual history;!'!>

any party’s medical, psychological, and similar records
unless the party has given voluntary, written consent;'!'*! and (as to adjudications by
postsecondary institutions), party or witness statements that have not been subjected to cross-
examination at a live hearing.!'>?

These final regulations require objective evaluation of relevant evidence, and contain

several provisions specifying types of evidence deemed irrelevant or excluded from

consideration in a grievance process; a recipient may not adopt evidentiary rules of admissibility

1149 Section 106.45(b)(1)(x).
1150 Section 106.45(b)(6)(i)-(ii).
151 Section 106.45(b)(5)(0).
1152 Section 106.45(b)(6)().
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that contravene those evidentiary requirements prescribed under § 106.45. For example, a
recipient may not adopt a rule excluding relevant evidence whose probative value is substantially
outweighed by the danger of unfair prejudice; although such a rule is part of the Federal Rules of
Evidence, the Federal Rules of Evidence constitute a complex, comprehensive set of evidentiary
rules and exceptions designed to be applied by judges and lawyers, while Title IX grievance
processes are not court trials and are expected to be overseen by layperson officials of a school,
college, or university rather than by a judge or lawyer. Similarly, a recipient may not adopt rules
excluding certain types of relevant evidence (e.g., lie detector test results, or rape kits) where the
type of evidence is not either deemed “not relevant” (as is, for instance, evidence concerning a
complainant’s prior sexual history'!**) or otherwise barred from use under § 106.45 (as is, for
instance, information protected by a legally recognized privilege!!>*). However, the § 106.45
grievance process does not prescribe rules governing how admissible, relevant evidence must be
evaluated for weight or credibility by a recipient’s decision-maker, and recipients thus have
discretion to adopt and apply rules in that regard, so long as such rules do not conflict with §
106.45 and apply equally to both parties.!!*> In response to commenters’ concerns that the final
regulations do not specify rules about evaluation of evidence, and recognizing that recipients
therefore have discretion to adopt rules not otherwise prohibited under § 106.45, the final
regulations acknowledge this reality by adding language to the introductory sentence of §
106.45(b): “Any provisions, rules, or practices other than those required by § 106.45 that a

recipient adopts as part of its grievance process for handling formal complaints of sexual

153 Section 106.45(b)(6)(i)-(ii).
1154 Section 106.45(b)(1)(x).
1155 Section 106.45(b) (introductory sentence).
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harassment, as defined in § 106.30, must apply equally to both parties.” A recipient may, for
example, adopt a rule regarding the weight or credibility (but not the admissibility) that a
decision-maker should assign to evidence of a party’s prior bad acts, so long as such a rule
applied equally to the prior bad acts of complainants and the prior bad acts of respondents.
Because a recipient’s investigators and decision-makers must be trained specifically with respect

291156

to “issues of relevance, any rules adopted by a recipient in this regard should be reflected in

the recipient’s training materials, which must be publicly available.!'’

As to a commenter’s request that the Department require the recipient to investigate a
complaint of sexual harassment or assault if the complainant can supply enough evidence to
overcome the recipient’s dismissal, the final regulations address mandatory and discretionary
dismissals, including expressly giving both parties the right to appeal a recipient’s dismissal
decision, and one basis of appeal expressly includes where newly discovered evidence may
affect the outcome.!!>® Thus, if a recipient dismisses a formal complaint under § 106.45(b)(3)(i)
because, for instance, the recipient concludes that the misconduct alleged does not meet the
definition of sexual harassment in § 106.30, the complainant can appeal that dismissal, for
example by asserting that newly discovered evidence demonstrates that the misconduct in fact
does meet the § 106.30 definition of sexual harassment, or alternatively by asserting procedural

irregularity on the basis that the alleged conduct in fact does meet the definition of § 106.30

sexual harassment and thus mandatory dismissal was inappropriate under § 106.45(b)(3)(i).

1156 Section 106.45(b)(1)(iii).
1157 Section 106.45(b)(10)(i)(D).
1158 Section 106.45(b)(8).
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As to commenters’ request to allow both parties to introduce new evidence at every stage,
including the hearing and on appeal, the final regulations require recipients to allow both parties
equally to appeal on certain bases including newly discovered evidence that may affect the
outcome of the matter (as well as on the basis of procedural irregularity, or conflict of interest of
bias, that may have affected the outcome).!!> For reasons discussed above, the Department
declines to be more prescriptive than the Department believes is necessary to ensure a consistent,
fair grievance process, and thus leaves decisions about other circumstances under which a party
may offer or present evidence in the recipient’s discretion, so long as a recipient’s rules in this
regard comply with § 106.45(b)(5)(ii) by giving “equal opportunity” to both parties to present
witnesses (including fact witnesses and expert witnesses) and other evidence (including
inculpatory and exculpatory evidence).

Changes: The Department is revising § 106.45(b)(5)(ii) to add the phrase “including fact and
expert witnesses” to clarify that the equal opportunity to present witnesses must apply to experts.
The final regulations also add language to the introductory sentence of § 106.45(b) stating that
rules adopted by a recipient for use in the grievance process must apply equally to both parties.
We have also added § 106.45(b)(1)(x) prohibiting use of information protected by a legally
recognized privilege. We have also revised § 106.45(b)(5)(1) prohibiting use of a party’s medical,

psychological, and other treatment records without the party’s voluntary, written consent.

1159 Id.
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Section 106.45(b)(5)(ii1) Recipients Must Not Restrict Ability of Either Party to Discuss

Allegations or Gather and Present Relevant Evidence

Comments: Some commenters expressed support for § 106.45(b)(5)(iii), noting that First
Amendment free speech issues are implicated when schools impose “gag orders” on parties’
ability to speak about a Title IX situation. A few commenters noted that recipients’ application of
gag orders ends up preventing parties from collecting evidence by preventing them from talking
to possible witnesses, and even from calling parents or friends for support.

Many commenters argued that this provision will harm survivors and chill reporting
because survivors often feel severe distress when other students know of the survivor’s report, or
experience stigma and backlash when other students find out the survivor made a formal
complaint, which deters reporting.''®® Other commenters argued that a provision that permits
sensitive information to be disseminated and even published on social media or campus
newspapers results in loss of privacy and anonymity that betrays already-traumatized survivors.
Other commenters opposed this provision fearing it will negatively affect both parties by leading
to gossip, shaming, retaliation, and defamation. Other commenters believed this provision opens
the door to witness or evidence tampering and intimidation and/or interference with the
investigation. Other commenters asserted that the final regulations should permit each party to
identify witnesses but then permit only the recipient to discuss the allegations with the witnesses,

because witnesses might be more forthcoming with an investigator than with a party.

1160 Commenters cited: Alan M. Gross et al., An examination of sexual violence against college women, 12
VIOLENCE AGAINST WOMEN 3 (2006).
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Some commenters believed that with regard to elementary and secondary schools, the
final regulations should clarify the extent to which this provision applies because common sense
suggests that a school administrator, such as a principal, should be able to restrict a student from
randomly or maliciously discussing allegations of sexual harassment without impeding the
student’s ability to participate in the formal complaint process.

Several commenters urged the Department to modify this provision in one or more of the
following ways: the parties must be permitted to discuss allegations only with those who have a
need to know those allegations; the recipient may limit any communication to solely neutral
communication specifically intended to gather witnesses and evidence or participate in the
grievance process; the recipient may limit the parties’ communication or contact with each other
during the investigation and prohibit disparaging communications, if those limits apply equally
to both parties; recipients must be permitted to restrict the discussion or dissemination of
materials marked as confidential; while parties should be allowed to discuss the general nature of
the allegations under investigation, recipients should have the authority to limit parties from
discussing specific evidence provided under §106.45(b)(5)(vi) with anyone other than their
advisor; the evidence discussed should be limited to that which is made accessible to the
decision-maker(s), which mirrors the requirements in VAWA; the final regulations should
provide an initial warning that neither party is to aggravate the problem in any manner; the final
regulations should include language permitting the issuance of “no contact” orders as a
supportive measure; the final regulations should prohibit parties from engaging in retaliatory
conduct in violation of institutional policies.

Discussion: The Department appreciates commenters’ support for § 106.45(b)(5)(ii1). The

Department acknowledges the concerns expressed by other commenters concerned about
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confidentiality and retaliation problems that may arise from application of this provision. This
provision contains two related requirements: that a recipient not restrict a party’s ability to (i)
discuss the allegations under investigation or (i1) gather and present evidence. The two
requirements overlap somewhat but serve distinct purposes.

As to this provision’s requirement that a recipient not restrict a party’s ability to discuss
the allegations under investigation, the Department believes that a recipient should not, under the
guise of confidentiality concerns, impose prior restraints on students’ and employees’ ability to
discuss (i.e., speak or write about) the allegations under investigation, for example with a parent,
friend, or other source of emotional support, or with an advocacy organization. Many
commenters have observed that the grievance process is stressful, difficult to navigate, and
distressing for both parties, many of whom in the postsecondary institution context are young
adults “on their own” for the first time, and many of whom in the elementary and secondary
school context are minors. The Department does not believe recipients should render parties
feeling isolated or alone through the grievance process by restricting parties’ ability to seek
advice and support outside the recipient’s provision of supportive measures. Nor should a party
face prior restraint on the party’s ability to discuss the allegations under investigation where the
party intends to, for example, criticize the recipient’s handling of the investigation or approach to
Title IX generally. The Department notes that student activism, and employee publication of
articles and essays, has spurred many recipients to change or improve Title IX procedures, and
often such activism and publications have included discussion by parties to a Title IX grievance
process of perceived flaws in the recipient’s Title IX policies and procedures. The Department
further notes that § 106.45(b)(5)(iii) is not unlimited in scope; by its terms, this provision stops a

recipient from restricting parties’ ability to discuss “the allegations under investigation.” This
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provision does not, therefore, apply to discussion of information that does not consist of “the
allegations under investigation” (for example, evidence related to the allegations that has been
collected and exchanged between the parties and their advisors during the investigation under §
106.45(b)(5)(vi), or the investigative report summarizing relevant evidence sent to the parties
and their advisors under § 106.45(b)(5)(vii)).

As to the requirement in § 106.45(b)(5)(iii) that recipients must not restrict parties’ ability
“to gather and present evidence,” the purpose of this provision is to ensure that parties have
equal opportunity to participate in serving their own respective interests in affecting the outcome
of the case. This provision helps ensure that other procedural rights under § 106.45 are
meaningful to the parties; for example, while the parties have equal opportunity to inspect and
review evidence gathered by the recipient under § 106.45(b)(5)(vi), this provision helps make
that right meaningful by ensuring that no party’s ability to gather evidence (e.g., by contacting a
potential witness, or taking photographs of the location where the incident occurred) is hampered
by the recipient.

Finally, the two requirements of this provision sometimes overlap, such as where a
party’s ability to “discuss the allegations under investigation” is necessary precisely so that the
party can “gather and present evidence,” for example to seek advice from an advocacy
organization or explain to campus security the need to access a building to inspect the location of
an alleged incident.

The Department appreciates the opportunity to clarify that this provision in no way
immunizes a party from abusing the right to “discuss the allegations under investigation” by, for
example, discussing those allegations in a manner that exposes the party to liability for

defamation or related privacy torts, or in a manner that constitutes unlawful retaliation. In

987

T & Memraiftiag Materials Page 1030



response to many commenters concerned that the proposed rules did not address retaliation, the
final regulations add § 106.71 prohibiting retaliation and stating in relevant part (emphasis
added): “No recipient or other person may intimidate, threaten, coerce, or discriminate against
any individual for the purpose of interfering with any right or privilege secured by title IX or this
part[.]”!!6! The Department thus believes that § 106.45(b)(5)(iii) — permitting the parties to
discuss the allegations under investigation, and to gather and present evidence — furthers the
Department’s interest in promoting a fair investigation that gives both parties meaningful
opportunity to participate in advancing the party’s own interests in case, while abuses of a
party’s ability to discuss the allegations can be addressed through tort law and retaliation
prohibitions.

The Department recognizes commenters’ concerns that some discussion about the
allegations under investigation may fall short of retaliation or tortious conduct, yet still cause
harmful effects. For example, discussion and gossip about the allegations may negatively impact
a party’s social relationships. For the above reasons, the Department believes that the benefits of
§ 106.45(b)(5)(iii), for both parties, outweigh the harm that could result from this provision. This
provision, by its terms, applies only to discussion of “the allegations under investigation,” which
means that where a complainant reports sexual harassment but no formal complaint is filed, §
106.45(b)(5)(iii) does not apply, leaving recipients discretion to impose non-disclosure or

confidentiality requirements on complainants and respondents. Thus, reporting should not be

1161 Ag discussed in the “Retaliation” section of this preamble, § 106.71 takes care to protect the constitutional free

speech rights of students and employees at public institutions that must protect constitutional rights. Nonetheless,
abuse of speech unprotected by the First Amendment, when such speech amounts to intimidation, threats, or
coercion for the purpose of chilling exercise of a person’s Title IX rights, is prohibited retaliation.
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chilled by this provision because it does not apply to a report of sexual harassment but only
where a formal complaint is filed. One reason why the final regulations take great care to
preserve a complainant’s autonomy to file or not file a formal complaint (yet still receive
supportive measures either way) is because participating in a grievance process is a weighty and
serious matter, and each complainant should have control over whether or not to undertake that
process.'1®2 Once allegations are made in a formal complaint, a fair grievance process requires
that both parties have every opportunity to fully, meaningfully participate by locating evidence
that furthers the party’s interests and by confiding in others to receive emotional support and for
other personally expressive purposes. The Department believes that this provision, by its plain
language, limits the scope of what can be discussed, and laws prohibiting tortious speech and
invasion of privacy, and retaliation prohibitions, protect all parties against abusive “discussion”
otherwise permitted by this provision.

The Department has considered carefully the concerns of several commenters who
believe this provision will lead to witness tampering or intimidation, or otherwise interfere with a
proper investigation. As to witness intimidation, such conduct is prohibited under § 106.71(a).
As to whether a party approaching or speaking to a witness could constitute “tampering,” the
Department believes that generally, a party’s communication with a witness or potential witness
must be considered part of a party’s right to meaningfully participate in furthering the party’s

interests in the case, and not an “interference” with the investigation. However, where a party’s

1162 As discussed elsewhere in the preamble, including in the “Formal Complaint” subsection of the “Section 106.30
Definitions” section, the decision to initiate a grievance process against the wishes of a complainant is one that must
be undertaken only when the Title IX Coordinator determines that signing a formal complaint initiating a grievance
process against a respondent is not clearly unreasonable in light of the known circumstances.
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conduct toward a witness might constitute “tampering” (for instance, by attempting to alter or
prevent a witness’s testimony), such conduct also is prohibited under § 106.71(a). Some
commenters were particularly concerned that a party’s communication with a witness could
result in the witness telling a different story to the party than the witness is willing to tell an
investigator; any such inconsistencies or discrepancies would be taken into account by the
parties, investigator, and decision-maker but do not necessarily constitute “interference” with the
investigation by the party who spoke with the witness. Furthermore, in some situations, a party
may not know the identity of witnesses until discussing the situation with others (for example,
asking a roommate who was at the party at which the alleged incident occurred so as to discover
whether any party attendees witnessed relevant events); thus, the Department declines to require
that only recipients (or their investigators) may communicate with witnesses or potential
witnesses.

With respect to commenters concerned about applying this provision in elementary and
secondary schools, the Department disagrees that this provision forbids a school principal from
warning students not to speak “maliciously” since malicious discussion intended to interfere with
the other party’s Title IX rights would constitute prohibited retaliation.

For the reasons discussed above, the Department declines to narrow or modify this
provision per commenters’ various suggestions. The Department believes that parties, not
recipients, should determine who has a “need to know” about the allegations in order to provide
advice, support, or assistance to a party during a grievance process; for similar reasons,
recipients should not determine what information to label “confidential.” Limiting a party’s
discussions to “neutral” communications, or to communications solely for the purpose of

gathering evidence, would deprive the parties of the benefits discussed above, such as seeking
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emotional support and using the party’s experience to express viewpoints on the larger issues of
sexual violence or Title IX policies and procedures; for the same reasons the Department
declines to narrow this provision to allow discussion only with advisors or to require a warning
to parties that neither party should “aggravate the problem.” This provision does not affect a
recipient’s discretion to restrict parties from contact or communication with each other through,
e.g., mutual no-contact orders that meet the definition of supportive measures in § 106.30. Where
“disparaging communications” are unprotected under the Constitution and violate tort laws or
constitute retaliation, such communications may be prohibited without violating this provision.
This provision applies to discussion of “the allegations under investigation” and not to the
evidence subject to the parties’ inspection and review under § 106.45(b)(5)(vi).

Changes: The final regulations add § 106.71 prohibiting retaliation.

Section 106.45(b)(5)(iv) Advisors of Choice

Supporting Presence and Participation of Advisors
Comments: Some commenters supported allowing parties to have an advisor present because of
the severe nature of Title IX charges and the potentially life-altering consequences. Commenters
argued the proposed regulations would promote due process and give students more control over
the proceedings. Other commenters supported allowing students to have an advisor because it
will reduce the risk of false findings by allowing students to avail themselves of an advisor’s
expertise. Some commenters supported this provision believing the proposed regulations will
reconcile Title IX proceedings with protections that are offered in analogous proceedings, such
as criminal trials.
Discussion: The Department appreciates the general support from commenters regarding §

106.45(b)(5)(iv), which requires recipients to provide all parties with the same opportunities to
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have advisors present in Title IX proceedings and to also have advisors participate in Title [X
proceedings, subject to equal restrictions on advisors’ participation, in recipients’ discretion. We
share commenters’ beliefs that this provision will make the grievance process substantially more
thorough and fairer and that the resulting outcomes will be more reliable. The Department
recognizes the high stakes for all parties involved in sexual misconduct proceedings under Title
IX, and that the outcomes of these cases can carry potentially life-altering consequences, and
thus believes every party should have the right to seek advice and assistance from an advisor of
the party’s choice. However, providing parties the right to select an advisor of choice does not
align with the constitutional right of criminal defendants to be provided with effective
representation. The more rigorous constitutional protection provided to criminal defendants is
not necessary or appropriate in the context of administrative proceedings held by an educational
institution rather than by a criminal court. To better clarify that parties’ right to an advisor of
choice differs from the right to legal representation in a criminal proc