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SCOTT A. HEIART, ESQ. (#016662004) 

CARLIN & WARD, P.C. 

25B Vreeland Road, Suite 203 

P. O. Box 751 

Florham Park, New Jersey 07932 

973-377-3350 

scott.heiart@carlinward.com 

Attorneys for Plaintiff 

Long Beach Island Consolidated School District 

Board of Education 

 

 

Plaintiff, the Long Beach Island Consolidated School District Board of Education (the 

“School Board” or “Plaintiff”) by and through its attorneys, Carlin & Ward, P.C., by way of 

Complaint against Defendants, the Borough of the Ship Bottom (the “Borough”), the Council of the 

Borough of Ship Bottom (the “Council”), and the Land Use Review Board of the Borough of Ship 

Bottom (the “Land Use Board” which together with the Council and Borough shall be collectively 

referred to as the “Borough Defendants”) herein states: 

 

LONG BEACH ISLAND 

CONSOLIDATED SCHOOL DISTRICT 

BOARD OF EDUCATION  

 

PLAINTIFF, 

 V. 

 

BOROUGH OF SHIP BOTTOM, THE 

COUNCIL OF THE BOROUGH OF 

SHIP BOTTOM AND THE LAND USE 

REVIEW BOARD OF THE BOROUGH 

OF SHIP BOTTOM 

 

DEFENDANTS. 

 

 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – OCEAN COUNTY 

DOCKET NO.  

   

Civil Action 

 

COMPLAINT IN LIEU OF  

PREROGATIVE WRITS 
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PRELIMINARY STATEMENT 

1. This Complaint challenges the Borough Defendants’ arbitrary, capricious, 

unreasonable and bad faith actions of entering into a scheme and colluding to hinder and/or prevent 

the sale of the Long Beach Island Grade School property (the “School Property”) and to improperly 

devalue the School Property for purposes of a future acquisition by the Borough. 

THE PARTIES 

A. The Plaintiff 

2. The School Board is a public agency, organized under the auspices of New Jersey 

Statutes Title 18A and tasked with providing efficient and free public education for school-aged 

children residing in the communities of Barnegat Light, Harvey Cedars, Long Beach Township, Ship 

Bottom and Surf City, New Jersey.  

3. The School Board has its principal place of business located at 201 20th Street, Ship 

Bottom, New Jersey 08008. 

4. The School Board is the owner of the School Property which is located at 240 W. 20th 

Street, Ship Bottom, NJ 08008 and also identified as Block 48, Lot 1 on the Borough’s Tax Map. 

B. The Defendants 

5. The Borough is a municipal corporation of the State of New Jersey with its principal 

place of business located at 1621 Long Beach Blvd., Ship Bottom, NJ 08008. 

6. The Council is a body politic of the State of New Jersey with its principal place of 

business located at 1621 Long Beach Blvd., Ship Bottom, NJ 08008. 

7. The Land Use Board is a municipal land use board organized and authorized under 

the authority of the New Jersey Municipal Land Use Law and in accordance with the ordinances of 

the Borough with its principal place of business located at 1621 Long Beach Blvd, Ship Bottom, NJ 

08008. 
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FACTS COMMON TO ALL COUNTS 

A. The School Property & the School Board 

 

8. The School Board purchased the School Property back in 1929 from Beach Arlington 

Realty. 

9. The School Property is approximately 3.96 acres and is improved with an 

approximately 54,941 sq. ft. school building known as the Long Beach Island Grade School (the 

“Grade School”).  

10. The Grade School opened in 1951 and currently services students in Grades 3 - 6.   

11. The School Property is located within the Borough’s P, Public District Zone. 

12. The School Property is surrounded by residential properties and a residential zone. 

13. As recently as 2019, there was a public referendum to vote on spending approximately 

$8,000,000.00 in order to make necessary HVAC and structural repairs to the Grade School.  

14. The proposed repairs were not all-encompassing as there would have been other costly 

repairs that still would have needed to be done.  

15. The referendum was heavily voted down by the taxpayers. 

16.  After the referendum was voted down, the School Board explored the option of 

consolidating all students either at the Ethel Jacobsen Elementary School (the “EJ School”) or the 

Grade School.  

17. The EJ School is an approximately 33,135 sq. ft. building which, as of 2019, housed 

approximately 106 students Grades Pre-K through 2. The EJ School is located on an approximately 

5 acre parcel, with half of the parcel being in Surf City and the other half located in the Borough. 
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18. The School Board’s exploration was due to decreasing enrollment at the Grade School 

and to be fiscally responsible in addressing the aging schools on the Island, the concerns of the local 

taxpayers and the needs of the students. 

19. The goal was, and still is, to consolidate all of the students into one renovated school 

building while minimizing costs to the taxpayers. 

20. The School Board considered all options, including making improvements and 

additions to both the Grade School and the EJ School for purposes of consolidation.  

21. The Board retained Spiezle Architects who presented to the community and the 

School Board a report detailing the costs to renovate and put an addition at the EJ School or the Grade 

School. 

22. Based on the Spiezle Report, it would cost approximately $16,000,000.00 to renovate 

and do an addition to the EJ School. 

23. In contrast, the Spiezle Report concluded that it would cost approximately 

$19,000.000.00 to do the necessary improvements, repairs and an addition to the Grade School.  

24. Also present at the presentation to the community and School Board, was a 

representative from the engineering firm of Harrison-Hamnett who had conducted inspections at the 

Grade School. 

25. The engineer from Harrison-Hamnett expressed that it was not prudent to invest 

money into the Grade School because of the significant issues already known, including structural 

issues,  and also because they did not know what other issues they would likely find.   

26. The School Board also examined  the total amount of estimated proceeds which they 

could possibly get from the sale of either school. 
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27. It was determined that the property on which the EJ School resides was worth 

significantly less due to factors as set forth in the title which would limit the amount the School Board 

would ultimately receive and also due to the right of first refusal held by Surf City. 

28. Taking the taxpayers into consideration, the School Board determined the best way to 

move forward from a fiscal standpoint, and what was best for the students of Long Beach Island in 

terms of receiving the best education possible, was to sell the Grade School, consolidate the students 

at the EJ School  and  use the proceeds from the sale towards a necessary addition and renovations to 

the EJ School. 

29.  Around the same time frame, the School Board retained the appraisal services of 

Integra Realty Resources (“IRR”), to value the Grade School Property.  

30. The  IRR Appraisal Report, dated September 14, 2020, concluded that based on the 

surrounding residential zoning, the most reasonably probable use of the School Property, assuming 

the Grade School is closed, would be for a residential subdivision development.  

31. Based on this conclusion, IRR valued the School Property as of September 14, 2020 

at $9,700,000.00. 

32. On January 26, 2021, the School Board conducted a public meeting at which time it 

unanimously voted (with the exception of 1 abstention) in favor of beginning the process for the 

sale/disposition of the School Property.  

33. At the same meeting, the School Board voted in favor of consolidating the students 

enrolled in the Grade School and the EJ School into the EJ School, at a date to be determined by the 

School Board. 

34. The proceeds from the sale of the School Property would go towards the planned 

expansion of the EJ School. 
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35. The Borough Defendants did not object or file a challenge to the School Board’s 

actions taken at the January 26, 2021 meeting.  

36. By way of a letter sent via email, dated February 3, 2021, the School Board wrote to 

Borough Mayor Huelsenbeck formally advising the Borough of its determination to sell the School 

Property and consolidate the students with the EJ School.  

37. In the letter, the School Board inquired whether the Borough was interested in 

acquiring the School Property prior to it being put out for public bid.  

38. The Borough Defendants did not respond to the School Board’s February 3, 2021 

email.  

39. Having not received a response from the Borough, on February 10, 2021, the School 

Board had the February 3, 2021 letter hand delivered to the Mayor.  

40. Once again, the Borough did not provide any response to the School Board’s inquiry.  

41. On February 23, 2021, the School Board conducted a public meeting at which time it 

approved the retention of Spiezle Architects to perform architectural and engineering services related 

to the renovations and addition at the EJ School. 

42. In March 2021, the sale of the Grade School was sent out for public bid.  

43. On March 16, 2021, the School Board unanimously approved a capital reserve 

withdrawal in the amount of $2,700,000.00 to perform certain improvements, renovations to the EJ 

School. 

44. The Borough Defendants did not object or file a challenge to the actions taken by the 

School Board at the March 16, 2021 meeting.  

45. Instead of objecting or filing a formal challenge to the School Board’s actions 

regarding the sale of the School Property and the consolidation of the students at the EJ School, the 
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Borough Defendants engaged in a scheme to hinder the School Board’s efforts to sell the School 

Property and to devalue the School Property.   

B. The Master Plan and 2021 Reexamination Report 

 

46. The Borough originally adopted its Master Plan in 1979, and itself recommends that 

the Borough’s master plan be updated.  Exhibit A at p. 17. 

47. The Municipal Land Use Law, N.J.S.A. 40:55D-1, et seq. (the “MLUL”) only requires 

a municipality to undertake a reexamination of its master plan at least once every ten (10) years. 

48. Since adopting its Master Plan in 1979, the Borough has prepared reexaminations in 

1982, 1988, 1992, 2000, 2006 and 2018 and 2021.  

49. Despite having done a reexamination of the Master Plan as recently as 2018, and in 

direct response to the School Board’s decision to the sell the School Property, the Land Use Board 

retained T&M Associates to prepare a 2021 Master Plan Reexamination Report.  

50. The 2021 Master Plan Reexamination Report, dated March 4, 2021 (“2021 

Reexamination Report”), was presented to, and voted on by, the Land Use Board on March 17, 2021. 

A true and accurate copy of the 2021 Master Plan Reexamination Report is annexed hereto as Exhibit 

A. 

51. The 2021 Reexamination Report does not constitute an amendment to the Borough 

Master Plan.  

52. The 2021 Reexamination Report stated that the Borough had significant concerns 

about the planned closure of the School Property and the potential for its subsequent conversion to 

uses not consistent with the P (Public) Zoning. Exhibit A at p. 11. 

53. The 2021 Reexamination Report further provided that it was the Borough’s position 

that the School Property remain in public use. Exhibit A at p. 11.  
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54. The 2021 Reexamination Report stated that the most critical issue facing the Borough 

was the need to maintain the “integrity” of the P (Public) Zone. Exhibit A at p. 17. 

55. The 2021 Reexamination Report provided that the need to address the integrity of the 

P (Public) Zone is heightened as a result of the “issues” related to the School Property. Exhibit A at 

p. 17. 

56. The 2021 Reexamination Report recommended that the Borough revise the P (Public) 

Zone to list specific prohibited uses including, but not limited to, residential, commercial and 

industrial uses.  Exhibit A at p. 17. 

57. The 2021 Reexamination Report recommended that the Borough revise its current 

recreation and open space element to target certain properties for acquisition by the Borough, 

including, at a minimum, the School Property. Exhibit A at p. 17.   

58.   In identifying goals advanced by the preservation of the School Property, the 2021 

Reexamination Report cites the following: Environmental Sustainability – “Protect, maintain and 

conserve the natural resources of Ship Bottom for continued environmental quality and health of all 

residents” and “[e]ncourage provision of such environmentally friendly features as rain gardens, 

porous pavement and natural landscapes with native plantings as appropriate.” Exhibit A at pp. 11-

12.  

59. The 2021 Reexamination Report asserted that maintaining the School Property as a 

public use will protect the “existing neighborhood character” around the School Property. Exhibit A 

at p. 11.   

60. This rationale is flawed as the surrounding properties on 21st and 18th Street are 

residential homes and, in fact, the surrounding area is zoned Residential.  
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61. The 2021 Reexamination Report also cited the mitigation of nuisance flooding as a 

goal/rationale for preventing the development of the School Property. Exhibit A at p. 11. 

62. The goals and rationale cited in the 2021 Reexamination Report are nothing more than 

subterfuge. 

63. The 2021 Reexamination Report does not show how a residential development on the 

School Property would increase nuisance flooding.  

64. The 2021 Reexamination Report makes blanket assertions about concerns over 

increased impervious coverage but fails to show any direct correlation between use and impervious 

coverage as it relates to the School Property. 

65. The existing School building and paved areas are already impervious over 

approximately ¾ of the area of the School Property. 

66. The 2021 Reexamination Report does not show that a residential development on the 

School Property would not fit in with the residential “character” of the surrounding neighborhood 

especially since the surrounding zone is residential. 

67. The 2021 Reexamination Report failed to include a balancing test between the 

conflicting public interests of the Borough and the School Board. 

68. The 2021 Reexamination Report is silent as to the impacts its recommendations will 

have on the value of the School Property. 

69. The value of the School Property is important to the taxpayers of the entire Island, 

which includes as a subset, the taxpayers of the Borough. 

70. The 2021 Reexamination Report attests that the Borough has not prepared a housing 

element or fair share plan or otherwise has taken action to meet its affirmative obligations under the 

Mount Laurel Doctrine.  
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71. Redevelopment of the School Property offers the ability to contribute to the fulfillment 

of the Borough’s obligations to the protected class by providing low and moderate income housing. 

72. The 2021 Reexamination Report cites to, and relies upon, the 2018 County Multi-

Jurisdictional Hazard Mitigation Plan (the “Mitigation Plan”). Annexed hereto as Exhibit B is a true 

and accurate copy of the relevant section of the relevant table from the Mitigation Plan regarding the 

School Property. 

73. The 2021 Reexamination Report provides, in relevant part, that the Mitigation Plan 

recommends the retention of the School Property for use as an emergency shelter. Exhibit A at p. 11. 

74. The 2021 Reexamination Report states that the Mitigation Plan calls for the 

acquisition of the School Property by the Borough. Exhibit A at pp. 11 and 13.  

75. The relevant portion of the Mitigation Plan does not recommend the acquisition of the 

School Property, but rather provides that the Borough “prefers” to acquire the School Property for 

use as an emergency shelter. Exhibit B.  

76. One of the authors of the 2021 Reexamination Report, Stan C. Slachetka, PP, AICP 

of T&M Associates, was quoted in the Sandpaper, a local newspaper, as saying that the 

recommendations set forth in the Report, as they relate to the School Property, would make it even 

“harder” for a purchaser of the Property to obtain a D(1) Use Variance. 

77. Mr. Slachetka admitted in that same article that the sale of the School Property was 

the “primary reason” for presenting the 2021 Reexamination Report.  

C. The Land Use Board Hearing Regarding the 2021 Reexamination Report 

78. On March 17, 2021, the Land Use Board conducted a public hearing regarding the 

2021 Reexamination Report.  

OCN-L-001179-21   05/03/2021 2:24:29 PM  Pg 10 of 64 Trans ID: LCV20211117468 



11 

79. No evidence was presented at the hearing demonstrating that the sale of the School 

Property and development thereof would lead to additional or increased nuisance flooding. 

80. No evidence was presented at the hearing that a residential use upon the School 

Property would be inconsistent with the surrounding neighborhood. 

81. No evidence was presented at the hearing that demonstrated that the Land Use Board 

performed a balancing test between the interests of the Borough and that of the School Board.  

82. No evidence was presented at the hearing, nor was there any analysis done by the 

Land Use Board and its professionals, regarding the change in demographics and enrollment for the 

Grade School and the need to raise the necessary capital to upgrade the EJ School. 

83. No evidence was presented at the hearing, nor was there any analysis performed, 

regarding the Borough’s obligations under the Mount Laurel Doctrine.  

84. No evidence was presented at the hearing, nor was there any analysis performed, 

regarding the fact that the sale and redevelopment of the School Property offers the ability to 

contribute to the fulfillment of the Borough’s obligations to a protected class by providing needed 

low and moderate income housing. 

85. Despite the lack of evidence to support the purported goals set forth in the 2021 

Reexamination Report, the Land Use Board voted to approve the Reexamination and recommended 

that the Council make the necessary changes to the P (Public) Zone and amend the current recreation 

and open space element to acquire the School Property. 

D. Letter to New Jersey Department of Education 

86. In furtherance of the scheme to hinder or prevent the sale of the School Property, it 

was reported that by way of letter dated April 21, 2021, Mayor Huelsenbeck, along with Surf City 

Mayor Hodson and Long Beach Township Mayor Mancini, wrote to the Acting Commissioner of the 
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New Jersey Department of Education asking for a meeting to discuss their concerns with the sale of 

the School Property. 

87. The School Board had no knowledge of the letter, was not provided a copy of the 

letter, and did not have any opportunity to provide any response or input.  

88. As of the date of this filing, the School Board is unaware of whether the Acting 

Commissioner has responded to the Mayors’ request.  

E. Ordinance 2021-05 and the April 27, 2021 Council Hearing 

89. On March 23, 2021, the Council introduced Ordinance 2021-05 entitled “Ordinance 

Amending Chapter 16.20 of the Code of the Borough of Ship Bottom, Entitled P Public District to 

Define the Intent and Purpose of the P Public District and Specify Prohibited Land Uses Therein.” 

Annexed hereto as Exhibit C is a true and accurate copy of Ordinance 2021-05. 

90. Ordinance 2021-05 states, in relevant part, that “enactment of new section of the 

municipal code defining the intent and purpose of the P Public District and setting forth prohibited 

uses therein is consistent with the recommendations of 2021 Mater Plan Reexamination Report.” 

91. The stated purpose and intent of Ordinance 2021-05 was to prohibit all uses other than 

those which are currently permitted in the P Public District Zone. Such prohibited uses include: 

residential uses; commercial uses; industrial uses; any other principal use not specifically identified 

in §16.20.010.B; and any other accessory use not specifically identified in §16.20.010.C.  

92. On or about April 21, 2021, the Land Use Board conducted a hearing and reviewed 

Ordinance 2021-05 for consistency with the recommendations set forth in the 2021 Reexamination 

Report.  

93. The Land Use Board did not review Ordinance 2021-05 to see if it was in conformance 

with the Master Plan as required by the MLUL.  
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94. The Land Use Board, in cursory fashion, voted in favor of the Council moving forward 

with the proposed Ordinance.  

95. In advance of the April 27, 2021 public hearing, counsel for the School Board wrote 

a letter to the Mayor and Council advising of the Board’s intentions to object to Ordinance 2021-05 

and also provided the Mayor and Council with the planning analysis prepared by J. Creigh 

Rahenkamp, NJPP (the “Rahenkamp Analysis”) demonstrating why the Ordinance was inconsistent 

with the powers granted to the Borough under the MLUL and the constitutional protections afforded 

landowners. Annexed hereto as Exhibit D is a true and accurate copy of the April 26, 2021 Letter 

and along with the Rahenkamp Planning Analysis. 

96. The letter asked that the Council recognize Mr. Rahenkamp and permit him to testify 

regarding his Analysis.    

97. On April 27, 2021 the Council held a public hearing on Ordinance 2021-05.  

98. Both Mr. Rahenkamp and counsel for the Board appeared during the April 27, 2021 

hearing.  

99. Despite counsel’s request for sufficient time to be heard, the Mayor and Council 

limited counsel’s objections to five (5) minutes.  

100. The Mayor and Council refused to allow Mr. Rahenkamp to testify, stating that there 

was no reason they needed to hear from a planner regarding the proposed amendment to the Zoning 

Ordinance. 

101. At the repeated behest of the School Board’s counsel, the Council agreed to make the 

letter and Rahenkamp Analysis part of the record.  
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102. The Land Use Board’s counsel appeared at the April 27, 2021 Council meeting and 

took an active role in the Council’s process regarding Ordinance 2021-05 by commanding authority 

and objecting to the School Board’s counsel statements.   

103. Counsel for the Land Use Board said the Ordinance was not making any changes to 

the Zone and, therefore, there was no basis for the School Board’s objection.   

104. After closing the public comment portion of the hearing as it related to the Ordinance, 

the Council decided to re-open the matter for additional public comments from two residents who 

supported maintaining the Grade School. 

105. One of those residents was William Fenimore, the former President of the School 

Board. 

106. Previously, in his capacity as School Board President, Mr. Fenimore sought to close 

and sell the EJ School and consolidate all students at the Grade School. These efforts were done 

without knowledge of certain members of the School Board and they ultimately failed.   

107. Instead of focusing on the Ordinance, both members of the public used the opportunity 

for re-opened public comment to  improperly and unnecessarily levy attacks against the School Board. 

108. The Council did not present any lay or expert testimony regarding why the Ordinance 

should be adopted, why it was necessary to have the P Public Zone amended to specifically list 

prohibited uses and/or any discussion regarding the impacts this amendment to the Ordinance would 

have on the School Property.   

109. The Council did not perform a balancing test between the interests of the Borough and 

that of the School Board.  
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110. The Council did not conduct any discussion of the Borough’s obligations under the 

Mount Laurel Doctrine and how the opportunity to develop the School Property could fulfill a portion 

of that obligation.  

111. The record before the Council was wholly barren of any reasoning or justification for 

the adoption of Ordinance 2021-05 other than that it conformed to the recommendation of the Land 

Use Board. 

112. When confronted by the counsel for the School Board about the true motives and 

intent behind the 2021 Reexamination Report and adoption of the Ordinance being to hinder the sale 

of the School Property and devalue the School Property for a future acquisition, the Council had no 

response.  

113. No evidence was presented at the hearing, nor was there any analysis done by the 

Council or its professionals, regarding the change in demographics and enrollment for the Grade 

School and the need to raise the necessary capital to upgrade the EJ School. 

114. No evidence was presented at the hearing, nor was there any analysis performed, 

regarding the Borough’s obligations under the Mount Laurel Doctrine.  

115. No evidence was presented at the hearing, nor was there any analysis performed, 

regarding the fact that the sale and redevelopment of the School Property offers the ability to 

contribute to the fulfillment of the Borough’s obligations to a protected class by providing needed 

low and moderate income housing. 

116. Despite the lack of a record, the Council voted unanimously in favor of the adoption 

of Ordinance 2021-05. 
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F. The Rahenkamp Planning Analysis 

117. The Council’s refusal to allow testimony from Mr. Rahenkamp tainted the process 

regarding the adoption of Ordinance 2021-05. 

118. Mr. Rahenkamp began his analysis with the 2021 Reexamination Report’s statement 

that flooding “is exacerbated by increased impervious cover” and that the “athletic field and 

playground…represent an important and large area of porous cover and natural landscape that should 

be preserved to mitigate nuisance flooding.” Exhibit D (analysis) at p. 2.  

119. In that regard, the Rahenkamp analysis indicated that there is no direct correlation 

between use and impervious cover and that impervious cover can be addressed through zoning 

regulations without having to resort to an elimination of all non-public uses. Further, the compacted 

nature of the soils underlying an active recreation field are not conducive to stormwater absorption or 

control, and therefore, their asserted value in this role is greatly overstated. Exhibit D (analysis) at p. 

2. 

120. The Rahenkamp analysis further recognized that the Borough Defendants failed to 

follow the appropriate procedures under the MLUL insofar as the Land Use Board’s consistency 

review under N.J.S.A. 40:55D-26 was with respect to the 2021 Master Plan Reexamination Report 

and not the Master Plan, as amended. Exhibit D (analysis) at p. 4. 

121. The Rahenkamp analysis indicated that the Borough has failed to comply with its 

obligations under the Mount Laurel doctrine and further failed to consider the valuable contribution 

which the School Property could have toward meeting said obligations.  Exhibit D (analysis) at p. 4. 

122. In addition to the foregoing, the Rahenkamp analysis addressed and rebutted the 2021 

Reexamination Report as it related to the overall character of the neighborhood and reviewed 
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Ordinance 2021-05 from the standpoint of equal protection and spot zoning. Exhibit D (analysis) at 

p. 4. 

123. Mr. Rahenkamp’s analysis correctly indicated that the MLUL does not permit the use 

of zoning to manipulate land value for a subsequent taking/acquisition. Exhibit D (analysis) at p. 1. 

G. The Impacts of the Borough Defendants’ Actions 

124. The Borough Defendants’ scheme to hinder and/or prevent the sale of the School 

Property had resulted in the quelling of possible qualified bidders. 

125. As a direct and proximate result of the Borough Defendants’ actions, the School Board 

has temporarily delayed its actions.   

COUNT I 

 

The Actions of the Land Use Board Were Arbitrary Capricious and Unreasonable 

 

126. Plaintiff repeats each allegation set forth above as if fully set forth in this Count I. 

127. The Land Use Board, acting at the behest of the Council, had the 2021 Reexamination 

Report commissioned as part of a larger scheme to hinder and/or prevent the sale of the School 

Property and to devalue the School Property. 

128. At the March 17, 2021 hearing, the Land Use Board did not produce any substantial 

credible evidence that the sale of the School Property would result in the concerns stated in the 2021 

Reexamination Report, i.e. increased flooding and negatively altering the character of the surrounding 

residential neighborhood. 

129. The 2021 Reexamination Report made unnecessary recommendations to the Council 

and the only credible basis for recommending the amendment of the P-Public Zone was to hinder or 

prevent the sale of the School Property and  devalue the School Property.  
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130. Despite the Land Use Board’s arguments as to why the recommended changes to the 

P-Public Zone were necessary, the author of the 2021 Reexamination Report, Stan Slachetka, PP, 

AICP truthfully stated that the Reexamination was done to make it more difficult for a purchaser of 

the School Property to obtain a use variance and that the Reexamination was done in response to the 

actions taken by the School Board.  

131. The Land Use Board committed voidable error at its April 21, 2021 meeting where it 

reviewed Council Ordinance 2021-05 to see if it conformed to the 2021 Reexamination Report instead 

of the Master Plan as required by the MLUL.  

132. The Land Use Board’s adoption of the 2021 Reexamination Report and the 

recommendations set forth therein was arbitrary, capricious, and unreasonable. 

WHEREFORE, Plaintiff demands judgment against the Land Use Board as follows: 

A. Declaring null and void and/or vacating the Land Use Board’s Adoption of the 2021 

Reexamination Report and any actions taken at the March 17, 2021 Hearing and April 21, 2021 

Hearing as they pertain to the School Property. 

B. Awarding Plaintiff its attorney’s fees and costs and such other further relief as the 

Court may deem just and equitable. 

COUNT II 

The Actions of the Council Were Arbitrary Capricious and Unreasonable 

 

133. Plaintiff repeats each allegation set forth above as if fully set forth in this Count II.  

134. The Council engaged in a scheme to hinder and/or prevent the sale of the School 

Property and to devalue the School Property. 

135. At the April 27, 2021 hearing, the Council failed to establish any evidence, let alone 

substantial credible evidence, to support the adoption of Ordinance 2021-05. 
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136. At the April 27, 2021 hearing, the Council first heard Ordinance 2021-04 and did not 

set a time limit for public comment as to that ordinance. 

137. When Ordinance 2021-05 was introduced, the Council set a five minute time limit for 

statements or objections. 

138. The Council’s limitation of five minutes with respect to the statements by the counsel 

for the School Board was a violation of Plaintiff’s due process rights to be heard. 

139. The Council’s refusal to allow Mr. Rahenkamp to testify regarding his planning 

analysis was a violation of Plaintiff’s due process rights to be heard. 

140. The Council did not consider its outstanding obligations under the Mount Laurel 

Doctrine when addressing the impacts the adoption of Ordinance 2021-05 would have on the sale of 

the School Property and the potential residential development that would occur thereon. 

141. The only credible basis for adopting the amendment to the P-Public Zone was to 

hinder and/or prevent the sale of the School Property and  devalue the School Property for a future 

acquisition.  

142. By adopting Ordinance 2021-05 and listing specific prohibited uses in the P-Public 

Zone, such as residential, the Council was clearly advising the Land Use Board that no use variances 

should be granted in this Zone.  

143. Pursuant to N.J.S.A. 40:55D-28 and 62, a master plan must contain, at a minimum, a 

statement of goals, a land use element and the adoption of a housing element before a municipality 

can adopt a zoning ordinance. The 2021 Reexamination Report indicates that the Borough has no 

housing element.  

144. The Council lacked this prerequisite and therefore was barred from adopting 

Ordinance 2021-05 or any other zoning ordinance.  
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145. The actions of the Council were based on a predetermined conclusion in which 

Plaintiff had no meaningful opportunity to have substantive input into the process. 

146. The Council’s actions were arbitrary, capricious and unreasonable. 

WHEREFORE, Plaintiff demands judgment against the Council as follows: 

A. Declaring null and void and/or vacating the Ordinance 2021-5; and 

B. Awarding Plaintiff its attorney’s fees and costs and such other further relief as the 

Court may deem just and equitable. 

COUNT III 

The Land Use Board and Council Failed to Comply with the Procedural Mandates  

of the MLUL 

 

147. Plaintiff repeats each allegation set forth above as if fully set forth in this Count III.  

148. Pursuant to N.J.S.A. 40:55D-26, the adoption of a zoning ordinance by the Council is 

predicated upon the Land Use Board’s threshold determination as to whether the proposed ordinance 

is consistent with the master plan.  

149. The 2021 Reexamination Report, which was adopted pursuant to N.J.S.A. 40:55D-

89, does not serve as an amendment to the Master Plan, but rather expressly provides for proposed 

amendments to the  Master Plan based upon its recommendation.  

150. The Land Use Board committed voidable error at its April 21, 2021 meeting where it 

reviewed Council Ordinance 2021-05 to see whether it conformed to the 2021 Reexamination Report 

instead of the Master Plan as required by the MLUL. 

151. The Council committed voidable error at its April 27, 2021 hearing when it voted to 

adopt Ordinance 2021-05 without the Land Use Board having first reviewed Council Ordinance 2021-

05 to see whether it conformed to the 2021 Reexamination Report instead of the Master Plan as 

required by the MLUL.  
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152. The Council committed voidable error by failing to follow the procedural 

requirements of the MLUL insofar as it did not have the referral to, and/or recommendation of, the 

Land Use Board marked into the record or posted ahead of the virtual hearing.  

WHEREFORE, Plaintiff demands judgment against the Council as follows: 

A. Declaring null and void and/or vacating the Ordinance 2021-5; and 

B. Awarding Plaintiff its attorney’s fees and costs and such other further relief as the 

Court may deem just and equitable. 

COUNT IV 

The Council is Barred from Adopting Zoning Ordinances by Virtue  

of its Deficient Master Plan 

 

153. Plaintiff repeats each allegation set forth above as if fully set forth in this Count IV. 

154. Pursuant to N.J.S.A. 40:55D-62, the Council may adopt or amend a zoning ordinance 

only after the it has adopted a master plan which conforms with the requirements of the MLUL. 

155. Pursuant to N.J.S.A. 40:55D-28 and 62, the master plan must contain, at a minimum, 

a statement of goals, a land use element, and the adoption of a housing element before a municipality 

can adopt a zoning ordinance. The 2021 Reexamination Report indicates that the Borough’s Master 

Plan lacks a housing element.  

156. In the absence of a master plan which conformed with the requirements of the MLUL, 

the Council lacked the statutory authority by which to adopt Ordinance 2021-05.  

WHEREFORE, Plaintiff demands judgment against the Council as follows: 

A. Declaring null and void and/or vacating the Ordinance 2021-5; and 

B. Awarding Plaintiff its attorney’s fees and costs and such other further relief as the 

Court may deem just and equitable. 
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COUNT V 

The Borough Defendants Acted in Bad Faith 

157. Plaintiff repeats each allegation set forth above as if fully set forth in this Count V.  

158. The Council and Land Use Board acted in concert to prevent and/or hinder the School 

Board from selling the School Property.  

159. The Council and Land Use Board acted in concert to devalue the School Property in 

order to allow the Borough to acquire it in the future.  

160. The underlying purpose and intent of Ordinance 2021-5 and the 2021 Reexamination 

Report were to constrain any future possibility that a purchaser/applicant could obtain a use variance 

on the School Property. 

161. The use of zoning to manipulate land value for a subsequent taking/acquisition is not 

a proper public or planning purpose. 

162. The actions taken by the Council and Land Use Board constitute bad faith and have 

been found to be unlawful by our Courts, including in the matters of  Riggs v. Long Beach Twp., 109 

N.J. 601 (1988) and Borough of Essex Fells v. Kessler Inst. for Rehab., Inc., 289 N.J. Super. 329 

(Law. Div. 1995). 

163. Instead of objecting or filing an action challenging the actions of the School Board, 

the Borough Defendants acted in concert with each other and allowed the School Board to spend 

taxpayer dollars on an appraisal, title commitment and architectural and engineering services, all 

while acting to undermine the School Board’s efforts to sell the School Property. 

164. The actions taken by the Land Use Board and Council are an improper collateral attack 

on  the School Board’s vote to sell the School Property. 

WHEREFORE, Plaintiff demands judgment against the Borough Defendants as follows: 
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A. Declaring null and void and/or vacating all actions taken by the Borough 

Defendants with respect to the 2021 Reexamination Report and Ordinance 2021-5; and 

B. Restraining the Borough Defendants from taken any action that will hinder or 

preclude the sale of the School Property or devalue the School Property; and 

C. Awarding Plaintiff compensatory and punitive damages; and  

D. Awarding Plaintiff its attorney’s fees and costs and such other further relief as the 

Court may deem just and equitable  

COUNT VI 

Conflict of Interest 

165. Plaintiff repeats each allegation set forth above as if fully set forth in this Count VI.  

166. The appearance and participation of the Land Use Board’s counsel at the April 27, 

2021 Council hearing tainted the process and created a conflict of interest as the Council should be 

separate and independent from the Land Use Board with respect to voting on matters which were 

recommended by the Land Use Board. 

167. The Land Use Board’s counsel took an active role in the Council’s process regarding 

Ordinance 2021-05 and commanded authority and objected to the School Board’s counsel statements.   

168. The conflict of interest was such that the Land Use Board’s counsel was in a position 

to have the appearance, if not actual ability, to improperly influence the Council's actions. 

169. The conflict of interest vitiates the process and warrants the vacation of Ordinance 

2021-05. 

WHEREFORE, Plaintiff demands judgment against the Borough Defendants as follows: 

A. Declaring null and void and/or vacating all actions taken by the Borough Defendants 

with respect to the 2021 Reexamination Report and Ordinance 2021-5; and 
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B. Awarding Plaintiff its attorney’s fees and costs and such other further relief as the 

Court may deem just and equitable 

COUNT VII 

Unlawful Usurpation 

170. Plaintiff repeats each allegation set forth above as if fully set forth in this Count VII.  

171. The School Board serves as the policymaking entity for the consolidated school 

district on Long Beach Island.  

172. The Board is charged with providing oversight of the operations of the local school 

system and is accountable for the operations of the schools.  

173. The Board is also democratically elected and represents the interests of the local 

taxpayers on issues related to public education.  

174. In these various capacities, the School Board has the discretion, subject to the State 

Department of Education, to close certain schools and sell/dispose property which it owns and 

controls. 

175. The Borough Defendants have exceeded their legislative authority by interfering with 

the discretion of the School Board regarding the operations of the school and the management and 

disposition of school owned property.  

176. The Borough Defendants should not be permitted to use zoning and other planning 

tools to interfere with the School Board’s freedom and statutory rights to operate the school owned 

properties as it deems fit.  

177. The Borough Defendants’ actions amount to an unlawful usurpation of the School 

Board’s rights under the law.  
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WHEREFORE, Plaintiff demands judgment against the Council as follows: 

A. Declaring null and void and/or vacating all actions taken by the Borough 

Defendants with respect to the 2021 Reexamination Report and Ordinance 2021-5; and 

B. Awarding Plaintiff its attorney’s fees and costs and such other further relief as the 

Court may deem just and equitable 

     CARLIN AND WARD, P.C. 

     Attorneys for Plaintiff 

      

 

     s/SCOTT A. HEIART  

     SCOTT A. HEIART, ESQ. 

     ID# 016662004 

 

Dated: May 3, 2021 

 

 

 

TRIAL ATTORNEY DESIGNATION 

  

 Pursuant to Rule 4:5-1, the undersigned is hereby designated as trial counsel for the 

Plaintiff in this matter. 

     CARLIN AND WARD, P.C. 

     Attorneys for Plaintiff 

      

 

     s/SCOTT A. HEIART  

     SCOTT A. HEIART, ESQ. 

     ID# 016662004 

Dated: May 3, 2021 
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CERTIFICATION PURSUANT TO RULE 4:5-1 

 

 Pursuant to Rule 4:5-1, the undersigned certifies that to the best of his knowledge the within 

matter is controversy is not the subject of any other action pending in any other Court or of a 

pending arbitration proceeding, nor is any action or arbitration proceeding contemplated, nor are 

other parties required to be joined in this action at this time.  

     CARLIN AND WARD, P.C. 

     Attorneys for Plaintiff 

      

 

     s/SCOTT A. HEIART  

     SCOTT A. HEIART, ESQ. 

     ID# 016662004 

Dated: May 3, 2021 

 

 

 

CERTIFICATION PURSUANT TO RULE 1:38-7(b) 

 

 Pursuant to Rule 1:38-7(b), the undersigned certifies that confidential identifiers have been 

redacted from documents now submitted to the Court and be redacted from all documents 

submitted in the future.  

     CARLIN AND WARD, P.C. 

     Attorneys for Plaintiff 

      

 

     s/SCOTT A. HEIART  

     SCOIT A. HEIART, ESQ. 

     ID# 016662004 

Dated: May 3, 2021 
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CERTIFICATION PURSUANT TO RULE 4:69-4 

 

 I hereby certify in accordance with Rule 4:69-4 that all necessary transcripts of the Council 

and Land Use Board have been requested. 

     CARLIN AND WARD, P.C. 

     Attorneys for Plaintiff 

      

 

     s/SCOTT A. HEIART  

     SCOTT A. HEIART, ESQ.  

     ID# 016662004 

 

Dated: May 3, 2021 
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