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AGENDA

Ordinance Committee Meeting
Hybrid Meeting

Wednesday, September 11, 2024 — 6:00 P.M.
Council Chambers- Town Hall

TO VIEW THE ORDINANCE COMMITTEE MEETING AND OFFER PUBLIC
COMMENT:
https://scarboroughmaine.zoom.us/j/82399368021

TO VIEW THE ORDINANCE MEETING ONLY:
https://www.youtube.com/watch?v=MmsudOtPxgM

Item 1. Call to Order.

Item 2. Roll Call.

Item 3. Approval of minutes from June 12, 2024.

Item 4. Public Comment.

Item 5. Discussion on Agriculture Farm Stand Change.

Item 6. Discussion on Chapter 610 - Piping Plover Ordinance.
Item 6. Discussion on Short Term Rentals.

Item 7. Future Agenda Items.

Item 8. Adjournment.


https://www.youtube.com/watch?v=MmsudOtPxgM
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MEMO

To: Ordinance Committee
From: Autumn Speer, Director of Planning and Codes
Date: September 3, 2024

Re: Site Plan Amendments — Agriculture Farm Stand

BACKGROUND

On April 5, 2024, the Ordinance Committee received a request to review the zoning
ordinance as it pertains to agricultural farm stands and farm stores. The zoning
ordinance allows farm stand and agricultural products stores affiliated with a commercial
agriculture, commercial husbandry or commercial fishing and harvesting uses in the
Rural Farming district and as special exception uses in R2 zoning district. Performance
Standards also apply.

One performance standard places limitations on the products that can be sold as
follows:

If the stand/farm sells products that are not grown, raised, caught or harvested by the
use or made from products grown, raised, caught or harvested by the use, at least
51% of the dollar amount of gross retail sales per calendar year must be from
products associated with the Commercial Agriculture, Commercial Husbandry
or Commercial Fishing and Harvesting use. In January of each year, the owner
shall calculate and report to the Code Enforcement Officer the percentage of gross
retail sales attributable to off-premises products for the preceding calendar year and,
if requested by the Code Enforcement Officer, shall provide documentation of the
calculated percentage.

The 51% can be prohibitive for a farm stand to be viable. Staff reviewed the request
and a proposed amendment with the Long Range Planning Committee on June 14t
LRPC recommended moving the attached ordinance amendment forward to Ordinance
Committee for consideration. The proposal adds a special exception provision for farm
stands and agricultural products stores unable to meet the 51% threshold.
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Special exception requests are heard by the Zoning Board of Appeals and must adhere
to specific criteria:

a. The proposed use will not create unsanitary or unhealthful conditions by reason
of sewage disposal, emissions to the air or water, or other aspects of its design or
operation.

b. The proposed use will not create unsafe vehicular or pedestrian traffic conditions
when added to existing and foreseeable traffic in its vicinity.

c. The proposed use will not create public safety problems which would be
substantially different from those created by existing uses in the neighborhood or
require a substantially greater degree in municipal fire or police protection than
existing uses in the neighborhood.

d. The proposed use will not result in sedimentation or erosion, or have an adverse
effect on water supplies.

e. The proposed use will be compatible with existing uses in the neighborhood,
with respect to physical size, visual impact, intensity of use, proximity to other
structures and density of development.

f. If located in a shoreland zone as depicted on the Town of Scarborough Official
Shoreland Zoning Map, the proposed use will comply with all of the requirements
of the Town of Scarborough Shoreland Zoning Ordinance. (8/5/92)

g. The applicant has sufficient right, title or interest in the site of the proposed use
to be able to carry out the proposed use.

h. The applicant has the technical and financial ability to meet the standards of this
Section and to comply with any conditions imposed by the Board of Appeals
pursuant to subsection 5 of this Section.

i. The proposed use will be compatible with existing uses in the neighborhood, with
respect to the generation of noise and hours of operation.

ATTTACHMENTS

1.

April 5t Letter

2. Chapter 405 Draft Redlines
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Suzie Snowflake’s Edibles, dba

Beals Old Fashioned lee Gream

LOCATION

TheRealScoop@maine.rr.com

April 5,2024
To Members of the Ordinance Committee,

[ am writing as a business owner in Scarborough, who has owned and
operated a retail ice cream store on Veranda Street in Portland since
2010. Beals is a well known home grown Scarborough company. Each
year | employ 14-18 students ages 14-22 years. This year, | would like
to expand my business by leasing a building in Scarborough that is
located in the RF (rural farming) zone (located at Spurwink and Black
Point Road). The building has been operated as walk up retail ice cream
store by the owner/farmer since 2015. It is called Harmon’s Farm
Market.

This property is being sold to a Conservation LLC that wishes to
maintain the working elements of the farm. There is no intent to change
the use, however, new farmers may need to be found, and negotiations
finalized. Timing is critical, but nothing is final until they close on the
property scheduled for May 1, 2024. The details are currently being
discussed and organized.

The working farm, which sells corn, strawberries, and other produce,
added a farm stand that was permitted in 1974. An additional building
(permitted in 2015) was used as a retail ice cream store but was
permitted under farm stand rules as an accessory to the farm:
Performance Standards for Farm Stands and Agricultural Products
Stores. To my chagrin, this building was not permitted as a Special
Exception, or a contract zone. It was permitted as an accessory to the
agricultural use.

Therefore, its’ occupancy does not fall under non-conforming use as it IS
a conforming use. It is therefore not grandfathered for use as a retail ice
cream store.



[ have been denied a license and occupancy.

Recently [ met with Autumn Speer, the Planning Director, and Brian
Longstaff in the Departments of Planning and Code Enforcement. They
had to deny a Food Handler’s license to anyone except someone that can
work under the current Performance Standards unless those standards
are changed. Brian was gracious enough to contact me regarding a 51%
clause in the standards.

Herein lies the problem. I am not the farmer. The current owner is selling
the property with a closing scheduled for May 1, 2024. Due to the
current Ordinances, neither the “new” owner, nor anyone the “new”
owner leases the building to will be able to operate the ice cream store
except under the Performance Standard that require at least 51% of the
dollar amount of gross retail sales per calendar year be from products
associated with Commercial Agriculture ON THE PROPERTY. As a lessee,
it is not my intent to farm. [ have discussed with the owners the
possibility of running the actual farm stand as well, but that has yet to be
determined. The key is that they are trying to save the farm.

While the store is allowed to use c.) agricultural products including
processed products that are not produced by the agricultural use with
which the stand is associated (Section IX, R. 4.), the stand must prove
that at least 51% of the sales must be from the property use.

[ cannot assure those numbers. Milk, however, is an agricultural product
in the state of Maine and thus most milk does originate from Maine. It
seems to me, the Town of Scarborough would allow for agricultural
products grown or produced in Maine. [ am not sure how the former
owner attained the goal of 51% with corn and strawberries. With local
milk, yes.

As you are aware, the Town of Scarborough in the Comprehensive Plan
has determined that Scarborough’s rural character is being threatened
by growth. Rural and family farms, in particular are increasingly being
asked to pay higher taxes to continue their ownership of their land while
farm incomes have declined due to a variety of reasons. There are only
two ways to protect these farms: to purchase them outright and place
agricultural easements on them, or to assist them in being able to
diversify their activities in order to keep farming the land.

[ was hoping to open the store by May 30th, however, in order to do so,
changes to the Rural Farming Zone need to be made. I was told by
Autumn that the staff in Planning are working on adjusting the RF zone
to align to our Comprehensive Plan that wants to encourage farming and
maintaining open spaces. They are, however, very busy with a lot of



other activities and estimate that it is a year to get it to where they
would want it.

Ice cream is a mostly a 3-5 month business, and waiting for a year will
require that the owners miss an entire season of business and income
that they are counting on to maintain the farm.

I'm not exactly sure why I could not apply for a Special Exception but it
may be due to a “hardship” requirement. Perhaps Autumn can explain it.
[ also am confused as to whether the Farm Stand was permitted separate
from the Ice Cream Store, so whether they are under two sets of
standards.

But while I cannot speak for the Planning Director or Code Office, I think
they understand and support making changes.

A simple fix is possible waiting for a long term RF changes. Adjusting the
following sections of the Ordinance would solve the problem in the near
term:

Section IX of the Performance Standards-Farm Stands
(DELETE) Entire Section R6 (51% clause)
(ELIMINATE) Section R9 the word “the”

Section IX Performance Standards -Agricultural Products Stores
(DELETE) Section S7. (51% clause)

In the long term, the RF zone needs work, but [ am asking that these
changes be made to support working farms in the near term so that
Moorebrook Farm doesn’t lose a year of income.

[ have attached a list of all of the farms that we currently know about in
Scarborough. I have also attached the Performance standards discussed
above with highlighted portions.

Thank you for your consideration.

Suzanne A. Foley-Ferguson
cc:
Ogden Hunnewell, Autumn Speer, Brian Longstaff

attached:

Performance Standards, Farm Stands and Agricultural Stores
List of Affected Scarborough Farms
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TOWN OF SCARBOROUGH FARM INVENTORY 2024

Type of Farm Criteria for Inclusion # of separate lots # of owners Owners
Farmland Current Use Program $2000 / year farm income 2 2 1 3 Flaherty owns 5/22;
income from cows, milk, ice includes Smiling Hill Farm
cream, and
Working Farm Not in Current Use Program Income from corn and 3 2 Moorebrook Farm
WITHOUT agricultural easements strawberries;
Broadturn Farm
Snell Family Farm
(sub lease of
Broadturn
Farms Not in Current Use Program WITH Agricultural Easement (income 2 Comstock Farm
agricultural easements from farming unknown)
MFT Agricultural easement includes Frith Farm (Daniel
Mays)
Deering Farm
OTHER Income from Christmas Trees; 1 Pierson’s Christmas
cross country skiing Tree Farm
Nursery (is this considered farm?) 2 O’Donals
Highland Avenue
Greenhouses
Orchards Unknown
Apiaries Unknown
Chicken eggs income from farmers markets or Unknown
stands
Raises Bees Unknown
Indoor Farming such as cannabis cultivators (is Unknown
this considered a farm?)
Properties Cut for Hay Hay is cut from property by owner ' Unknown At least 1 Fuller Farm (has

or lessee

conservation
easement)
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SECTION IX. PERFORMANCE STANDARDS.

3. Large animals (such as horses, cows, hogs, or llamas that typically weigh more than 100 pounds
at maturity) may be kept on a lot that has a lot area of at least 80,000 square feet.

4. Any building or structure that is used to house animals other than domestic pets or chickens must
meet the setback requirements for the zone in which it is located.

5. The sale of any type of seafood may only be permitted by those who meet all Federal, State and
municipal requirements to do so.

6. Accessory agricultural activities that include any type of seafood are not subject to site plan
review, but do require a permit from the Zoning Administrator to verify licensing requirements and
safe storage practices are in place.

7. The sale of products produced on the property or seafood caught or harvested by the owner in
excess of what is consumed by the occupants of the property is permitted. The sales must occur in
a designated area not more than twenty (20) square feet in area and may include a display stand or
table. The stand or table may only be in place during the season when products are being sold and
must be removed during the “off-season”.

Q. PERFORMANCE STANDARDS - COMMERCIAL AGRICULTURE AND COMMERCIAL
ANIMAL HUSBANDRY INCLUDING PROCESSING [Adopted 05/05/2010]

Commercial Agriculture and Commercial Animal Husbandry must be carried out in conformance with
the following performance standards:

1. A lot must have a lot area of at least one (1) acre to have any permanent agricultural buildings or
structures.

2. Commercial Animal Husbandry is allowed only on lots with a lot area of two (2) acres or more.

3. Any building or structure that is used to house animals other than domestic pets and any facilities
for the storage or handling of manure or materials that contain manure must conform to the setback
requirements of the zone in which it is located. The facilities must be operated and maintained in
accordance with the latest edition of the Maine Department of Agriculture’s Manual of Best
Management Practices for Maine Agriculture.

4. Facilities for the processing of agricultural products must be designed and primarily used to
process products raised as part of the Commercial Agriculture and/or Commercial Animal
Husbandry use but the processing of other agricultural products not raised as part of the Commercial
Agriculture or Animal Husbandry use is allowed provided that the processing facilities are accessory
and subordinate to the principal agricultural use of the property.

5. Processing facilities must be operated and maintained in accordance with the latest edition of the
Maine Department of Agriculture’s 01-001 Chapter 343 Rule, “Food Processing and Manufacturing”
requirements.

R. PERFORMANCE STANDARDS — FARM STANDS [Adopted 05/05/2010] [Amended 10/18/23]
A Farm Stand must conform to the following performance standards:

1. A farm stand must be associated with and accessory to a Commercial Agriculture, Commercial
Animal Husbandry or Commercial Fishing and Harvesting use. (| S LA ,
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