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Level 1

©lnstitutional Compliance Solutions 2023 All Rights Reserved



Nuts and Bolts of
Title IX Compliance
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TITLE IX IS:

o Federal law

o Enforced by the Office for Civil Rights (OCR)

o Prohibits discrimination based on sex

o Historically viewed as simply requiring gender-equity in
athletics
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The Evolution of Title IX
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Proposed
Rule Making
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Q&A on Title
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Title IX Regulations, Then & Now

NPRM

100,000+ Comments

Regulations

Implementation

©Institutional Compliance
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130,000 + Comments

% Regulations

0w Implementation
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Scope Expanded

Mandated Training

Expanded
Additional/Modified 8
Definitions
Complexity of Title IX 9

Coordinator Role

Sexual Harassment is now ‘Io

Sex Based Harassment

Less Prescriptive Grievance
Process

Informal Resolution- Initiated
without "Formal Complaint”

Retaliation Protections

Discrimination Based on
Pregnancy

Expands Recordkeeping
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TITLE IX TEAM
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INVESTIGATOR'S
ROLE IN
COMPLIANCE
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TITLE IX POLICY
COMPLIANCE
LAYERS

RESPONDING TO COMPLAINTS
OF SEX DISCRIMINATION

EDUCATION, TRAINING,

PREVENTION EFFORTS
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Sexual
Harassment
+
Education
Program or
Activity
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REMINDER:

Even if your policies do
not have state definitions
written in, you may have

to access them to
determine correct
language for alleged
violations
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Education Program or Activity/Jurisdicton

DOES THE DISTRICT HAVE SUBSTANTIAL
CONTROL OVER THE RESPONDENT?

Title IX v “ Not Title IX

DOES THE DISTRICT HAVE SUBSTANTIAL CONTROL
OVER THE CONTEXT IN WHICH THE SEXUAL
HARRASSMENT OCCURRED?

Against a Complainant in the U.S.
AND
1) On campus/In or during online class, or
2) Off campus building owned or controlled by district,
(o]
3) Off campus, district sponsored event

Title IX v “ Not Title IX

IS THE COMPLAINANT STUDENT/EMPLOYEE
ORATTEMPTING TO BE ONE?

Comp lainant or T.1t1e I?( ONLY Title IX Coordinator May
Coordinator May Fll.e/ Sign YES File /Sign Formal Complaint
Formal Complaint
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REMINDER:

Your policies and
procedures are
your guide!!!
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Parents and
Guardians

While elementary & secondary school
students retain less control over when
disclosure of sexual harassment
triggers the school’s mandatory
response obligations, these students
(with involvement of their parents as
appropriate) do retain control over
whether to accept supportive
measures, &
whether to also file a formal complaint.
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filed
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Title IX Grievance Process

e Specific requirements
e Focus on equity
e Opportunities for review

e Need for "forms"
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BASIC TITLE IX
PROCESS

?

Q&A
AND
RESOLUTION

?

?

INVESTIGATION

?

NOTICE OF
ALLEGATIONS

FORMAL
SEXUAL COMPLAINT
HARASSMENT BY
REPORTED COMPLAINANT/
TITLE IX

COORDINATOR
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Response to a Formal Complaint
(Grievance Process)

e Treat parties equitably

e Require an objective evaluation of all relevant evidence (inculpatory and
exculpatory)

* No conflict of interest or bias by Title IX Coordinator, investigator, decision-
maker or facilitator of informal resolution process

e Trained Title IX Team

e Presumption that respondent is not responsible

e Include reasonably prompt time frames for process and appeals with written
notice for limited extensions with good cause (may include absence of party,
witness, or advisor, law enforcement activity or the need for
language /accommodation of disability)

e Describe range of sanctions and remedies

e Standard of evidence (same for students and employees)

e Procedures and permissible bases for appeals

e Notice of Allegations containing specific information as outlined in
regulations
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Notice of Allegations
Checklist

Notice of Grievance Process; Including Informal

Allegations Potentially Constituting Sexual
Harassment

Identities of the Parties
Conduct Constituting Sexual Harassment
Date of Incident

e Location of Incident

Statement: Respondent Presumed Not

Responsible /Responsibility Determined After
Process

Right to Advisor of Choice

Code of Conduct Provision Prohibiting
False Statements or False Information in
Process
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THE TWO MOST
IMPORTANT DOCUMENTS

(1) Formal Complaint
(2) NOA
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Decision-Maker
Determination Regarding Responsibility Checklist

Identification of the Allegations

Description of Procedural Steps Taken

e Notifications to the Parties

e Interviews with Parties and Witnesses
Site Visits

Methods Used to Gather Other Evidence
Hearings Held

Findings of Fact Supporting Determination

Conclusions Regarding the Application of the
Code of Conduct to the Facts

Result of Each Allegation Including Rationale
« Determination Regarding Responsibility
e Disciplinary Sanctions
e Whether Remedies Designed to Restore or
Preserve Equal Access to Education Program
or Activity Provided to the Complainant

Procedures and Permissible Bases for Appeal
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Title IX Process Flow Chart

Conduct Reported to Official with
Authority /Responsible Employee

Supportive Measures

Conduct meets definition and jurisdiction of Conduct does NOT meet definition OR
Title IX Sexual Harassment jurisdiction of Title IX Sexual Harassment

NO Formal Complaint Formal Complaint Signed Staff /Faculty Student
Signed by Complainant by Complainant Respondent Respondent
i . Notice of
ordinat ondtant Human Student
Coordinator Coordinator Allegations u

Agrees Signs Formal Dismissal of Resources Conduct
Supportive é;om laint Formal Complaint Process* Process*
Measures Onl p if conduct

Investigation does not meet
definition and /or
jurisdiction

Informal Resolutions
Can Occur at Any Time Following

Formal Complaint and Prior to a

. oy e Investigation leads
Finding of Responsibility

to determination
that conduct
meets definition

and jurisdiction of
Title IX Sexual
Harassment
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2020 Regulations Require the Following
Training for Title IX Investigators

e Definition of Sexual Harassment e How to Serve Impartially
e Scope of Education Program /Activity ° Avoiding Prejudgment of the Facts
e Investigation /Grievance Process o Conflicts of Interest/Bias

o Hearing e [nvestigative Report Writing

o Appeals e Fairly Summarize Relevant Evidence

o Informal Resolution Process
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MYTH
BUSTERS

e You must be a to be a
good investigator (lawyer,
police officer)

e There is only one way to
conduct an investigation

e You must be "certified" to be an
investigator
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SERVING
IMPARTIALLY-
CONFLICTS OF
INTEREST, BIAS,
RESERVING
JUDGMENT
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Avoid Conflict of Interest /Bias

O
Generally toward Complainants /Respondents

O
In a specific case

‘ Legal Definition of conflict of interest
o 1: a conflict between the private interests and the official or
professional responsibilities of a person in a position of trust
o 2: a conflict between competing duties (as in an attorney's
representation of clients with adverse interests)
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E 1 ° ° O “Explicit bias” refers to the
XP 1 Clt attitudes and beliefs we have

about a person or group on a
conscious level.

o Expressed directly
o Aware of bias
o Operates consciously

O Example: Statement- "I don't
think a woman would make a

good CEO... Women are too
emotional.”
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Implicit Bias

e "Implicit bias" refers to the attitudes
or stereotypes that affect our
understanding, actions, and
decisions in an unconscious manner.

o Expressed indirectly
o Unaware of bias
o Operates subconsciously

e Example: Assuming that a woman
entering a hospital room is a nurse
instead of a doctor because of her
gender.
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| END GAME L

CIVIL CRIMINAL TITLE IX
LAWSUIT INVESTIGATION INVESTIGATION
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During the Investigation:
STAY IN YOUR LANE

e Your role as fact gatherer
e Burden on you to gather information- not on parties to
provide it
e [nvestigating violations of specific policy: not law or
policies outside of your charge /responsibility
o Ex: Discovering a management issue while

investigating harassment complaint
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During the Investigation:
SUSPEND YOUR MIND

e Daily Choice
e Reserve judgments until all facts are
gathered
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Recordkeeping

DISTRICTS MUST MAINTAIN THE FOLLOWING
RECORDS FOR SEVEN YEARS:

O> Records and action taken in response to a report or Formal Complaint,

including:
e Supportive measures,

e The basis for district's conclusion that its response was not deliberately indifferent,
e Measures taken to restore and preserve equal access to district's Education Program or Activity,

e Reasons why district's response was not clearly unreasonable in light of the known circumstances if district does
not provide a Complainant with supportive measures.

C> Each Sexual Harassment investigation including:

o Any determination regarding responsibility and all audio or audiovisual recording or transcript,

o Disciplinary sanctions imposed on the Respondent, and

o Any remedies provided to the Complainant.
C> Any appeal and result of appeal.
o> Any informal resolution and result therefrom.
O> All materials used to train Title IX Coordinators, investigators, decision-makers, and informal

resolution facilitators.
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KNOW YOUR POLICIES
AND PROCEDURES

e Working knowledge of your policies.

e Use policy consistent language.

e Who is the point of contact for
complainant /respondent?

e Who is the point of contact re: retaliation?

e What it is the hearing /resolution and /or appeal
process?

e Informal resolutions?
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New Trainin
Dates Released!
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VIRTUAL CERTIFIED

TITLE IX
INVESTIGATOR TRAINING | ‘Compliance
Session 2: Investigative Techniques ;E;‘;‘;;ps!"
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THEMES /END GAME

Uncover all relevant Common sense
facts/information approach- beware of

xstone analogy rabbit holes

Fair /Balanced approach
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BE
CURIOUS

[t is the number one
skill for an investigator.
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Timeliness

e Policy must designate
reasonably prompt timeline

e Interview witnesses as soon as
possible

e Unavoidable delays

e Notice of extensions

e Addressing delays in record
keeping /report
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Organize

e Plan order of interviews /when to interview respondent
e In person vs. virtual vs. phone

e Explaining process and your role

e Reassurance /retaliation
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INTERVIEW
SKILLS

e Develop rapport

e Observe

e Be professional

e Outline questions /flexibility
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Types of Questions

e Who, what, when, where, why

e Open ended

e Repeat, repeat, repeat

e Circling techniques

e Clarity on timelines /who is involved etc.

e Openings

e Closing questions

e Opportunity to provide clarification after
interview
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Relevancy

e Regulations do not define relevancy
e Regulations define some things that are not relevant:
o Treatment unless parties agree
o Privileged Information
o Questions and evidence about the Complainant's sexual predisposition or prior sexual behavior
unless they are offered to prove that someone other than Respondent committed the sexual

harassment, or if the questions and evidence concern specific incidents of the Complainant's prior
sexual behavior with the respondent and are offered to prove consent.
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R e ]. e V a. n c y e Ordinary Meaning (Not a legal term)

e Does the evidence tend to make a

C O ti nue d fact more or less likely to be true
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Note Taking

e Explain your role as note taker

e Note taker vs. dual investigator

e Use quotations if possible

e Ask for a pause or clarification if necessary
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Types of
Information /
Evidence

Direct Information /
Evidence

Circumstantial
Information /Evidence

Documentary
Information /Evidence

Hearsay
Information /Evidence

Expert
Information /Evidence

20 20 2B AR
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First person
observation of an
incident

Reported observation of
information that offers
inferences about the facts
of the event

Written description of an
incident
*Police Report
*Write up from staff member

Information that is
reported through
another party

Information that is shared

from a person who has an

acknowledged expertise in
related subject matter




Complainants

e Trauma informed practices

e Managing expectations

e Reluctant complainants and retaliation
e Interim /support measures

e Next Steps

e Bias/Contlict of Interest
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Respondents

e Trauma informed practices

e No presumption of responsibility

e Managing expectations

e Interim /support measures

e Simultaneous and ongoing criminal investigations
e Next Steps

e Bias/Contlicts of Interest
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WORKING WITH
ADVISORS,
CONTINUED

e Set expectations for each meeting

e« Communicate often

e Communicate clearly

e Create a "guide”

e Allow time for questions

e Be kind, understanding, and patient (this is
new for them too)

e Follow up in writing
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IDENTIFYING
OTHER
EVIDENCE

e Videos
e Social Media
e Text Messages
e Physical Evidence
e Applications
e SANE Exam
e Other?
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Witnesses

e Eye Witness

e Character Witnesses???

e Hearsay issues

e Witnesses identitied by the
parties

o bixperts
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THE
ATMOSPHERE
MATTERS

Consider the look and feel of the office /
interview location

e not too formal but still professional

e not intimidating
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Standard of Proof

e All standards related to sexual harassment must be the same

e Preponderance of the Evidence - 50% plus a feather - more likely than not
e Clear and Convincing

e School investigation vs. Criminal investigation
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Creating and
Maintaining
Your File

e Be Consistent!

e Allow an extra 15-30 minutes after each
meeting to scan, save, and update

e Scan your notes immediately

e Keep and electronic copy

e Add information to your draft report as you

investigate...especially timelines
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Your Investigative
File Continued

e /years

e Contingency and Sustainability planning (what will happen to your file if you leave
or change roles)

e Anyone should be able to pick up your file and understand what happened
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Investigate as Though You Will
be Investigated

e Have a clear/organized plan- but remain tlexible

e Document Document Document (delays, objections EVERYTHING)
o Duplication of documentation
o To record or not to record?

o Inclusivity vs. Exclusivity
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INTRODUCTION:

You are wearing a different hat...

e Everyone must understand your role

e You will ask hard questions

e You will talk about difficult topics

e You will provide breaks if necessary

e You will keep the information as private
as possible (privacy vs. confidentiality)

e Expectations for the truth and
consequences for failure to tell the truth
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New Trainin
Dates Released!
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VIRTUAL CERTIFIED
TITLE IX
INVESTIGATOR TRAINING

. . " . .
Session 3: Report Writing ompliance a

Your Fingertips!”
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REPORT CONTENT

How reported

Date of Formal Complaint

Who investigated

Policy

Timelines (of events and of investigation)
Information from parties and witnesses
Physical Evidence

Summary of Relevant Information

Note for your record: Information not included or witnesses not interviewed and why
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Decision-Maker
Determination Regarding Responsibility Checklist

Identification of the Allegations

Description of Procedural Steps Taken

e Notifications to the Parties

Interviews with Parties and Witnesses
Site Visits

Methods Used to Gather Other Evidence
Hearings Held

Findings of Fact Supporting Determination

Conclusions Regarding the Application of the
Code of Conduct to the Facts

Result of Each Allegation Including Rationale
« Determination Regarding Responsibility

e Disciplinary Sanctions

e Whether Remedies Designed to Restore or
Preserve Equal Access to Education Program
or Activity Provided to the Complainant

Procedures and Permissible Bases for Appeal
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WHO IS YOUR AUDIENCE?

What is the intent of the report?

Who needs to understand /use it?
Where /how will it be used?
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ORGANIZATION IS KEY

e By party /witness?
e By time /chronological?
e By event?
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REPORT
MUST:

e Fairly summarize relevant evidence
e Be provided to parties AND advisors
e Hard copy or electronic
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CREDIBILITY

DETERMINATIONS
e Only if required by your policy
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Burden

Burden to collect/gather
evidence is on the school
district (investigator)...
NOT THE PARTIES
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Document, Document, Document
e CONSISTENT
e THOROUGH
e CLEAR
e TIMELY
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INVESTIGATIVE

TIMELINE

INVESTIGATE

OPPORTUNITY
TO REVIEW
INVESTIGATIVE

FINAL REPORT

OPPORTUNITY REPORT

TO INSPECT AND AND PROVIDE
REVIEW WRITTEN
EVIDENCE RESPONSE

RELATED TO
ALLEGATIONS
AND PROVIDE

WRITTEN
RESPONSE

10 days

10 days

Q&A
RESOLUTION
/ HEARING
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Draft Report- Template
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Upcoming
Trainings!
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