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Advisory on Approval of Massachusetts Private Schools
Pursuant to Mass. Gen. Laws c. 76, § 1

To: School Committee Chairpersons, Superintendents of Schools, and Other
Interested Parties

From: Jeffrey M. Nellhaus
Acting Commissioner of Education

Date: October 2, 2007

School committees and superintendents of schools periodically ask about their responsibilities
in approving private schools in their community. This memorandum, which updates and
replaces an advisory that the Department of Elementary and Secondary Education published in
1982, provides guidance to local school officials on this issue.

In order to educate students of compulsory school age (6-16) in Massachusetts, a private
school, including a school with a religious affiliation, must obtain the approval of the school
committee of the city or town in which the school is located. The Massachusetts compulsory
school attendance law, General Laws c. 76, § 1, sets the standard by which school committees
must evaluate private schools. The pertinent section provides as follows:

For the purposes of this section, school committees shall approve a private school when
satisfied that the instruction in all the studies required by law equals in thoroughness
and efficiency, and in the progress made therein, that in the public schools in the same
town; but shall not withhold such approval on account of religious teaching . . . .

A private school located in a town is required to seek approval from the school committee of
that town, whether or not children from the town attend the school. A school committee's
approval under G.L. c. 76, § 1, means that Massachusetts children attending the private school
may do so without violation of the compulsory attendance law. School committee approval is
neither an evaluation of program quality nor an endorsement of any particular school. The
decision to enroll a child in, or to withdraw a child from, a particular private school is one that
parents must make.

Standards for Approval of Private Schools

In order to assist private schools in its district, the school committee should have a written
statement of policy and procedures by which it considers and acts upon private school
applications for approval. Following are some suggested elements for such a policy. A policy
should address:

« the standard for private school approval under G.L. c. 76, § 1 ("equals in
thoroughness and efficiency, and in the progress made therein, that in the public



schools in the same town.");

« the procedures for school committee approval (application process, timetable,
requested documentation, site visits, procedures for periodic review of approval
status, etc.);

e other agency approvals that may be required (health, safety, building and fire
inspections, etc.);

« therecords and materials the school is required to maintain; and

 the criteria for measuring the "thoroughness and efficiency" of private school
instruction in such areas as the program of studies and curriculum, student
performance assessment procedures, the length of school day and school year, staff
distribution and qualifications, textbooks and materials, maintenance of student
records, and compliance with applicable federal and state laws.

These guidelines are suggested rather than mandatory; they are intended to assist school
committees in developing a private school review process that is open and reasonable. Because
G.L. c. 76, § 1, does not specify the manner in which a school committee conducts its review
process, school committees are afforded wide discretion in developing their own policies. The
only requirement is that a school committee apply its policies and procedures consistently to
all private schools located within its jurisdiction.

A sample of factors that a school committee may wish to consider in evaluating the
"thoroughness and efficiency" of the instruction offered by a private school is attached. The
sample criteria are not mandatory, and the school committee may adopt or amend them in any
reasonable way.

Approval of Private Special Education Schools

In addition to the school committee's approval responsibility, the Department of Elementary
and Secondary Education has responsibility under G.L. c. 71B, § 10, to approve private schools
that serve Massachusetts students with disabilities at public expense. That responsibility is
further defined in the Massachusetts Special Education Regulations (603 CMR 28.00) and the
Regulations on Program and Safety Standards for Approved Public or Private Day and
Residential Special Education School Programs (603 C.M.R. 18.00) adopted by the Board of
Education. The Department of Elementary and Secondary Education conducts an extensive
review of private schools that apply for such approval, including their curriculum, physical
facilities, personnel, and administration. Approval by the Department of Elementary and
Secondary Education authorizes the private special education school to enroll students with
disabilities at public expense.

Neither the school committee nor the Department of Elementary and Secondary Education
may delegate to the other its own statutory function for approving private schools. By
regulation, the Department may not approve a private school to serve publicly funded students
with disabilities under G.L. c. 71B, §10, unless the private school has received approval by the
local school committee pursuant to G.L. c. 76, § 1. Notwithstanding the distinction between the
two approval functions, the Department recognizes that the programs offered by some private
special education schools are so specialized that it is difficult for the local school committee to
assess the equivalency of the programs to those offered in the public schools. Therefore, with
respect to private special education schools, the school committee has a choice. The school
committee may choose to perform its own evaluation of the school in accordance with G.L. c.
76, § 1, and reasonable standards set by the school committee; or the school committee may



designate a public school representative, preferably a special educator, to participate in the
Department of Elementary and Secondary Education's site visit review of the private school
program and grant or deny local approval to the school based on the information obtained
from the joint site visit. This allows the school committee to retain its independent statutory
approval function while utilizing the special education expertise of the Department of
Elementary and Secondary Education in evaluating the private school program. A school
committee wishing to participate in the Department's site visit review of a private school
should contact the Department's Program Quality Assurance Services unit ("PQA") at: (781)

338-3700, or consult the PQA website.

Frequently Asked Questions and Answers

1.

does the Department of Elementary and Secondary Education or any other
state agency have responsibility for approving private schools for purposes
of the compulsory school attendance law?

No. The responsibility to consider and act upon private school applications for approval
rests solely with local school committees under G.L. c. 76, § 1. The New England
Association of Schools and Colleges has a program for accrediting private schools.
Obtaining such accreditation, however, is voluntary and does not substitute for the
approval of the local school committee required by state law.

If a school committee does not approve a private school, may the private
school still operate as a school for Massachusetts students of compulsory
school age?

No; at least not for regular attendance purposes. G.L. c. 76, § 1, the Massachusetts
compulsory school attendance law, requires private schools to obtain the prior approval
of the local school committee. Thus, attendance by a Massachusetts student between
the ages of 6 and 16 at a private school operating without such approval would not
fulfill the requirements of the Massachusetts compulsory school attendance law, and
the student would be considered truant.

does a private education program providing only after-school services
(e.g., academic tutoring or language immersion) require approval by the
school committee under G. L. c. 76, § 1?

No. School committee approval is needed for compulsory attendance purposes and,
therefore, is required only for regular day school programs. School committee approval
under G.L. c. 76, § 1 is not required for privately operated programs that provide
educational or tutoring services to students after school.

May a private school appeal a school committee's decision not to approve a
private school to the Department of Elementary and Secondary Education?

No. The Department of Elementary and Secondary Education does not have
jurisdiction over local private school approvals. Under G.L. c. 76, § 1, private schools are
approved by the school committee of the town in which the private school is located. A
private school that disputes a school committee's or superintendent's decision may ask
the school committee to review the matter. If the private school has a legal claim



regarding the approval process or standards, it may have some judicial recourse.

Must private schools meet the 900/990 hours and 180 school days
minimum standards of the Board of Education's regulations on Student
Learning Time as a requirement for approval?

The Student Learning Time regulations, as such, do not apply to private schools. The
stated purpose of the regulations is "to ensure that every public school in the
Commonwealth provides its students with the structured learning time needed to
enable the student to achieve competency in 'core subjects' and 'other subjects.' 603
C.M.R. 27.01(2). Therefore, while the school committee may consider the total student
learning time and length of the school year at a private school in determining whether
the school's program meets the statutory standard of "thoroughness and efficiency,"
these factors are not required for approval.

Note: Private special education schools that are approved by the Department to
provide services to publicly funded students with disabilities are subject to state
regulations on minimum school hours and school days. In addition, unapproved private
special education schools in which publicly funded students are placed pursuant to 603
CMR 28.06(3)(e) because an appropriate approved school cannot be identified must
adhere to state regulations on minimum school hours and school days for those
particular students.

Once a school is approved, is the approval subject to renewal or periodic
review?

Although not required by statute, school committees are encouraged to adopt a private
school approval policy that incorporates a periodic review of previously approved
schools. School committees may also adopt a policy under which approval is valid until
substantial changes are made in the private school's program, at which point the private
school must seek re-approval.

To what extent may a school committee be liable for damages incurred by a
private school student, by virtue of its approval of a private school?

The approval function that G.L. c. 76, § 1, imposes upon school committees is fairly
limited. Thus, as long as a school committee acts reasonably and in good faith in
carrying out its statutory approval function, its potential liability is minimal. It would
be advisable to make clear in school committee policy and procedures, deliberations
and votes on private school approval, as well as in correspondence with interested
parties about a particular private school, just how limited the school committee's
responsibility is under G.L. c. 76, § 1.

Are any of the state mandates applicable to public schools made applicable
to private schools by the phrase, "when satisfied that the instruction in all
the studies required by law equals in thoroughness and efficiency, and in
the progress made therein, that in the public schools in the same town?"

Various state laws set forth the subjects that public schools teach. See, for example, G.L.
c. 71,88 1, 2 and 3; G.L. c. 69, § 1D. Generally, the "thoroughness and efficiency"



language in G.L. c. 76, § 1, should not be interpreted as extending particular public
school mandates regarding instruction and curriculum to private schools.

9. May a private school seek approval if its students are not residents of the
town in which the school is located?

A private school located in a town is required to seek approval from the school
committee of that town, irrespective of whether children from the town attend the
school.

10.Should a private school provide notification to the school committee prior
to closing?

Yes. The private school should provide notice in a timely manner to the school
committee from which it received approval pursuant to G.L. c. 76, § 1. In addition, once
it has ceased operation, G.L. 71, § 34G requires the owner or administrator of the school
to transfer transcripts of all students and former students to the Department of
Elementary and Secondary Education, except for students who are transferring to
another public or private educational institution. In that case, the private school must
transfer the student's records to the school that the student will be attending.

11. Should a school committee notify the Department of Elementary and
Secondary Education when it approves or disapproves a private school?

Yes. Although the Department of Elementary and Secondary Education does not
review, monitor, or investigate school committee decisions regarding private school
approval, it does require school committees to report such information to the
Department. The form, Notification of New Private School ™ 4] requires the
school committee to confirm that it has approved the private school, the date which the
private school commenced operation, and other basic information, such as the school's
street and e-mail addresses. The Department must collect and track this information
for purposes of the various federal grant funds that it distributes to private schools.

In addition, the school committee should timely notify the Department of Elementary
and Secondary Education if it has decided not to re-approve, or has revoked approval
of, a private school, or if the school has closed. It is important for the Department to
receive this information promptly, especially if the private school at issue has a special
education program that the Department has approved for placement of publicly-funded
students with disabilities.

The Department will refer inquiries regarding the approval status of a particular private
school to the superintendent of the district in which that school is located.

12. May a school committee delegate its authority to approve or disapprove a
private school to the superintendent or another school administrator?

No. Under G.L. c. 76, § 1, only the school committee has the authority to approve or
disapprove a private school. However, the school committee may designate the
superintendent or another school administrator to visit the private school, review
relevant documentation and make a recommendation on approval to the school



committee. The school committee may then vote to approve or disapprove the private
school based on the superintendent's recommendation.

Sample Criteria for Approval of a Private School by a School Committee
1) Population To Be Served
Admissions criteria; documentation of school's enrollment
2) Physical Plant/Safety
A. The school shows evidence of current:

i) Certificate of Occupancy

ii) Fire inspection

iii) Safety inspection

iv) Elevator inspection, if applicable

v) Compliance with lead paint poisoning prevention (for children under 6 years
old)

vi) Compliance with other applicable federal and state health and safety standards
(e.g., PCB, asbestos inspections, handicap accessibility)

vii) Copies of valid safety and health inspection certificates

B. The site, plant, and equipment adequately support the program and are operated to ensure
the safety and health of the students.

3) Curriculum

The curriculum offered is "equivalent" to that offered in the local school system generally and,
specifically, in terms of the following instructional areas:

1) mathematics

ii) science and technology
iii) history and social science
iv) English

v) foreign languages

vi) the arts

vii) physical education

4) Educational Materials

Textbooks and individual instructional materials, including computers and other
technology, are adequate.

5) School Staff
The instruction provided is "thorough and efficient" based on:

i) teacher qualifications



ii) adequate student/teacher ratio
iii) regular evaluation of staff
iv) the school principal reviews criminal offender record information (CORI) of
current and prospective employees and volunteers, as required by law
6) Administration
The school has a clearly defined organization that facilitates its objectives.

7) Records

A. The school maintains an adequate system of student records (e.g., attendance, health,
discipline, progress reports).

B. The student records are kept in a secure and organized manner that is consistent with
federal and state student record laws to the extent applicable.

C. The school maintains and timely provides transcripts in response to requests of students
and former students in accordance with G.L. c. 71, § 34A.

D. The school is prepared efficiently to transfer transcripts of all students and former students
to the Massachusetts Department of Elementary and Secondary Education and/or other
schools should it cease operation, in accordance with G.L. c. 71, § 34G.

8) Student Services

The school provides adequate pupil personnel services for all students (e.g., health care
procedures, guidance and counseling programs, discipline policy).

9) Financial Support

A. The school provides evidence of financial solvency and resources to sustain the educational
program.

B. The school presents documentation of its legal status. These may include copies of the
articles of incorporation and the certification of tax exempt status.

10) Student Learning Time

The school provides adequate student learning time (length of school year and school
day) and hours of instruction in each subject.

11) Student Performance Assessment

The school periodically evaluates students' skills, competencies, and knowledge and
documents their progress.
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