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Conflicts of Interests — The Law
• Government Code, § 1090

– Prohibits a Board member’s financial interest in any contract under consideration by the 
District

• The Political Reform Act (Government Code § 87100)
– Prohibits a Board member’s use of their official position to influence a District decision in 

which he or she has an economic interest

• Incompatible Activities  (Government Code § 51126)

• Incompatible Offices  (Government Code § 1099)

• Education Code § 35107

• Common Law Conflicts of Interest
– Prohibits a Board member from placing themselves in a position where their private, personal 

interests may conflict with their official duties
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Gov. Code, § 1090 — Contracts

• General Rule — Public officials shall not be financially interested in 
any contract made by them in their official capacity, or by any body 
or board of which they are members.
–Two components to this law:

• One which proscribes the individual Board member who has a financial 
interest; and

• One which proscribes the Board itself from being involved in the contract.
– Purpose — Prohibits self-dealing by public officials/employees as 

applied to contracts.

2

cont.

Gov. Code, § 1090 — Contracts (cont.)

• Who is covered?
–All board members, officers, employees and consultants

• What is covered?
–Written contracts, oral contracts and purchases made outside of the 

formal contracting process are included
–The term “contract” is interpreted broadly under section 1090 and 

includes “the negotiations, discussions, reasoning, planning, and give 
and take that go beforehand in the making of a decision.” (Chapman v. 
Superior Court (2005) 130 Cal.App.4th 261, 274.)
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Gov. Code, § 1090 — Is there a financial interest?

• A violation of Section 1090 will be found if there is a direct or indirect 
connection between the financial interests of the official/employee 
and the beneficiary of the contract.
–Examples: Own business interest (direct); Business interest of spouse 

or dependent child (indirect).
– “[A]n official has a financial interest in a contract if he might profit from 

it.” People v. Honig (1996) 48 Cal.App.4th 289, 333.
• Follow the money

4

Gov. Code, § 1091 — Remote Interest Exceptions
• Statutory Remote Interest — Where public official has a remote 

interest in contract, agency can still enter into contract if official:
–Discloses his or her interest to the agency or board;
–Has it noted in the official records of the agency or board; and
–Disqualifies himself or herself from voting on the contract and does not 

influence or attempt to influence a colleague’s vote on the matter.
– Examples of remote interests include:

• Employee of contracting party; attorney; agent or broker of contracting 
party; supplier of services or goods to a contracting party; landlord or 
tenant of a contracting party; officer or employee of a nonprofit corporation 
which is a contracting party.
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Gov. Code, § 1091 — Remote Interest Exception

• Statutory Remote Interest — Example:
–Settlement with elected official may be allowed if:

• Board is represented by legal counsel;
• After review of the merits and other relevant facts and circumstances, 

a court of competent jurisdiction finds that the agreement serves the 
public interest; and

• Interested member recuses himself/herself from participating in the 
making of the agreement.
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Gov. Code, § 1091.5 — Non-Interest Exceptions

• Statutory Non-Interest
–Does not require abstention
–Examples:

• That of an officer in being reimbursed for his or her actual and necessary 
expenses incurred in the performance of official duty

• That of a spouse of an officer or employee, in his or her spouse’s 
employment or office-holding, if the employment or office-holding has 
existed for at least one year prior to election or appointment
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Spousal Employment Issues

• General Rule — Employment of spouse after election to Board 
prohibited

• Nielsen v. Richards, County Auditor (1925) 75 Cal.App. 680.

–A public employee whose spouse is a member of the board of trustees 
of the employing public entity may not be promoted under Government 
Code section 1090
• Thorpe v. Long Beach Community College District (2000) 83 Cal.App.4th 

655.
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The Rule of Necessity

• The Rule of Necessity applies when a public official has a financial 
interest under Section 1090 and/or Section 87100 (the Political 
Reform Act), but there is no other alternative to accomplish the 
needed action

• If the Rule of Necessity applies, the board member must abstain 
from any participation in the decision
–The Rule of Necessity rarely applies
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Gov. Code, § 1097 — Penalty for Violations

• Up to $1,000 fine or by imprisonment in the state prison

• Individual may be forever disqualified from holding public office in 
California

• Contract is void and voidable and public official may lose any money 
received for services rendered or property conveyed 
(“Disgorgement” is a dirty word!)
–However, CA Supreme Court recently ruled that there is no private right 

of action for individuals to sue on the basis of a Gov. Code, § 1090 
violation
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The Political Reform Act of 1974
(Gov. Code, § 87100)

• General Rule: No public official at any level of state or local 
government shall make, participate in the making, or in any way 
attempt to use their official position to influence a governmental 
decision in which they know or have reason to know they have a 
financial interest
–Requires that the District adopt a Conflict of Interest Code

• All Board Members must file public disclosure statements
• Designated employees must also fill out statements if their positions are 

listed in the Code

–BB 9270
11
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The Political Reform Act of 1974 — Definitions
(Gov. Code, § 87100)

• Public Official: Includes “every member, officer, employee, or 
consultant” of a local agency

• Economic Interest: Under Gov. Code, § 87103, an “economic 
interest” exists “if it is reasonable that the decision will have a 
material financial effect, distinguishable from its effect on the public 
generally, on the official, or a member of his or her immediate family” 

• Immediate Family: Includes spouse and dependent children

12

The Political Reform Act — Questions to Ask

• Tests for Determining if Conflict of Interest Exists under PRA:
1. Is a public official involved?
2. Is the official making, participating in the making of, or using his or her 

official position to influence the making of a governmental decision?
3. Is it reasonably foreseeable that the decision could materially affect the 

official’s economic interest?
4. Will the effect of the decision on the public official’s economic interest be 

distinguishable from its effect on the public generally?

If the answer to all four of these questions is “yes,” a conflict of 
interest exists and the official should disqualify himself or herself.
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The Political Reform Act  — Qualifying Types of 
Economic Interest
• Interests (i.e., investments) in business entities
• Investing $2,000 or more in real property creates an economic interest
• Sources of income aggregating to at least $500 in the past year
• Any donor of, or any intermediary or agent for a donor of, a gift or gifts 

aggregating $590 (Jan 1, 2023 – Dec. 31, 2024)
• Interest in a business entity for which the public official is an officer, 

director, or employee, irrespective of income
• Interest in personal finances and those of his or her immediate family 

(spouse and dependent children)
14

The Political Reform Act — Effect of Disqualification

• Prohibited interest does not bar the Board from acting. Board may still act, but 
official may not be involved in the making of decision.

• Fact of disqualification must be publicly announced as well as the financial 
interest creating the conflict
– Leave the room until after the discussion, vote, and any other disposition of 

the matter is concluded
– The public official may speak on the issue during the time that the general 

public speaks on the issue
• If the official is an employee rather than a member of a board, commission, or 

council, the official’s announcement is required to be in writing and given to the 
official’s supervisor or other specified individual
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The Political Reform Act — Enforcement

• The Attorney General, the FPPC, and district attorneys are authorized to 
enforce the Political Reform Act through criminal sanctions, civil liability, 
and civil penalties

• A fine of up to the greater of $1,000 or three times the amount of the 
benefit, the amount the person failed to report or unlawfully contributed, 
expended or gave or received, may be imposed upon conviction

• Only a formal written opinion of the FPPC will confer immunity from 
liability under the PRA
– Gov. Code, § 83114
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Incompatible Activities (Gov. Code, § 1126)

• Prohibits district board members and employees from engaging in 
compensated outside activities (“employment, activity, or 
enterprise”) that are in conflict with their public office or employment

• Most all school districts have BP 4136/4236/4336 prohibiting 
employees having incompatible “non-school employment” 

• Only applies to situations “for compensation,” does not apply to 
voluntary positions

• Example: Found to apply to school Board member who owned a 
private charter school within the boundaries of the school district

17
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Incompatible Offices (Gov. Code, § 1099 et seq.)

• Prohibits board members from simultaneously occupying incompatible 
public offices

• Incompatibility test:  Does one office oversee the other or is there a 
possibility of a significant class of duties or loyalties between the offices

• When two public offices are incompatible, a public officer shall be deemed 
to have forfeited the first office upon acceding to the second. This 
provision is enforceable pursuant to Section 803 of the Code of Civil 
Procedure

• Does not apply to a governmental body that has only advisory powers

18

cont.

Incompatible Offices (Gov. Code, § 1099 et seq.) (cont.)

• The California Attorney General’s office has rendered numerous 
opinions on the doctrine of incompatibility of offices regarding school 
board members, finding that school board members and 
incompatible with the following other public offices: 

– City council member, water district board member, a community services 
district board member, a city planning commissioner member, and a 
community college district board member
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Education Code, § 35107
A member of the governing board of a school district shall abstain from 
voting on personnel matters that uniquely affect a relative of the member 
but may vote on collective bargaining agreements and personnel matters 
that affect a class of employees to which the relative belongs.  For 
purposes of this section, “relative” means an adult who is related to the 
person by blood or affinity within the third degree, as determined by the 
common law, or an individual in an adoptive relationship within the third 
degree.

• The California Supreme Court has determined that relationships within the “third 
degree” include spouses and children (first degree), siblings and parents 
(second degree), and aunts, uncles, nephews, nieces, grandparents and 
grandchildren (third degree)

(In the Matter of the Estate of Susannah Moore (1912) 162 Cal. 324)
20

Common Law Prohibition Against Conflicts of 
Interest

• Basic Principle:
–Public officials are obligated, . . . [when acting in their official capacity], 

to discharge their responsibilities with integrity and fidelity”
• Example:

–City Council member had common law conflict of interest where he 
voted against a development project that would adversely affect the 
view from his leased residence — despite no economic interest being 
identified

21
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Economic Interest Disclosure:  FPPC Form 700

• It Starts Like This…

– Superintendent and Board members accept invitations to get on a bus 
and go to a fancy sit-down dinner sponsored by bond counsel for the 
school district

– Everyone has a great time!

22

But May End Up Like This!

23
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Gifts—Why do we care?

• Legal limits on gift acceptance, with consequences for violation
– Political Reform Act (Gov. Code, § 81000 et seq.)
– Fair Political Practices Commission (FPPC) Regulations, Cal. Code Regs., 

tit. 2, § 18940 et seq.  Many recent changes.
– FPPC Advice Letters
– Policies/Conflict of Interest Code

• Potential for conflicts of interest to develop with vendors/prospective vendors
• Gifts must be tracked and reported
• Integrity, accountability, transparency
• Public relations (appearance of impropriety)

24

Definition of Gift

• A “gift” is any payment made by any person of any thing of value, 
whether tangible or intangible, real or personal property, a good or 
service provided to an official that confers a personal benefit for 
which the official does not provide “full consideration” for the value 
received
–Gov. Code, § 82028

25

cont.
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Definition of Gift (cont.)

• Includes: Presents, meals (including beverages), tickets to sporting 
and entertainment events, plaques, travel, hotel stays, forgiveness 
of debt, or a rebate or discount not available to the general public

• Gifts to family members count as gifts to the official unless there is a 
working, social, or similar relationship between the donor and family 
member separate from the official

• “Family member” includes spouse, registered domestic partner, 
dependent child, 18-23 year old living with parent(s)
–Cal. Code Regs., tit. 2, § 18943.

26

By the Numbers

• Gifts of $50 or more, or gifts aggregating $50 or more from a single 
reportable source in a calendar year must be reported on Form 700

• No elected official/candidate/designated employee of a local agency 
may accept any gift(s) from one source worth more than $590 in a 
single calendar year

• There are MANY exceptions!

• Wedding gifts may exceed annual gift limit and are valued at ½ the 
amount

27
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Exceptions!

• Gifts do not include:

–Campaign contributions

–Prizes received in a manner not related to the official’s status, in a 

bona fide competition

–Tickets for official and 1 guest for admission to event where the 

official performs a ceremonial function

–Personalized plaques/trophies worth less than $250

–Gifts from family members (as distant as first cousins once 

removed, includes in-laws and former in-laws)

–Admission, food, minimal items (stress ball!) when making a 

speech

28

cont.

Exceptions! (cont.)

• Gifts do not include:
–Bereavement offering
–Home hospitality
–Reciprocal exchanges
–Acts of neighborliness (“feeding your cat”)
–Acts of human compassion
–Gifts from existing relationships where official has no likelihood 

of having material financial effect on donor
–Gifts exchanged between those in a dating relationship
–Benefits of wedding attendance
–Certain travel and lodging

29

cont.
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Exceptions! (cont.)

• Benefits exchanged in a social relationship with whom an official 
participates in repeated social events or activities:
–Examples — lunches, dinners, birthdays, holidays, golf, sports . . .

• Parties typically rotate payments on continuing basis so that each 
party pays for approximately his or her share of costs over the 
reporting period

• If the official receives a disproportionate amount of benefit relative 
to what the official paid, the official reports only the excess amount

• No singles exchanges over the gift limit

30

Exceptions!  Gifts to an Agency
• Gift is considered to be “to the Agency” (rather than an individual) if it meets all 

of the following requirements:
– Agency head controls use of payment/gift by staff;
– Payment/gift used for official agency business; and
– Agency reports the payment.

• Agency must report gift/payment within 30 days of use, using FPPC Form 801
• Completed Form 801 must be maintained as a public record by Agency and posted on 

Agency’s website

• Examples:
– Vendor “sponsors” administrator retreat
– Allows for use of conference room for meeting
– Food and beverages are usually considered a gift to the official who consumes them 

and reportable on Form 700
31
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Exceptions!
Returned, Donated, or Reimbursed Gift

• No gift reporting if:
–Return gift to donor within 30 days
–Donate gift to 501(c)(3) charity within 30 days.  Official or family member 

cannot hold position with charity.
–Reimburse the donor for the gift within 30 days

32

Gift Valuation
• Gifts valued at fair market value at time gift is received
• Special rules:

- Invitation-Only Events:  Value is the pro rata share of the food, 
catering services, and entertainment provided at the event, 
unless the official only “drops in” and consumes “minimal 
appetizers and drinks.”  The cost of entertainment is included 
only if there is a featured show or performance and does not 
include music provided for background ambiance.

- Tickets:  Face value, only if used or transferred

33
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Statement of Economic Interest (Form 700)

• Requires disclosure of personal financial interests, including 
income. Income includes “gifts” received from certain sources.

• Signed under penalty of perjury
• Mandatory filers defined by law and listed in Local Conflict of 

Interest Codes
- Identifies which types of economic interests each position must 

disclose; categories of disclosure assigned to each position
- Disclosure categories linked to official’s job duties

34

Economic Interest Disclosure:  FPPC Form 700
• Where do you get it?  FPPC website (fppc.ca.gov) 

• When to file:
- Upon taking office (within 30 days)
- Upon leaving office (within 30 days)
- On an annual basis (postmarked by April 1)

• Where to file:
- With your agency (city, county, school district or COE) 
- File with the district’s Filing Officer

• Form 700 is a public document once filed
35
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• File an amendment to your Form 700 as soon as possible after you 
notice the error or omission  

• Find amendment schedules on FPPC’s website

• Complete only the schedule with the error.  You should not 
complete the entire form again.

• Amendments are attached to the original statement; The original is 
not discarded

Made a Mistake?

36

Consequences
• Acceptance of gifts in excess of $520 ($590 for 2023 and 2024) during the 

previous 12-month period disqualifies an official from participating in decisions 

involving the source of gift(s) 

- Note: Rolling 12-month period measured from the decision involving the source of 

the gift

• Publicly identify the financial interest which gives rise to the conflict in sufficient 

detail to be understood by the public

• Recuse himself/herself from discussing/voting on the matter

• Leave the room except if matter is on the consent agenda

• Consider possible Gov. Code, § 1090 violation which would prevent approval 

of a contract

37
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Additional Resources

• The Fair Political Practices Commission
–www.fppc.ca.gov
–1-866-ASK-FPPC (1-866-275-3772)

• Confidential hotline

• The Attorney General
–www.ag.ca.gov

38

Question
Answer

Session

39
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Disclaimer

This AALRR presentation is intended for informational 
purposes only and should not be relied upon in 
reaching a conclusion in a particular area of law. 
Applicability of the legal principles discussed may differ 
substantially in individual situations. Receipt of this or 
any other AALRR presentation/publication does not 
create an attorney-client relationship. The Firm is not 
responsible for inadvertent errors that may occur in the 
publishing process.  
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