A School’s Obligation to Respond to Sexual Violence

1. What is sexual violence?

Sexual violence, as that term is used in this document and prior OCR guidance, refers to
physical sexual acts perpetrated against a person’s will or where a person is incapable of
giving consent (e.g., due to the student’s age or use of drugs or alcohol, or because an
intellectual or other disability prevents the student from having the capacity to give
consent). A number of different acts fall into the category of sexual violence, including
rape, sexual assault, sexual battery, sexual abuse, and sexual coercion. Sexual violence
can be carried out by school employees, other students, or third parties. All such acts of
sexual violence are forms of sex discrimination prohibited by Title IX.

2. How does Title IX apply to student-on-student sexual violence?

Under Title IX, federally funded schools must ensure that students of all ages are not
denied or limited in their ability to participate in or benefit from the school’s educational
programs or activities on the basis of sex. A school violates a student’s rights under Title
IX regarding student-on-student sexual violence when the following conditions are met:
(1) the alleged conduct is sufficiently serious to limit or deny a student’s ability to
participate in or benefit from the school’s educational program, i.e. creates a hostile
environment; and (2) the school, upon notice, fails to take prompt and effective steps
reasonably calculated to end the sexual violence, eliminate the hostile environment,
prevent its recurrence, and, as appropriate, remedy its effects.

3. How does OCR determine if a hostile environment has been created?

As discussed more fully in OCR’s 2001 Guidance, OCR considers a variety of related
factors to determine if a hostile environment has been created; and also considers the
conduct in question from both a subjective and an objective perspective. Specifically,
OCR’s standards require that the conduct be evaluated from the perspective of a
reasonable person in the alleged victim’s position, considering all the circumstances. The
more severe the conduct, the less need there is to show a repetitive series of incidents to
prove a hostile environment, particularly if the conduct is physical. Indeed, a single or
isolated incident of sexual violence may create a hostile environment.

4. \When does OCR consider a school to have notice of student-on-student sexual
violence?



OCR deems a school to have notice of student-on-student sexual violence if a responsible
employee knew, or in the exercise of reasonable care should have known, about the
sexual violence.

A school can receive notice of sexual violence in many different ways. Some examples of
notice include: a student may have filed a grievance with or otherwise informed the
school’s Title IX coordinator; a student, parent, friend, or other individual may have
reported an incident to a teacher, principal, campus law enforcement, staff in the office of
student affairs, or other responsible employee; or a teacher or dean may have witnessed
the sexual violence.

The school may also receive notice about sexual violence in an indirect manner, from
sources such as a member of the local community, social networking sites, or the media.
In some situations, if the school knows of incidents of sexual violence, the exercise of
reasonable care should trigger an investigation that would lead to the discovery of
additional incidents. For example, if school officials receive a credible report that a
student has perpetrated several acts of sexual violence against different students, that
pattern of conduct should trigger an inquiry as to whether other students have been
subjected to sexual violence by that student. In other cases, the pervasiveness of the
sexual violence may be widespread, openly practiced, or well-known among students or
employees. In those cases, OCR may conclude that the school should have known of the
hostile environment. In other words, if the school would have found out about the sexual
violence had it made a proper inquiry, knowledge of the sexual violence will be imputed
to the school even if the school failed to make an inquiry. A school’s failure to take
prompt and effective corrective action in such cases would violate Title IX even if the
student did not use the school’s grievance procedures or otherwise inform the school of
the sexual violence

What are a school’s basic responsibilities to address student-on-student sexual
violence?

When a school knows or reasonably should know of possible sexual violence, it must
take immediate and appropriate steps to investigate or otherwise determine what
occurred. If an investigation reveals that sexual violence created a hostile environment,
the school must then take prompt and effective steps reasonably calculated to end the
sexual violence, eliminate the hostile environment, prevent its recurrence, and, as
appropriate, remedy its effects. But a school should not wait to take steps to protect its
students until students have already been deprived of educational opportunities.

Title 1X requires a school to protect the complainant and ensure his or her safety as
necessary, including taking interim steps before the final outcome of any investigation.
The school should take these steps promptly once it has notice of a sexual violence



allegation and should provide the complainant with periodic updates on the status of the
investigation. If the school determines that the sexual violence occurred, the school must
continue to take these steps to protect the complainant and ensure his or her safety, as
necessary. The school should also ensure that the complainant is aware of any available
resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to
report a crime to campus or local law enforcement.

If a school delays responding to allegations of sexual violence or responds
inappropriately, the school’s own inaction may subject the student to a hostile
environment. If it does, the school will also be required to remedy the effects of the
sexual violence that could reasonably have been prevented had the school responded
promptly and appropriately. For example, if a school’s ignoring of a student’s complaints
of sexual assault by a fellow student results in the complaining student having to remain
in classes with the other student for several weeks and the complaining student’s grades
suffer because he or she was unable to concentrate in these classes, the school may need
to permit the complaining student to retake the classes without an academic or financial
penalty (in addition to any other remedies) in order to address the effects of the sexual
violence.

Does Title 1X cover employee-on-student sexual violence, such as sexual abuse of
children?

Yes. Although this document and the DCL focus on student-on-student sexual violence,
Title 1X also protects students from other forms of sexual harassment (including sexual
violence and sexual abuse), such as sexual harassment carried out by school employees.
Sexual harassment by school employees can include unwelcome sexual advances;
requests for sexual favors; and other verbal, nonverbal, or physical conduct of a sexual
nature, including but not limited to sexual activity. Title IX’s prohibition against sexual
harassment generally does not extend to legitimate nonsexual touching or other
nonsexual conduct. But in some circumstances, nonsexual conduct may take on sexual
connotations and rise to the level of sexual harassment. For example, a teacher repeatedly
hugging and putting his or her arms around students under inappropriate circumstances
could create a hostile environment. Early signs of inappropriate behavior with a child can
be the key to identifying and preventing sexual abuse by school personnel.

A school’s Title IX obligations regarding sexual harassment by employees can, in some
instances, be greater than those described in this document and the DCL. Recipients
should refer to OCR’s 2001 Guidance for further information about Title 1X obligations
regarding harassment of students by school employees. In addition, many state and local
laws have mandatory reporting requirements for schools working with minors. Recipients
should be careful to satisfy their state and local legal obligations in addition to their Title



IX obligations, including training to ensure that school employees are aware of their
obligations under such state and local laws and the consequences for failing to satisfy
those obligations.

With respect to sexual activity in particular, OCR will always view as unwelcome and
nonconsensual sexual activity between an adult school employee and an elementary
school student or any student below the legal age of consent in his or her state. In cases
involving a student who meets the legal age of consent in his or her state, there will still
be a strong presumption that sexual activity between an adult school employee and a
student is unwelcome and nonconsensual. When a school is on notice that a school
employee has sexually harassed a student, it is responsible for taking prompt and
effective steps reasonably calculated to end the sexual harassment, eliminate the hostile
environment, prevent its recurrence, and remedy its effects. Indeed, even if a school was
not on notice, the school is nonetheless responsible for remedying any effects of the
sexual harassment on the student, as well as for ending the sexual harassment and
preventing its recurrence, when the employee engaged in the sexual activity in the
context of the employee’s provision of aid, benefits, or services to students (e.g.,
teaching, counseling, supervising, advising, or transporting students).

A school should take steps to protect its students from sexual abuse by its employees. It is
therefore imperative for a school to develop policies prohibiting inappropriate conduct by
school personnel and procedures for identifying and responding to such conduct. For
example, this could include implementing codes of conduct, which might address what is
commonly known as grooming — a desensitization strategy common in adult educator
sexual misconduct. Such policies and procedures can ensure that students, parents, and
school personnel have clear guidelines on what are appropriate and inappropriate
interactions between adults and students in a school setting or in school-sponsored
activities. Additionally, a school should provide training for administrators, teachers,
staff, parents, and age-appropriate classroom information for students to ensure that
everyone understands what types of conduct are prohibited and knows how to respond
when problems arise.



