
Investigations and Hearings 

 

1. What elements should a school’s Title IX investigation include? 

The specific steps in a school’s Title IX investigation will vary depending on the nature 

of the allegation, the age of the student or students involved, the size and administrative 

structure of the school, state or local legal requirements (including mandatory reporting 

requirements for schools working with minors), and what it has learned from past 

experiences. 

For the purposes of this document the term “investigation” refers to the process the 

school uses to resolve sexual violence complaints. This includes the fact-finding 

investigation and any hearing and decision-making process the school uses to determine: 

(1) whether or not the conduct occurred; and, (2) if the conduct occurred, what actions 

the school will take to end the sexual violence, eliminate the hostile environment, and 

prevent its recurrence, which may include imposing sanctions on the perpetrator and 

providing remedies for the complainant and broader student population. 

In all cases, a school’s Title IX investigation must be adequate, reliable, impartial, and 

prompt and include the opportunity for both parties to present witnesses and other 

evidence. The investigation may include a hearing to determine whether the conduct 

occurred, but Title IX does not necessarily require a hearing. Furthermore, neither Title 

IX nor the DCL specifies who should conduct the investigation. It could be the Title IX 

coordinator, provided there are no conflicts of interest, but it does not have to be. All 

persons involved in conducting a school’s Title IX investigations must have training or 

experience in handling complaints of sexual violence and in the school’s grievance 

procedures. When investigating an incident of alleged sexual violence for Title IX 

purposes, to the extent possible, a school should coordinate with any other ongoing 

school or criminal investigations of the incident and establish appropriate fact-finding 

roles for each investigator. A school should also consider whether information can be 

shared among the investigators so that complainants are not unnecessarily required to 

give multiple statements about a traumatic event. If the investigation includes forensic 

evidence, it may be helpful for a school to consult with local or campus law enforcement 

or a forensic expert to ensure that the evidence is correctly interpreted by school officials.  

If a school uses its student disciplinary procedures to meet its Title IX obligation to 

resolve complaints of sexual violence promptly and equitably, it should recognize that 

imposing sanctions against the perpetrator, without additional remedies, likely will not be 

sufficient to eliminate the hostile environment and prevent recurrence as required by Title 

IX. If a school typically processes complaints of sexual violence through its disciplinary 



process and that process, including any investigation and hearing, meets the Title IX 

requirements discussed above and enables the school to end the sexual violence, 

eliminate the hostile environment, and prevent its recurrence, then the school may use 

that process to satisfy its Title IX obligations and does not need to conduct a separate 

Title IX investigation. The Title IX coordinator should review the disciplinary process to 

ensure that it: (1) complies with the prompt and equitable requirements of Title IX; (2) 

allows for appropriate interim measures to be taken to protect the complainant during the 

process; and (3) provides for remedies to the complainant and school community where 

appropriate. 

The investigation may include, but is not limited to, conducting interviews of the 

complainant, the alleged perpetrator, and any witnesses; reviewing law enforcement 

investigation documents, if applicable; reviewing student and personnel files; and 

gathering and examining other relevant documents or evidence. While a school has 

flexibility in how it structures the investigative process, for Title IX purposes, a school 

must give the complainant any rights that it gives to the alleged perpetrator. A balanced 

and fair process that provides the same opportunities to both parties will lead to sound 

and supportable decisions. Specifically: 

 Throughout the investigation, the parties must have an equal opportunity to present 

relevant witnesses and other evidence. 

 The school must use a preponderance-of-the-evidence (i.e., more likely than not) 

standard in any Title IX proceedings, including any fact-finding and hearings. 

 If the school permits one party to have lawyers or other advisors at any stage of the 

proceedings, it must do so equally for both parties. Any school-imposed restrictions on 

the ability of lawyers or other advisors to speak or otherwise participate in the 

proceedings must also apply equally. 

 If the school permits one party to submit third-party expert testimony, it must do so 

equally for both parties. 

 If the school provides for an appeal, it must do so equally for both parties. 

 Both parties must be notified, in writing, of the outcome of both the complaint and any 

appeal. 

2. What are the key differences between a school’s Title IX investigation into 

allegations of sexual violence and a criminal investigation? 

A criminal investigation is intended to determine whether an individual violated criminal 

law; and, if at the conclusion of the investigation, the individual is tried and found guilty, 



the individual may be imprisoned or subject to criminal penalties. The U.S. Constitution 

affords criminal defendants who face the risk of incarceration numerous protections, 

including, but not limited to, the right to counsel, the right to a speedy trial, the right to a 

jury trial, the right against self-incrimination, and the right to confrontation. In addition, 

government officials responsible for criminal investigations (including police and 

prosecutors) normally have discretion as to which complaints from the public they will 

investigate. 

By contrast, a Title IX investigation will never result in incarceration of an individual 

and, therefore, the same procedural protections and legal standards are not required. 

Further, while a criminal investigation is initiated at the discretion of law enforcement 

authorities, a Title IX investigation is not discretionary; a school has a duty under Title 

IX to resolve complaints promptly and equitably and to provide a safe and 

nondiscriminatory environment for all students, free from sexual harassment and sexual 

violence. Because the standards for pursuing and completing criminal investigations are 

different from those used for Title IX investigations, the termination of a criminal 

investigation without an arrest or conviction does not affect the school’s Title IX 

obligations. 

Of course, criminal investigations conducted by local or campus law enforcement may be 

useful for fact gathering if the criminal investigation occurs within the recommended 

timeframe for Title IX investigations; but, even if a criminal investigation is ongoing, a 

school must still conduct its own Title IX investigation. 

A school should notify complainants of the right to file a criminal complaint and should 

not dissuade a complainant from doing so either during or after the school’s internal Title 

IX investigation. Title IX does not require a school to report alleged incidents of sexual 

violence to law enforcement, but a school may have reporting obligations under state, 

local, or other federal laws. 

3. How should a school proceed when campus or local law enforcement agencies are 

conducting a criminal investigation while the school is conducting a parallel Title IX 

investigation? 

A school should not wait for the conclusion of a criminal investigation or criminal 

proceeding to begin its own Title IX investigation. Although a school may need to delay 

temporarily the fact-finding portion of a Title IX investigation while the police are 

gathering evidence, it is important for a school to understand that during this brief delay 

in the Title IX investigation, it must take interim measures to protect the complainant in 

the educational setting. The school should also continue to update the parties on the status 

of the investigation and inform the parties when the school resumes its Title IX 

investigation. 



If a school delays the fact-finding portion of a Title IX investigation, the school must 

promptly resume and complete its fact-finding for the Title IX investigation once it learns 

that the police department has completed its evidence gathering stage of the criminal 

investigation. The school should not delay its investigation until the ultimate outcome of 

the criminal investigation or the filing of any charges. OCR recommends that a school 

work with its campus police, local law enforcement, and local prosecutor’s office to learn 

when the evidence gathering stage of the criminal investigation is complete. A school 

may also want to enter into a memorandum of understanding (MOU) or other agreement 

with these agencies regarding the protocols and procedures for referring allegations of 

sexual violence, sharing information, and conducting contemporaneous investigations. 

Any MOU or other agreement must allow the school to meet its Title IX obligation to 

resolve complaints promptly and equitably, and must comply with the Family 

Educational Rights and Privacy Act (“FERPA”) and other applicable privacy laws. 

The DCL states that in one instance a prosecutor’s office informed OCR that the police 

department’s evidence gathering stage typically takes three to ten calendar days, although 

the delay in the school’s investigation may be longer in certain instances. OCR 

understands that this example may not be representative and that the law enforcement 

agency’s process often takes more than ten days. OCR recognizes that the length of time 

for evidence gathering by criminal investigators will vary depending on the specific 

circumstances of each case. 

4. Is a school required to process complaints of alleged sexual violence that occurred 

off campus? 

Yes. Under Title IX, a school must process all complaints of sexual violence, regardless 

of where the conduct occurred, to determine whether the conduct occurred in the context 

of an education program or activity or had continuing effects on campus or in an off-

campus education program or activity. 

A school must determine whether the alleged off-campus sexual violence occurred in the 

context of an education program or activity of the school; if so, the school must treat the 

complaint in the same manner that it treats complaints regarding on-campus conduct. In 

other words, if a school determines that the alleged misconduct took place in the context 

of an education program or activity of the school, the fact that the alleged misconduct 

took place off campus does not relieve the school of its obligation to investigate the 

complaint as it would investigate a complaint of sexual violence that occurred on campus. 

Whether the alleged misconduct occurred in this context may not always be apparent 

from the complaint, so a school may need to gather additional information in order to 

make such a determination. Off-campus education programs and activities are clearly 

covered and include, but are not limited to: activities that take place at houses of 



fraternities or sororities recognized by the school; school-sponsored field trips, including 

athletic team travel; and events for school clubs that occur off campus (e.g., a debate 

team trip to another school or to a weekend competition). 

Even if the misconduct did not occur in the context of an education program or activity, a 

school must consider the effects of the off-campus misconduct when evaluating whether 

there is a hostile environment on campus or in an off-campus education program or 

activity because students often experience the continuing effects of off-campus sexual 

violence while at school or in an off-campus education program or activity. The school 

cannot address the continuing effects of the off-campus sexual violence at school or in an 

off-campus education program or activity unless it processes the complaint and gathers 

appropriate additional information in accordance with its established procedures. 

Once a school is on notice of off-campus sexual violence against a student, it must assess 

whether there are any continuing effects on campus or in an off-campus education 

program or activity that are creating or contributing to a hostile environment and, if so, 

address that hostile environment in the same manner in which it would address a hostile 

environment created by on-campus misconduct. The mere presence on campus or in an 

off-campus education program or activity of the alleged perpetrator of off-campus sexual 

violence can have continuing effects that create a hostile environment. A school should 

also take steps to protect a student who alleges off-campus sexual violence from further 

harassment by the alleged perpetrator or his or her friends, and a school may have to take 

steps to protect other students from possible assault by the alleged perpetrator. In other 

words, the school should protect the school community in the same way it would had the 

sexual violence occurred on campus. Even if there are no continuing effects of the off-

campus sexual violence experienced by the student on campus or in an off-campus 

education program or activity, the school still should handle these incidents as it would 

handle other off-campus incidents of misconduct or violence and consistent with any 

other applicable laws. For example, if a school, under its code of conduct, exercises 

jurisdiction over physical altercations between students that occur off campus outside of 

an education program or activity, it should also exercise jurisdiction over incidents of 

student-on-student sexual violence that occur off campus outside of an education 

program or activity. 

5. Must a school allow or require the parties to be present during an entire hearing? 

If a school uses a hearing process to determine responsibility for acts of sexual violence, 

OCR does not require that the school allow a complainant to be present for the entire 

hearing; it is up to each school to make this determination. But if the school allows one 

party to be present for the entirety of a hearing, it must do so equally for both parties. At 

the same time, when requested, a school should make arrangements so that the 

complainant and the alleged perpetrator do not have to be present in the same room at the 



same time. These two objectives may be achieved by using closed circuit television or 

other means. Because a school has a Title IX obligation to investigate possible sexual 

violence, if a hearing is part of the school’s Title IX investigation process, the school 

must not require a complainant to be present at the hearing as a prerequisite to proceed 

with the hearing. 

6. May every witness at the hearing, including the parties, be cross-examined? 

OCR does not require that a school allow cross-examination of witnesses, including the 

parties, if they testify at the hearing. But if the school allows one party to cross-examine 

witnesses, it must do so equally for both parties. 

OCR strongly discourages a school from allowing the parties to personally question or 

cross-examine each other during a hearing on alleged sexual violence. Allowing an 

alleged perpetrator to question a complainant directly may be traumatic or intimidating, 

and may perpetuate a hostile environment. A school may choose, instead, to allow the 

parties to submit questions to a trained third party (e.g., the hearing panel) to ask the 

questions on their behalf. OCR recommends that the third party screen the questions 

submitted by the parties and only ask those it deems appropriate and relevant to the case. 

7. May the complainant’s sexual history be introduced at hearings? 

Questioning about the complainant’s sexual history with anyone other than the alleged 

perpetrator should not be permitted. Further, a school should recognize that the mere fact 

of a current or previous consensual dating or sexual relationship between the two parties 

does not itself imply consent or preclude a finding of sexual violence. The school should 

also ensure that hearings are conducted in a manner that does not inflict additional trauma 

on the complainant. 

8. What stages of the investigation are included in the 60-day timeframe referenced in 

the DCL as the length for a typical investigation? 

As noted in the DCL, the 60-calendar day timeframe for investigations is based on 

OCR’s experience in typical cases. The 60-calendar day timeframe refers to the entire 

investigation process, which includes conducting the fact-finding investigation, holding a 

hearing or engaging in another decision-making process to determine whether the alleged 

sexual violence occurred and created a hostile environment, and determining what actions 

the school will take to eliminate the hostile environment and prevent its recurrence, 

including imposing sanctions against the perpetrator and providing remedies for the 

complainant and school community, as appropriate. Although this timeframe does not 

include appeals, a school should be aware that an unduly long appeals process may 

impact whether the school’s response was prompt and equitable as required by Title IX. 



OCR does not require a school to complete investigations within 60 days; rather OCR 

evaluates on a case-by-case basis whether the resolution of sexual violence complaints is 

prompt and equitable. Whether OCR considers an investigation to be prompt as required 

by Title IX will vary depending on the complexity of the investigation and the severity 

and extent of the alleged conduct. OCR recognizes that the investigation process may 

take longer if there is a parallel criminal investigation or if it occurs partially during 

school breaks. A school may need to stop an investigation during school breaks or 

between school years, although a school should make every effort to try to conduct an 

investigation during these breaks unless so doing would sacrifice witness availability or 

otherwise compromise the process. 

Because timeframes for investigations vary and a school may need to depart from the 

timeframes designated in its grievance procedures, both parties should be given periodic 

status updates throughout the process. 

 


