REQUEST FOR QUALIFICATIONS

For the Provision of
Progressive Design-Builder for Rogue River School District

New Construction and Renovations

RFQ Closing (Due Date & Time):

December 21st, 2023 at 2:00 PM Pacific Standard Time

November 17%", 2023
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RFQ for Rogue River School District

Introduction

The purpose of this solicitation is to establish a Contract for the design and construction of new
construction and renovations on behalf of the Rogue River School District (RRSD).

e Rogue River Jr. High School building addition with classrooms, locker rooms and common
spaces.

e Improved safety and security.

e Addition of (2) secure vestibules to create a single point of access at both Rogue River
Elementary School — West and Rogue River Elementary School — East.

e Address critical repairs and maintenance primarily at Rogue River High School with focus on
electrical and plumbing systems.

The Contract is for a design and construction team consisting of architectural, engineering, construction
and any related services that are either required to be included in Proposals or would add value to a
proposed approach to accomplishing the Project Goals. The design build team must coordinate with
District Staff and any other Consultants that the District may separately procure to assist with the
Project. Estimated project construction to begin June 2024, closeout date is 9/05/2025.

A Mandatory Pre-Proposal Conference/Site Walk will be held on November 28, 2023 at 11:00 AM PST
at Rogue River School District office, located at 1898 E Evans Creek Rd, Rogue River, OR 97537. This is an
on-site meeting and there is not a virtual attendance option for the Pre-Proposal Conference. The
District expects any attendees of the Pre-Proposal Conference to adhere to applicable COVID-19
practices/guidelines/requirements (e.g., social distancing, etc.) that may be in place at the time of the
conference.

Interested Proposers must only submit a Proposal pursuant to the provisions of this Solicitation to:

Don Sweeney (Don.Sweeney@rogueriver.k12.or.us) and Brooke Besheone (brooke@kloshgroup.com)
via email ONLY and must be received NO LATER THAN: December 21st, 2023 at 2:00 PM Pacific Time
and be in .pdf format. The email subject line must be titled: Proposal for Progressive Design-Build
Service for 2023 Bond Scope — NAME OF PROPOSING COMPANY.

LATE PROPOSALS WILL NOT BE ACCEPTED.

Timely received Proposals will be opened, recorded, and prepared for evaluation. The District will
provide via email, a list of the names of all timely received proposers to the email address proposals
were received from. The District will not read Proposals aloud. At the Districts sole discretion, the
number of Proposals received, the identity of Proposers, or the contents of any Proposal will not be
disclosed to the public until all Proposals have been evaluated, negotiations completed if required and
progressive design build team contracted.

Proposers are solely responsible for ensuring that the Rogue River School District receives its Proposal.
Prospective Proposers must go to https://www.rogueriver.k12.or.us/Page/5194 to obtain the
solicitation documents and any addenda, notices, or other information associated therewith.
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All questions, communications, and comments regarding this solicitation shall be directed ONLY IN
WRITING by email to: brooke@kloshgroup.com

This Solicitation is issued pursuant to ORS 279A, ORS 279C and the Oregon Attorney General Model
Rules Division 48.

Overview

The project primarily consists of the projects listed on page 3.

The Contract is for a design build team consisting of architectural, engineering, general contractor, and
any related services that are either required to be included in Proposals or would add value to a
proposed approach to accomplishing the Project Goals. The team must coordinate with District Staff and
any other Consultants that the District may separately procure to assist with the Project.

The selected team shall provide all design and construction services as necessary and/or required to
execute the Work defined in this RFQ. In accordance with the requirements of this RFQ, Proposals shall
include progressive design build services for the entire Project.

Required Expertise
At a minimum, the project requires experience with the following:

e Occupied K-12 Schools
e K-12 design and construction
e Design-Build, Progressive Design-Build

The successful proposer must provide the following:

e Locally present Construction professionals during the construction phase

e The Proposer team shall include architectural/engineering design professionals licensed in the
State of Oregon

e The Proposer team and all subcontractors must be licensed in the State of Oregon

Other Requirements
e Provide (3) public agency references from the last (3) years. (OR, CA, and WA references will be
accepted)
e  Pursuant to ORS 279C.860, the successful proposer must not be listed as an ineligible firm to
receive public works contracts according to the Bureau of Labor & Industries
e The successful proposer most not have more than (1) warning letter issued by the Bureau of
Labor & Industries within the last (3) years.

Requirement to Keep Team Intact

The team proposed by Proposer, including but not limited to the Project Director, the designer-of-
record, key personnel, and other individuals identified shall remain on Proposer’s team for the duration
of the procurement process, notwithstanding a termination of employment and, if the Proposer is
awarded the design-build contract, the duration of the design-build contract.
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Progressive Design-Build Procurement Process
RFQ Phase: Through this RFQ, a Progressive Design-Builder will be selected based on written proposals
and references. Interviews may be required at the discretion of the District.

Project Development Phase: This phase of the project includes program confirmation, schematic and
design development, preconstruction services and negotiation of a price for the next phase. Decisions
are made collaboratively with the owner and design-builder and are based on cost, schedule, operations
and more. A final price and schedule are agreed upon and the construction is completed. The design-
builder will be expected to provide a GMP with multiple sub-trade packages bid out.

Construction Documents, and Construction Phase: This phase consists of construction documents
design, permitting, procurement, construction, and closeout.

General Information

Proposal Preparation
RRSD will not accept responses or queries that require RRSD to pay any cost of production or delivery of
RFQ submittals.

Submission of Proposal

Proposal responses must be submitted by the due date shown below following the “Progressive Design-
Build Proposal” format as provided in Attachment B. All proposals shall provide a straightforward,
concise description of the Firm’s capabilities to satisfy the requirements of this RFQ. Proposals shall be
limited to 16 pages, not including cover, cover letter, Table of Contents, required forms or attachments
and resumes.

LATE PROPOSALS WILL NOT BE ACCEPTED.
Quantity and Delivery

Interested Proposals must be received by Don Sweeney (Don.Sweeney@rogueriver.k12.or.us) and
Brooke Besheone (brooke@kloshgroup.com) via email NO LATER THAN: December 21st, 2023 at 2:00
PM Pacific Time

Project Contact:

Brooke Besheone

Owner’s Representative for Rogue River School District
1898 E Evans Creek Rd

Rogue River, OR 97537

brooke@kloshgroup.com

971.202.6019

Question Period

Ms. Besheone will be responsible for overall Project Management of the RFQ process on behalf of Rogue
River School District and will be the single point of contact. All communication must be directed through
Ms. Besheone; any communication with other District personnel is grounds for rejection of the RFQ
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proposal. Questions or clarifications requested after the deadline of December 14th, 2023, will not be
answered, unless Rogue River School District elects, in its sole discretion, to do so.

Clarifications

Rogue River School District responses to questions or requests for clarification shall be in writing and will
be accomplished by an Addendum to this RFQ. Rogue River School District will not be bound by any oral
communications, or written interpretations or clarifications that are not set forth in an Addendum. It is
understood that Rogue River School District reserves the right to reject any and all proposals as non-
responsive and to waive any irregularities or informalities if doing so is deemed to be in the best interest
of Rogue River School District.

Rogue River School District will utilize DBIA form 535: Standard Form of General Conditions of Contract
Between Owner and Design-Builder and 544: Standard Form Progressive Design-Build Agreement to
establish a contractual relationship with selected proposer.

RFQ Schedule
Specify deadlines and time periods for the procurement that allow prospective contractors a reasonable
opportunity to submit proposals, including but not limited to:

Board Approval November 13th, 2023
RFQ Release: November 17th, 2023

Mandatory Pre-Proposal Conference/Site Walk: 11:00 AM PST November 28th, 2023

Deadline for Questions: 2:00 PM PST December 14th, 2023
RFQ Due Date: 2:00 PM PST December 21st, 2023
Scoring December 21st - January 5th

Short List: January 5th, 2024

Interviews: January 9%, 2024

Intent to Award January 12, 2024

Protest Period: 7 Days from Intent to Award
Debrief Period 7 Days from end of Protest Period

Statement of Work

Progressive Design-Build Phases
o Project Planning
= Site Evaluation & Existing Conditions assessment including destructive & non-
destructive testing
=  Preliminary Cost Allocation
= Qverall Design & Construction Schedule Development
= Design Assist with Trades Confirmation Pre-construction
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o Program Development & Confirmation

Educational Standards
Facility Standards
Space Needs & Program Finalization

o Schematic Design

Overall design of all program elements
Site design development

Building Systems

Preliminary Code Research

Cost Estimate

Schedule Development & Project Planning
Scope & Budget Alignment

o Design Development

Advance design documents

Outline Specifications

Equipment & Furniture Final Selection
Early Design Package Preparation

Long Lead Item procurement & Early GMP
Cost Estimate Confirmation

Scope & Budget Alignment

GMP Proposal

o Construction Documents

Finalize Design Documents
Permitting

Subcontractor Procurement
Final GMP Amendment
Pre-Construction Activities

o Construction

Site Mobilization

Construction Activities (might be phased)
Punchlist and Closeout

Owner Training

Commissioning

o Post Construction & Warranty

1 Year Warranty Walk Through

Administrative Information

RFQ Phase

Review of Proposals

Proposals must be prepared as described in Attachment B: Progressive Design-Build Proposal Format. An
evaluation team will review, and score, written proposals based on the evaluation criteria identified in
this attachment. Based on the overall score, proposals within the competitive range will be identified.
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Proposer qualifications 10 Points
Proposer experience 20 Points
Organization and Key personnel 20 Points
Project approach 30 Points
Project Fees & Rates 20 Points
Interviews 100 Points
Interviews
The Evaluation Panel will identify the highest scoring proposers in the competitive range. If there is a
clear choice at this stage negotiation with that firm will be initiated. If there are multiple competitive
proposals those firms will be invited to be interviewed. Interview evaluation criteria will be provided at
that time to the short-listed firms.

Final Selection
If needed, the Evaluation Panel will score the interviews, and these scores will be combined with the
written proposal scores to yield a total score for each of the short-listed proposers.

Based upon these final scores, the Evaluation Panel will rank the Proposers and provide an award
recommendation.

Upon expiration of the mandatory award protest period, the RRSD will seek to enter into a contract with
the top ranked firm. If not successful, the RRSD will seek to enter into contract with the next ranked
firm. This process will continue until the School District has entered into a contract with a qualified DB
proposer.

Attachment A: Facility Profile

At this time, the following information is available regarding the anticipated elements included in the
project scope.

1. Existing Site Plan.pdf
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Attachment B: Progressive Design-Build Proposal Format

1. Proposer qualifications

Provide basic data relative to firm’s size, history, and location. Specifically, identify the contracting firm’s
legal structure as to sole proprietorship, partnership, professional corporation, and any relationships
that include joint ventures, associations, or other special or unique relationships. Indicate if the firm is a
subsidiary of any other firm or if the firm or principles operate or participate in other professional firms.

2. Proposer experience

e Explain how your firm’s experience has made your firm best suited to successfully deliver this
project which includes a building addition, security improvements and an extensive mechanical
system retrofit. Include example and reference.

e Describe your team’s experience designing and constructing around renovations and additions
of occupied K-12 campus.

e Describe your team’s experience collaborating on previous projects. Specifically, what forms of
communication were utilized.

e Submit up to 2 examples of comparable projects including a brief description, contract value,
delivery method, location, owner, construction duration, and other pertinent details. Provide
owner references.

3. Organization and Key personnel
Org Chart

Provide an organizational chart showing lines of authority and communication within the progressive
design build project team. Indicate all known consultants. Indicate primary District contact for each
phase of design and construction.

Key Personnel

Include brief biography information of key personnel within your team that will be directly assigned to
this project. Indicate years of experience in related fields and any pertinent experience and credentials
related to this project. Provide personnel references for key personnel. References not required for
consultants.

Subcontractors

Describe the method of selecting contractors and general bid solicitation methods to be used in
selecting contractors to perform the work as identified within this project.

4. Project approach

Progressive Design-Build Delivery Method
Describe your general approach to delivering projects, maximizing the value of the progressive design-
build delivery, and building a highly collaborative and effective project team. Including the following:

e Your design process and how you will work with RRSD.
e Your approach to addressing the detailed needs of RRSD.
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e Your approach to overall project management that promotes effective decision making,
effective communications with predictable outcomes.

e Your firm’s approach to substantiation of project design requirements through the design
phases.

e Your approach to overall quality control, including day-to-day review, reporting and follow up to
assure quality construction.

e Your approach to cost management and how you ensure that KSD achieves the best value for
money spent.

e Your approach to involve local sub-contractors and suppliers in the project.

e Your approach to project safety — include EMR rating.

Project Specific Considerations
What are two (2) specific project risks and two (2) opportunities you see on this project?

Project Cost Model: Fees and Rates
e Markup Structure

o Design-Builder’s fee — provide markup percentage based on cost of the Work (including
design).

o In-House Cost of Work (Self-Perform) — provide cost methodology and labor rates for all
in-house personnel proposed for this project. Indicate scope of work that proposer
anticipates self-performing.

o Design & Preconstruction Costs - provide a not to exceed through design development
and GMP proposal only. Costs include design, engineering, consultants and
preconstruction services. Costs for Construction Documents will be negotiated with the
Progressive-Design-Builder at the end of the Design Development phase.

o Bonding — provide cost of performance bond as a percentage of raw construction costs.

e Contingency
o Describe your approach to construction cost contingency and typical percentage of
construction costs.
o Describe your approach to design contingency and typical percentage of construction
costs.
o Should the owner or the Progressive Design-Builder hold the contingency?

EXHIBITS:
544-Progressive-Design-Build-Agreement-2022-Sample

535-General-Conditions-of-Contracts-between-Owner-and-Design-Builder-2022-Sample
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Design-Build Institute of America - Contract Documents
LICENSE AGREEMENT

By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.

ocuments and licenses their use
y the copyright laws of the United

License. The Design-Build Institute of America (“DBIA”) provides DBIA Contr
worldwide. You acknowledge that DBIA Construction Documents are protec
States. You have a limited nonexclusive license to: (a) Use DBIA Contrac
owned, leased, or rented by your company or organization; (b) Use DBIA Co rinted form for bona
fide contract purposes; and (c) Copy DBIA Contract Documents into any machi inted form for backup
or modification purposes in support of your permitted use.

User Responsibility. You assume sole responsibility for the se ifi ents or portions thereof to
achieve your intended results, and for the installation, use, and
as important legal consequences
and that consultation with an attorney is recommended odification of the text. You will not

cense. Reproduction of DBIA Contract Documents
in printed or machine-readable format f purposes is expressly prohibited. You will reproduce
and include DBIA’s copyright notice on achine-readable copy, modification, or portion merged into
another document or program.

Transfers. You may not transf
to another party, except that a
solely for purposes of its contract
provided in this Agree

are contracting may receive and use such transferred material
not sublicense, assign, or transfer this license except as expressly
mpt to do so is void.

Term. The license i ar from the date of purchase. DBIA may elect to terminate it earlier, by written
notice to you, if yotfail to j y term or condition of this Agreement.

Limited Warranty.
to be free from defects in
any kind, expressed or i ncluding, but not limited to the implied warranties of merchantability and fitness for a
particular purpose. Some states do not allow the exclusion of implied warranties, so the above exclusion may not apply
to you. This warranty gives you specific legal rights and you may also have other rights which vary from state to state.
DBIA does not warrant that the DBIA Contract Documents will meet your requirements or that the operation of DBIA
Contract Documents will be uninterrupted or error-free.

Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any document
not meeting DBIA’s “Limited Warranty,” which is returned to DBIA with a copy of your receipt, or at DBIA’s election, your
money will be refunded. In no event will DBIA be liable to you for any damages, including any lost profits, lost savings,
or other incidental or consequential damages arising out of the use or inability to use DBIA Contract Documents even
if DBIA has been advised of the possibility of such damages, or for any claim by any other party. Some states do not
allow the limitation or exclusion of liability for incidental or consequential damages, so the above limitation or exclusion
may not apply to you.

Acknowledgment. You acknowledge that you have read this agreement, understand it, and agree to be bound by its
terms and conditions and that it will be governed by the laws of the District of Columbia. You further agree that it is the
complete and exclusive statement of your agreement with DBIA which supersedes any proposal or prior agreement,
oral or written, and any other communications between the parties relating to the subject matter of this agreement.



INSTRUCTIONS
For DBIA Document No. 544 Progressive Design-Build Agreement (2022 Edition)

Checklist

Use this Checklist to ensure that the Agreement is fully completed and all exhibits are attached.
Page 1 Owner’s name, address, and form of business
Page 1 Design-Builder’'s name, address, and form of business
Page 1 Project name and address

Section 2.1.7  Identify other exhibits to the Agreement
Section 4.3.2 Complete blanks for additional sum for use of Work Product
Section 5.2.1 Complete blanks for calendar days and note the optiona
Section 5.2.2 Insert any interim milestones (optional)

uage that is provided

Section 5.4 Complete blanks for liquidated damages and not i ovisions that are
provided
Section 5.5 If the parties select the option provided they must inse
Section 5.6 Complete blanks for early completion bopus and note the opti rovision that is provided

Section 5.7 Note the optional provisions that are pro
Section 6.1.1 Complete blank for Phase 1 Servig i
Section 6.1.3 Insert basis for pricing specifi
Section 6.2 Complete blank for Lump
Section 6.3 Choose markups for ¢
Section 6.4 Choose basis for Fee
Section 6.4.2 Insert financial arrange j pents and note optional provisions
Section 6.5.1.3 Complete bl i or attach personnel names, etc.
Section 6.5.1.4

Section 6.7.4

Section 7.2.1

Section 7.3.1 ion percentage and note optional provision
Section 7.3.2 )

Section 7 anks for interest rate

Sectionf8: erhead/profit method for termination for convenience
Section'8.2. anks for percentages

Section e blanks for percentages

Section 9.1.1 wner’s Senior Representative’s name, etc. (optional)

Section 9.1.2 rt Owner’s Representative’s name, etc. (optional)

Section 9.2.1 Insert Design-Builder's Senior Representative’s name, etc. (optional)

Section 9.2.2 Insert Design-Builder's Representative’s name, etc. (optional)

Section 10.1 Attach Insurance Exhibit

Section 10.2 Insert amount and conditions of bonds or other security and note the options that are
provided

Section 11 Insert any other provisions (optional) or exhibits or documents incorporated or referenced in
the Agreement

Section 12 Complete blank for rate

Last Page Owner’s and Design-Builder’s execution of the Agreement

Exhibit A Detail Owner’s Project Criteria as referenced in Section 1.1.1

Exhibit B Detail Phase 1 Scope of Work as referenced in Section 1.2.1

Instruction Sheet for DBIA Document 544 Page 1
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General Instructions

No.

Subject

Instruction

Standard Forms

Standard form contracts have long served an important function in the United States and
international construction markets. The common purpose of these forms is to provide an
economical and convenient way for parties to contract for design and construction
services. As standard forms gain acceptance and are used with increased frequency,
parties are able to enter into contracts with greater certainty as to their rights and
responsibilities.

DBIA Standard
Form Contract
Documents

Since its formation in 1993, the Design-Build Institute of America (‘DBIA”) has regularly
evaluated the needs of owners, design-builders, and other parties to the design-build
process in preparation for developing its own contract fofims. Consistent with DBIA'’s
mission of promulgating best design-build practices, believes that the design-build
contract should reflect a balanced approach to ris iders the legitimate interests
Contract Documents

rty best equipped

Use of Non-DBIA
Documents

roject, DBIA’s Standard
ith non-DBIA documents
unless the non-DBIA document

Legal
Consequences

ents are legally binding contracts with important
arties are advised and encouraged to seek legal
ese Documents.

Reproduction

ited license to reproduce its Documents
ent accompanying these Documents. At least two

en tailor the contract to meet the unique needs of the project and
eam. For that reason, these Documents may require modification for
rposes including, for example, to comply with local codes and laws, or to add
erms. DBIA’s latest revisions to its Documents provide the parties an opportunity
ize their contractual relationship by selecting various optional contract clauses
pbetter reflect the unique needs and risks associated with the project.

odifications to these Documents should be initialed by the parties. At no time
uld a document be re-typed in its entirety. Re-creating the document violates
copyright laws and destroys one of the advantages of standard forms — familiarity with
the terms.

Execution

It is good practice to execute two original copies of the Agreement. Only persons
authorized to sign for the contracting parties may execute the Agreement.

Instruction Sheet for DBIA Document 544
© 2022 Design-Build Institute of America

Page 2




Specific Instructions

Section

Title

Instruction

General

Purpose of This
Agreement

DBIA Document No. 544 (“Agreement”) should be used for progressive design-build
projects. Progressive Design-Build allows an Owner to complete a Design-Build
project in two phases. In Phase 1, Owner completes preliminary design, sets the
construction plan, and establishes the Phase 2 costs to complete final design and the
planned construction. This Agreement allows for Owner to pay Design-Builder for
design services and construction work in Phase 2 using Cost of the Work plus a Fee,
with or without a Guaranteed Maximum Price (“GMP”), or Lump Sum.

t Criteria after Phase 1, or the
Owner and Design-Builder
ng approach is desirable.

If there is uncertainty about Owner’s final design Prqj
final design Project Criteria remain to be develop
together during Phase 2, a cost-plus/GMP con
If there is certainty as to Owner’s Project Cri ect design after Phase 1, a
lump sum fixed price for the completion of all d
Phase 2 may be suitable, especially when Owner
by competitive means.

General

Purpose of These
Instructions

General

Related Documents

General

Date

General

Parties: Owner and
Design-Builder

legal name and full address of Owner and Design-Builder, as
of each entity, e.g., corporation, partnership, limited
2d liability company, or other.

1.3

Contract Price
Amendment and
Proposal

a GMP or Lump Sum is established after execution of this Agreement for

2 2 work, the Proposal must be attached to the Contract Price Amendment

t to Section 1.3.2.3. Both the Contract Price Amendment and Proposal will
lude those Basis of Design Documents Design-Builder uses as the basis for its
ntract Price.

This Agreement provides the parties flexibility in establishing the Phase 2 Contract
Price. Parties can establish a GMP or Lump Sum for Phase 2 after entering into this
Agreement, or elect to proceed on the basis of costs plus a fee, without a GMP or
Lump Sum.

If a GMP or Lump Sum method is elected, the GMP or Lump Sum should not be
established until the Basis of Design Documents is sufficiently defined during Phase
1 to make the GMP or Lump Sum realistic and meaningful. Setting it too early does
not permit reasonable opportunity for scope definition and evaluation of Project risk.
On the other hand, setting it too late may not achieve Owner’s objective of having an
early price guarantee to enable it to make decisions relative to the Project.

1.3.14

Schedule

Given that expedited delivery is one of the primary factors driving many owners to
select the design-build method, DBIA strongly believes that the parties should
discuss and understand what each party must do to support the Project schedule.
The entire Work, both design and construction, should be scheduled. The schedule
should indicate the dates for the start and completion of the various stages of the
Work, including the date when Owner information and approvals are required, and
any Owner-created constraints. The Agreement also provides flexibility to establish
the Scheduled Substantial Completion Date prior to submission of the Proposal.

Instruction Sheet for DBIA Document No. 544
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Section Title

Instruction

Acceptance of

1.3.2.3 Proposal

If Owner accepts the Proposal, the parties should amend this Agreement to add the
final Proposal as a Contract Document pursuant to Section 2.1.2.

Failure to Accept

13.24 the Proposal

This Agreement provides three options for Owner in the event it fails to accept the
Proposal and two choices for Design-Builder if Owner fails to exercise any of the
three options. These options are specifically designed to prevent one party from
receiving a windfall in the event the parties cannot agree on the GMP or Lump Sum
and the Agreement is terminated. This Agreement also states when the Agreement
terminates or the Agreement is deemed completed if Owner fails to exercise one of
the options.

The parties should take note that if Owner exergiS€s its option to terminate for

convenience, or Design-Builder suspends p ign-Builder will not be
entitled to payment for uncompleted Work pr
additional payment for Owner’s use of Work Pr
pursuant to Section 4.3, if Owner proceeds to com ect using Design-
Builder's Work Product.

Order of

2.1 Precedence

Documents, which are cg i i ents. The parties should strongly
consider establishing iori i ocuments comprising the Contract
Price Amendment or ¢ C

the documents.

on 2.1.7 recognizes that there may be other exhibits
attached to this '

is the case, the parties should discuss whether

2 Basis of Design Documents. If these exhibits are
gn Documents, these exhibits will not take priority
ents in the event of a conflict.

Construction
Documents

3.3 Definitions

Design
3.4 Specific

is cautioned that consistent with legal precedent, if it includes design

ations in its Project Criteria Design-Builder is entitled to rely on the information
vided and to the extent said information is not accurate, Design-Builder is entitled
an adjustment in the Contract Price and/or Contract Time. Accordingly, Owner
hould consider using performance specifications to avoid such potential liability.

4.1 Work Product

This Agreement provides that Design-Builder shall retain ownership of the Work
Product it produces, but obligates Design-Builder to grant a limited license to Owner
to use the Work Product according to the terms and circumstances described in
Sections 4.2, 4.3, 4.4 and 4.5.

Owner’s Limited
4.2 License Upon
Payment in Full

Design-Builder shall grant Owner, at Owner’s sole risk, a limited license to use the
Work Product at the completion of the Work in connection with Owner’s occupation of
the Project. This Section also provides the parties with the option of transferring
ownership of some or all of the Work Product to Owner upon payment in full for all
Work performed. Generally, where Owner desires ownership of Work Product, it is
sufficient to transfer ownership of unique architectural and design elements.
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Section Title Instruction
Owner should not use the Termination for Convenience Clause to obtain Design-
Owner’s Limited Builder's valuable design concepts, and then seek lower bids from other design-
License Upon builders. Therefore, where Owner terminates this Agreement for its convenience, and
Owner’s then decides to complete the Project with its own or third-party forces, Design-Builder
43 Termination for shall grant Owner the rights set forth in Section 4.2, provided Owner pays Design-
’ Convenience or Builder all amounts due Design-Builder as required by the Contract Documents,
Design-Builder’s including paying Design-Builder an additional sum per Section 4.3.2 for the use of the
Election to Work Product. In the event Design-Builder elects to terminate this Agreement for
Terminate cause, for reasons set forth in Section 11.4 of the General Conditions of Contract,
these same conditions apply to Owner’s use of the Work Product.
To minimize disputes, the parties should negotiate r to the execution of the
Additional Agreement the amount Owner shall pay Design der for the use of Design-
4.3.2 C . Builder's Work Product in the event Owner te istAgreement for its
ompensation ; . .
convenience or Design-Builder elects to ter eement for cause. Enter
this amount.
S\évgﬁsrjtlj‘;g:ed If Design-Builder is properly termi ranted a limited license
4.4 Desi . , to use the Work Product, to comple er shall thereafter have
esign-Builder’s . e
the same rights and obligation
Default
Owner’s , . ,
Indemnification for Owner’s use or altera all be at its sole risk, and Owner
4.5 Use of Work must agree to defend, | d hold harmless Design-Builder and anyone
Product working by or th tilder, including Design Consultants of any tier.
5.1 Date of ence work is triggered by its receipt of a Notice to
) Commencement tually agree otherwise.
f duration by which Substantial Completion has to be
Substantial is Section have the option of modifying the definition of
5.21 Completion of the tion set forth in the General Conditions of Contract. If this option is
Entire Work Completion will be deemed to be achieved no later than the
Certificate of Occupancy is issued if applicable to the Project.
ly be that some portions of the Work must be completed in phases or within a
ibed period of time to accommodate Owner’s needs. The parties may, at their
identify these portions of the Work to be completed prior to Substantial
mpletion of the entire Work. Enter the calendar days, starting from the Date of
mmencement, for achieving Substantial Completion of these identified portions of
522 Interim Milest e Work. If these portions of the Work are required to be substantially completed by
certain milestone dates, enter those dates. As presently drafted, no remedy is
provided to Owner if an interim milestone is not met. If Owner has special
requirements as it relates to interim milestones, Owner may want to consider a
remedy for Design-Builder’s failure to meet an interim milestone, as well as providing
a bonus to Design-Builder for satisfying such interim milestone.

Instruction Sheet for DBIA Document No. 544

© 2022 Design-Build Institute of America

Page 5




Section

Title

Instruction

54

Liquidated
Damages

Owner should make a good faith evaluation of the amount that is reasonably
necessary to compensate it for delay. Owner should not establish liquidated damages
to penalize Design-Builder. Moreover, in the event a GMP or Lump Sum is not
established upon execution of the Agreement, it appears prudent for the parties to
refrain from establishing liquidated damages until such time as the GMP or Lump
Sum is established.

Section 5.4 establishes a grace period between the Scheduled Substantial
Completion Date and the assessment of liquidated damages in order to prevent
disputes as to which party bears responsibility for only a few days of delay. The
parties should enter the calendar days that may passgfollowing the Scheduled

failing to achieve Final Completion
and should reflect the financialha

5.5

Liquidated
Damages Cap

5.6

ics justify liquidated damages, then it is appropriate to couple
damages with an early completion bonus. The parties should enter

ecution of the Agreement, it appears prudent for the parties to refrain from
tablishing an early completion bonus until such time as the GMP or Lump Sum is
established. The parties also have the option in Section 5.6 of capping the early
completion bonus at a negotiated amount.

5.7

Compensation for
Force Majeure
Events

The parties are provided the opportunity of providing Design-Builder the right to
receive compensation for Force Majeure Events. By selecting this option, the parties
agree to modify Section 8.2.2 of the General Conditions of Contract, in which case
the parties must negotiate how many cumulative days of Force Majeure delays must
occur before Design-Builder is entitled to either a negotiated amount per day for
delay or the direct costs it has incurred as a result of such delay.
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Enter the GMP or Lump Sum for Phase 2 Services, if appropriate. Attach as an
amendment to this Agreement the Basis of Design Documents used to establish the
GMP or Lump Sum. These documents comprise the Contract Price Amendment
which shall become a Contract Document pursuant to Section 2.1.2 of the
GMP or Lump Sum Agreement. Design-Builder does not guarantee any specific line item provided as part
6.1 at Agreement of a GMP.
Execution
By selecting the alternate option if using a GMP, Design-Builder agrees to guarantee
the line item in its GMP for general conditions costs only. Design-Builder agrees that
it is responsible for paying general conditions costs in excess of this line item.
Design-Builder does not guarantee any other line items in the GMP.
This Agreement allows the parties the flexibility to lish within the Contract Price
6.1.3 Optional Pricing a different payment basis for certain portions of ork which may be necessary to
permit Design-Builder to furnish Owner with Sum
Design-Builder's Enter the amount of Design-Builder's Fee as a percentage of the
6.4.1 Fee Cost of the Work. Design-Builder’s Fee shall be c ith the services it
provides and the risk it assumes i nsibility to Owner.
Adjustments to For gdditive Changg Orders, the pa e the Fee_ Design-BuiIQer will
6.4.2 Design-Builder's receive. For deductive Chag e the pptlon by checking the.
4. Foo appropriate box of whet al reduction or whether there will
based g percentage.
Wages for Design- rsingi§alaries and ass.00|ated ber)eflts of Demgn-Bquer’s .
Builder's Employees tants, stationed at offices other than the field office,
6.5.1.3 at Principal or ost effective. Enter the percentage markup to be
Branch Offices rhead associated with such personnel. Insert, or attach
onnel and their job functions.
arties to agree on a multiplier (rather than actual costs) to
. n-Builder for employee benefits. Accordingly, the parties may want
6.5.1.4 Employee Benefits r to be appliedpto¥he wages and salarieg >c/)f its rgimbursab}/e
ost of the Work shall include the costs to repair or correct defective or non-
ming Work (including warranty or corrective work performed after Substantial
Costs _ tion) unless caused by Desi_gn-BuiId_er’s negligen(_:e. DBIA b_elieves .that_
6.51.7 Defectiv S|n-Bg|Idgr should not be penallzeq for inadvertent mistakes which are inevitable
T Conforming Work en designing and constructing a Project. To do so would encourage ultra-
onservatism in every task, the ultimate cost of which would be greater than a
proactive approach to performing the Work, which includes ordinary mistakes or
inadvertence.
At this section, the parties are provided the opportunity to establish prior to Final
Completion an escrow account in a negotiated amount to be used to reimburse
Design-Builder for its costs incurred in performing warranty Work if a GMP is used. If
6.5.1.23 Warranty Escrow funds remain in the escrow account after the expiration of the warranty period, the
funds are returned to Owner subject to Design-Builder’s share of any savings. Note
that even if the escrow account is exhausted, if funds remain under the GMP, Owner
is still obligated to reimburse Design-Builder for its warranty Work.
Instruction Sheet for DBIA Document No. 544 Page 7
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6.7.4

Allowance Value

This section recognizes that the parties may agree that certain items of Work should
be treated as an Allowance Item and priced based on Allowance values. The
Allowance Value for which Design-Builder will be entitled to receive compensation
includes direct cost of labor, materials, equipment, transportation, taxes, and
insurance associated with the Allowance Item. All other costs associated with the
Allowance Item, such as design fees, general conditions costs, and Fee are deemed
to be included in the Contract Price. However, by checking the box, the parties agree
that in the event the actual cost of the Allowance ltem is greater than or less than the
Allowance Value by a negotiated percentage, then Design-Builder’s right to Fee and
markup shall be determined pursuant to Section 6.4.2.

6.6.2

GMP Contingency

Enter the amount of Design-Builder's Contingenc sing a GMP. The Contingency
is for the exclusive use of Design-Builder and nticipated costs incurred
that are not the basis of a Change Order. Thi orth by way of example

only the type of costs that would be funded o i . Other costs such

monthly status report accounting i g all reasonably
foreseen uses and potential uses, i e upcoming three months.

6.6.3

Savings

of a GMP approach is the possibility that with good management
d timely support from Owner the actual Cost of the Work and

ive for Design-Builder to save costs. Some factors to consider in determining
e Savings are shared include the timing for the establishment of the GMP and
ount of Design-Builder’'s Fee established under Section 6.4.1.

6.6.3.1

Savings
Calculations

is section provides that if the actual Cost of the Work and Design-Builder’s Fee is
ss than the GMP, as such GMP may have been adjusted, the savings, if any, shall
be shared. The Agreement offers two choices for distributing Savings. Choose a
method and enter the appropriate figures.

6.8

Performance
Incentives

In addition, for the potential of Design-Builder to share in Savings as set forth in
Section 6.6.3, there may be other performance incentives that will influence Project
success. Such incentives may include award fees tied to Design-Builder achieving
certain standards relative to client satisfaction, safety, and personnel retention. The
parties are encouraged to discuss the use of such incentives during negotiation of
this Agreement. Any agreement on the use of incentives should be set forth in an
exhibit attached to this Agreement.

7.21

Progress Payments

Enter the day of the month when Design-Builder shall submit its Application for
Payment.
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7.31

Retainage

Enter the percentage Owner will retain from Progress Payments to Design-Builder
until fifty percent (50%) of the Work is completed. Owner should recognize that it
creates undue hardship to hold retainage on Subcontractors that have completed
their work early in the Project. Owner should accordingly consider releasing retainage
on Subcontractors that complete work early in the Project, providing that these
Subcontractors have satisfactorily performed their portion of the Work.

The parties are provided the option of modifying the retainage provision by checking
the box. This option excludes from retainage the Design-Builder's General Conditions
costs and amounts paid to Design-Builder’s Design Consultant. The rationale for
selecting this option is that Design-Builder is obligated to pay its General Conditions
costs in full each month and that under the design-bid:-build delivery method, Owner
typically does not retain sums from its Designer.

7.3.2

Release of
Retainage

This section requires Owner to release retai
and Owner have established a warranty res

7.5

Interest

n Design-Builder’s
ates a hardship for

7.6

Record Keeping

Owner can at any
has been properly

8.1

Termination for
Convenience:
Overhead and Profit

8.2

Termination fo
Convenience:
Additional Payments

uilder for its convenience. The parties may choose to set

overhead and profit prior to execution of the Agreement, or may
€ ine reasonable sums to be paid for overhead and profit at the time

ermination. If the parties choose to set overhead and profit rates prior to

tion of the Agreement, the percentages should be entered in Section 8.1.

thodgh it is important for Owner to have a process for terminating this Agreement
convenience, the process must consider the interests of Design-Builder. If Owner
rminates this Agreement for its own convenience, compensating Design-Builder for
ts costs will not be adequate because Design-Builder will have committed its
resources for a small amount of revenue. Therefore, in addition to the overhead and
profit paid in Section 8.1, Owner shall pay Design-Builder an additional sum,
calculated as a percentage of the remaining balance of the Contract Price or, if a
GMP or Lump Sum has not been established, the remaining balance of the most
recent estimated Contract Price. Enter the percentages Owner shall pay Design-
Builder if Owner terminates this Agreement for its own convenience prior to or after
the start of construction.

8.3

Termination for
Convenience:
Owner’s Use of
Work Product

Owner should not use the Termination for Convenience clause to obtain Design-
Builder’s valuable design concepts and then seek lower bids from another design-
builder. If Owner terminates this Agreement for its own convenience, and chooses to
proceed with the Project using Design-Builder's Work Product, Owner should pay an
additional sum for the use of Design-Builder's Work Product pursuant to Section 4.3.
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Article 9

Representatives of
the Parties

Enter the name, title, address and telephone number of Owner’s Senior
Representative and Owner’s Representative at Sections 9.1.1 and 9.1.2,
respectively.

Enter the name, title, address and telephone number of Design-Builder's Senior
Representative and Design-Builder’'s Representative at Sections 9.2.1 and 9.2.2,
respectively.

The parties can elect to establish these Representatives during the performance of
the Project rather than at the time of execution of this Agreement. If Representatives
are identified after execution of the Agreement, an appropriate amendment should be
made to the Agreement at the time these individualsdare designated.

10.1

Insurance

5 of the General Conditions of Contract, Ins nds, and to consult their
insurance advisor.

10.2

Bonds

to require.

Other Provisions

Insert any other provisigfs” F es may elect to have disputes
resolved through litigd
language in this

Listing of Exhibits

Include a listing i ocuments incorporated or referenced in the
Agreement. This li s

12

Limitation of Liability
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DESIGN-BUILD

INSTITUTE OF AMERICA

This document has important legal cons
an attorney is recommended with respe

This AGREEMENT is made as of the
the year of 20 , by and between the followi
below:

day of in
ices in connection with the Project identified

OWNER:

(Name and address)

DESIGN-BUILDER:

(Name and address)

PROJECT:

(Include Project name and location appear in the Contract Documents)

In consideration of the mutual covenants and obligations contained herein, Owner and Design-Builder agree as set
forth herein.
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Article 1

Design-Builder’s Services and Responsibilities
1.1 General Services.

1.1.1  Owner shall provide Design-Builder with Owner’s Project Criteria describing Owner’s
program requirements and objectives for the Project as set forth in Exhibit A. Owner’s Project
Criteria shall include Owner’'s use, space, price, time, site, perf nce, and expandability
requirements. Owner’s Project Criteria may include conceptual do nts, design specifications,
design performance specifications, and other technical materials i nts prepared by or
for Owner.

ecution of this
riteria, with such
ion shall be paid by
ia prior to executing this
of such criteria, including
the design and construction
gn-Builder's written evaluation of Owner’s
should be made to such criteria.

1.1.2 If Owner's Project Criteria have not been developed pri
Agreement, Design-Builder will assist Owner in dev ing Owner’s
service deemed to be an additional service for which
Owner to Design-Builder. If Owner has developed

of the Project. The parties shall meet to @
Project Criteria and agree upon what reyi

1.2 Phased Services.

1.2.1 Phase 1 Services. orm the services of design, pricing, and other

services for the Project base j riteria, as may be revised in accordance with
Section 1.1 hereof, as set forth ope of Services. Design-Builder shall perform such
services to the level i i Design-Builder and Owner to establish the Contract

n 1.3 below. The Contract Price for Phase 2 shall be

developed during Ph ook” basis. Design-Builder's Compensation for Phase 1
Services is set forth in T 4% erein. The level of completion required for Phase 1 Services
is definedd ibi of Services (either as a percentage of design completion or by defined

1.2.2 es.”Design-Builder's Phase 2 services shall consist of the completion of
roject, the procurement of all materials and equipment for the Project, the
performance LQf ¢ ction services for the Project, the start-up, testing, and commissioning of
the Project, provision of warranty services, all as further described in the Contract Price
Amendment. Upon receipt of Design-Builder’s proposed Contract Price for Phase 2, Owner may
proceed as set forth in Section 1.3.

1.3 Proposal. Upon completion of the Phase 1 Services and any other Basis of Design Documents
upon which the parties may agree, Design-Builder shall submit a proposal to Owner (the “Proposal”) for the
completion of the design and construction for the Project for the Contract Price, which may be based on
Lump Sum or Design-Builder’'s Fee and Cost of the Work with an option for a Guaranteed Maximum Price
(GMP).

1.3.1  The Proposal shall include the following unless the parties mutually agree otherwise:
1.3.1.1  The Contract Price that may be based on a Lump Sum or Design-Builder’s Fee
and Cost of the Work, with an option for a GMP, which shall be the sum of:

i Design-Builder’'s Fee as defined in Section 6.4.1 hereof;

i The estimated Cost of the Work as defined in Section 6.5 hereof, inclusive of
any Design-Builder’s Contingency as defined in Section 6.6.2 hereof; and
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i If applicable, any prices established under Section 6.1.3 hereof;

1.3.1.2 The Basis of Design Documents, which may include, by way of example, Owner’s
Project Criteria, which are set forth in detail and are attached to the Proposal;

1.3.1.3 A list of the assumptions and clarifications made by Design-Builder in the
preparation of the Proposal, which list is intended to supplement the information contained
in the drawings and specifications and is specifically included as part of the Basis of Design
Documents;

1.3.1.4 The Scheduled Substantial Completion Date upon ch the Proposal is based,
to the extent said date has not already been established r Section 5.2.1 hereof, and
a schedule upon which the Scheduled Substantial Com ased and a Project
Schedule for the Work;
1.3.1.5 If applicable, a list of Allowance Items, Allowance a statement of
their basis;

1.3.1.6 If applicable, a schedule of alte
1.3.1.7 If applicable, a schedule
1.3.1.8 If applicable, a sta

which are not included in the
increase in the Contract Price

ilonal Services which may be performed but
hich, if performed, shall be the basis for an

1.3.1.9 If applica

1.3.1.10 If

s permit list, a list detailing the permits and governmental approvals
r responsibility to obtain.

d Adjustment to Proposal.
submission of the Proposal, Design-Builder and Owner shall meet to

finds any inconsistencies or inaccuracies in the information presented, it shall promptly
give written notice to Design-Builder of such comments or findings. If appropriate, Design-
Builder shall, upon receipt of Owner's notice, make appropriate adjustments to the
Proposal.

1.3.1.15 Acceptance of Proposal. If Owner accepts the Proposal, as may be amended by
Design-Builder, the Contract Price and its basis shall be set forth in an amendment to this
Agreement, when mutually agreed between the parties (Contract Price Amendment).
Once the parties have agreed upon the Contract Price and Owner has issued a Notice to
Proceed with Phase 2, Design-Builder shall perform the Phase 2 Services, all as further
described in the Contract Price Amendment, as it may be revised.

1.3.1.16 Failure to Accept the Proposal. If Owner rejects the Proposal, or fails to notify
Design-Builder in writing on or before the date specified in the Proposal that it accepts the
Proposal, the Proposal shall be deemed withdrawn and of no effect. In such event, Owner
and Design-Builder shall meet and confer as to how the Project will proceed, with Owner
having the following options:
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i  Owner may suggest modifications to the Proposal, whereupon, if such
modifications are accepted in writing by Design-Builder, the Proposal shall be
deemed accepted and the parties shall proceed in accordance with Section
1.3.2.3 above;

i Owner may authorize Design-Builder to continue to proceed with the Work on
the basis of reimbursement as provided in Section 6.1.2 hereof without a
Contract Price, in which case all references in this Agreement to the Contract
Price shall not be applicable; or

nce in accordance with
sign-Builder shall not be

i Owner may terminate this Agreement for conveni
Article 8 hereof; provided, however, in this eve
entitled to the payment provided for in Sectio

If Owner fails to exercise any of the above options, Desi shall haye the right to
(a) continue with the Work as if Owner had elected to proce with Section
1.3.2.4 ii. above, and be paid by Owner accordingly, unless i ner notifies it in
writing to stop the Work; (b) suspend perfor ance with Section
11.3.1 of the General Conditions of Contract, pro hat’in such event Design-

Builder shall not be entitled to the pay
give written notice to Owner that it cg ompleted. If Owner fails to

0) days of receipt of Design-

on 1.3.2.4¢(iii), or if this Agreement is deemed
completed under this paragre sign-Builder shall have no further liability or

obligations to Owner under thi

2.1 The Contract Docum

ations, amendments, minor changes, and Change Orders to this
ordance with DBIA Document No. 535, Standard Form of General

212 The

accepted by in accordance with Section 1.3 herein.

21.3 This Agreement, including all exhibits (list for example, performance standard
requirements, performance incentive arrangements, markup exhibits, allowances, unit prices, or
exhibit detailing offsite reimbursable personnel) but excluding, if applicable, the Contract Price
Amendment;

2.1.4 The General Conditions of Contract;

2.1.5 Construction Documents prepared and approved in accordance with Section 1.4 of the
General Conditions of Contract;

2.1.6  Exhibit B, Scope of Services; and

2.1.7 The following other documents, if any:
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Article 3

Interpretation and Intent

3.1 Design-Builder and Owner, at the time of acceptance of the Proposal by Owner in accordance with
Section 1.3 hereof, shall carefully review all the Contract Documents, including the various documents
comprising the Basis of Design Documents for any conflicts or ambiguities. Design-Builder and Owner will
discuss and resolve any identified conflicts or ambiguities prior to execution of the Agreement, or if
applicable, prior to Owner’s acceptance of the Proposal.

3.2 The Contract Documents are intended to permit the parties to compl
required by the Contract Documents within the Contract Time(s) for
Documents are intended to be complementary and interpreted in har 0 avoid conflict, with
words and phrases interpreted in a manner consistent with construction a i tandards. In
the event inconsistencies, conflicts, or ambiguities between or among t ocuments are
discovered after Owner’s acceptance of the Proposal, Design ttempt to resolve
any ambiguity, conflict, or inconsistency informally, recognizi ocuments shall take

e Work and all obligations

precedence in the order in which they are listed in Sectio , jes are strongly encouraged to
establish in the Contract Price Amendment or Proposal (as applicab, i [ uments comprising such exhibit
or proposal.)

3.3 Terms, words, and phrases used in the Con ents, including this Agreement, shall have

3.4 If Owner’s Project Criteria contain desig jcati a) Design-Builder is entitled to reasonably
rely on the accuracy of the informatio, i design specifications and their compatibility with
other information set forth in Owner’ [
(b) Design-Builder shall be entitled to
extent Design-Builder’s cost and/or time
design specification.

3.5 The Contract Docum
incorporation herej
other agreeme

ire agreement between Owner and Design-Builder and by
ing on the parties as if repeated herein. No oral representations or
by the parties except as specifically stated in the Contract Documents.

Article 4

Ownership of Work Product

4.1 Work Product. All drawings, specifications and other documents and electronic data, including such
documents identified in the General Conditions of Contract, furnished by Design-Builder to Owner under
this Agreement (“Work Product”) are deemed to be instruments of service and Design-Builder shall retain
the ownership and property interests therein, including but not limited to any intellectual property rights,
copyrights, and/or patents, subject to the provisions set forth in Sections 4.2 through 4.5 below.

4.2 Owner’s Limited License upon Project Completion and Payment in Full to Design-Builder. Upon
Owner’s payment in full for all Work performed under the Contract Documents, Design-Builder shall grant
Owner a limited license to use the Work Product in connection with Owner’s occupancy of the Project,
conditioned on Owner's express understanding that its alteration of the Work Product without the
involvement of Design-Builder is at Owner’s sole risk and without liability or legal exposure to Design-
Builder or anyone working by or through Design-Builder, including Design Consultants of any tier
(collectively the “Indemnified Parties”), and on the Owner’s obligation to provide the indemnity set forth in
Section 4.5 herein.

4.3 Owner’s Limited License upon Owner’s Termination for Convenience or Design-Builder’'s Election
to Terminate. If Owner terminates this Agreement for its convenience as set forth in Article 8 hereof, or if
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Design-Builder elects to terminate this Agreement in accordance with Section 11.4 of the General
Conditions of Contract, Design-Builder shall, upon Owner’s payment in full of the amounts due Design-
Builder under the Contract Documents, grant Owner a limited license to use the Work Product to complete
the Project and subsequently occupy the Project, and Owner shall thereafter have the same rights as set
forth in Section 4.2 above, conditioned on the following:

4.3.1 Use of the Work Product is at Owner’s sole risk without liability or legal exposure to any
Indemnified Party, and on the Owner’s obligation to provide the indemnity set forth in Section 4.5
herein, and

4.3.2 Owner agrees to pay Design-Builder the additional sum of
) as compensation for the right to use the Work
and subsequently use the Work Product in accordance with
Project through its employees, agents, or third parties.

Dollars ($
uct to complete the Project
wner resumes the

44 Owner’s Limited License upon Design-Builder's Default. If this Agre i rminated due to

Design-Builder's default pursuant to Section 11.2 of the Ge ract, then Design-
Builder grants Owner a limited license to use the Work Product roject and subsequently
occupy the Project, and Owner shall thereafter have the g i s as set forth in Section
4.2 above. Notwithstanding the preceding sentence, j [lma d that Design-Builder was

not in default, Owner shall be deemed to have te e A or convenience, and Design-

4.5 Owner’s Indemnification for Use of
termination of the Work whether for convenien

ner recognizes that in the event of an early
Design-Builder will not have the opportunity

Owner is required to indemnify any i d on the use or alteration of the Work Product
under any of the circumstances identi [ icle 4, Owner shall defend, indemnify, and hold harmless
the Indemnified Parties from and again laims, damages, liabilities, losses, and expenses,
including attorneys’ fees, ai ut of or ting from the use or alteration of the Work Product, to the
fullest extent permitted by a

Article 5

Contract Time

5.1 Date of mence t. The Phase 1 Services shall commence within five (5) days of Design-
Builder’s receipt of Owner’ tice to Proceed unless the parties mutually agree otherwise in writing. The
Work shall commen n five (5) days of Design-Builder’s receipt of Owner’s Notice to Proceed for
Phase 2 Services (“Date of Commencement”) if the Proposal is accepted and the Contract Price
Amendment is amended to this Agreement unless the parties mutually agree otherwise in writing.

5.2 Substantial Completion and Final Completion.
5.2.1 Substantial Completion of the entire Work shall be achieved no later than
( ) calendar days after the Date of Commencement (“Scheduled Substantial Completion
Date”).

[At the parties’ option, the following supplemental language may be inserted at the end of
Section 5.2.1.]

] The parties agree that the definition for Substantial Completion set forth in Section 1.2.19
of the General Conditions of Contract is hereby modified to read as follows:

“Substantial Completion is the date on which the Work, or an agreed upon portion of the Work, is
sufficiently complete in accordance with the Contract Documents so that Owner can occupy and
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use the Project or a portion thereof for its intended purposes, provided, however, that Substantial
Completion shall be deemed to have been achieved no later than the date of issuance of a
Temporary Certificate of Occupancy issued by the local building official, if a Temporary Certificate
of Occupancy is applicable to the Project.”

5.2.2 Interim milestones and/or Substantial Completion of identified portions of the Work shall
be achieved as follows: (Insert any interim milestones (“Scheduled Interim Milestone Dates”) for
portions of the Work with different scheduled dates for Substantial Completion.)

k shall be achieved as
en all Work is complete
of the, General Conditions

5.2.3 Final Completion of the Work or identified portions of the
expeditiously as reasonably practicable. Final Completion is the da
pursuant to the definition of Final Completion set forth in Section
of Contract.

5.2.4 All of the dates set forth in this Article 5 (“Contract Time(s)”)
in accordance with the General Conditions of Contract.

53 Time is of the Essence Owner and Design-Builder mut ime‘is of the essence with

the Scheduled Substantial Completion Date, OwnerV effdamages which are difficult to determine and
accurately specify. Design-Builder agrees th ompletion is not attained by

( ) days after the Scheduled Substantial Date (the “LD Date”), Design-Builder shall pay
Owner Dollars ($ '
Completion extends beyond the LD . t established upon execution of this Agreement,

the parties should consider setting li GMP negotiations.)
[The parties may want to consider th pplemental language within Section 5.4 if they
want to assess liquida iling to meet Final Completion. In this case, the first

sentence in Section 5. and the language below should be checked and

te, Owner will suffer damages which are difficult to determine and
rees that if Final Completion is not achieved within
ntial Completion, Design-Builder shall pay to Owner
uidated damages for each calendar day that Final Completion is delayed
number of days.

(N
Dollars ($
beyond the above-r

[In lieu of the liquidated damages specified in Section 5.4 or the alternate provided herein, the
Parties may decide that the Agreement will provide for actual damages in the event of Project
delay, with Owner being cautioned that there is a waiver of consequential damages under Section
10.5.1 of the General Conditions of Contract. In this case, delete Sections 5.4 and 5.5 and insert
the following.]

L] Design-Builder and Owner have agreed not to provide for liquidated damages in this Agreement
for failure of Design-Builder to achieve the Contract Time(s) set forth in this Article 5. Design-Builder
understands, however, that Owner may suffer actual damages in the event the Contract Time(s) set forth
herein are not achieved. Owner shall be able to recover damages from Design-Builder to the extent it can
demonstrate that said actual damages have been incurred, are directly related and caused by Design-
Builder’s failure to meet the Contract Time(s) set forth herein, and are not waived by Section 10.5.1 of the
General Conditions of Contract. Notwithstanding the foregoing in no event shall Design-Builder’s liability for
actual damages for delays exceed Dollars ($ ).

5.5 Any liquidated damages assessed pursuant to this Agreement shall be in lieu of all liability for any
and all extra costs, losses, expenses, claims, penalties, and any other damages, whether special or
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consequential, and of whatsoever nature, incurred by Owner which are occasioned by any delay in
achieving Substantial Completion, Interim Milestone Dates (if any), or Final Completion.

[The Parties may also desire to cap the liquidated damages payable under this Agreement, in
which case the following language should be included at the end of Section 5.5.]

] Owner and Design-Builder agree that the maximum aggregate liability Design-Builder has for any
liquidated damages that may be assessed under this Agreement shall be
Dollars ($ ).

5.6 Early Completion Bonus. If Substantial Completion is attained on or
( ) days before the Scheduled Substantial Completion Date (the "), Owner shall pay
Design-Builder at the time of Final Payment under Section 7.4 her ompletion bonus of
Dollars ($ ) for each day that Su ompletign is attained

earlier than the Bonus Date. (ifa GMP is not established upon execution of this Agreeme
the early completion bonus after GMP negotiations. If an early completion bonus is applicable to orth in Section 5.2.2
or 5.2.3 hereof, this Section 5.6 will need to be modified accordingly.)

[The Parties may also desire to cap the eatr]
Section 5.6 in which case the followj

] Owner and Design-Builder agree that the
receive as the early Completion Bonus is

ggregate amount that Design-Builder shall
Dollars ($ ).

[The Parties may also desire to modify Sec e General Conditions of Contract relative
to compensability of delays that would caus e C act Time(s) to be extended. In such case,
h ] an be used.]

L] In addition to Design-Builder’s extension for those events set forth in Section 8.2.1
of the General Conditions o Builder'shall also be entitled to an appropriate adjustment of
the Contract Price for those ion 8.2.1 of the General Conditions of Contract, provided,
however, for Force Majeure Eve Builder shall be entitled to an increase in the Contract Price

entitled to additi

] dollars a day for each day work is delayed beyond the Scheduled
Substantial

or
] the direct costs and expenses Design-Builder can demonstrate it has reasonably actually

incurred as a result of such event.

5.7 Owner’s Review Time. The parties have established the following maximum and minimum amount
of time for Owner to review Design Submissions and the Project Schedule or any updates thereto unless
the parties agree in writing otherwise.

5.7.1  Owner shall have a minimum of days of receipt by Owner to review all Design
Submissions, the Project Schedule, and any updates thereto.

5.7.2 Owner shall review and (if applicable) provide a response to Design-Builder on all Design
Submissions, the Project Schedule, and any updates thereto within days of receipt by Owner.
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Article 6

Contract Price
6.1 Contract Price.

6.1.1  Owner shall pay Design-Builder in accordance with Article 6 of the General Conditions of
Contract the sum of Dollars ($ )
for the Phase 1 Services, subject to adjustments made in accordance with the General Conditions
of Contract. Unless otherwise provided in the Contract Docume the Phase 1 Services
compensation is deemed to include all sales, use, consumer other taxes mandated by
applicable Legal Requirements.

6.1.2 For Phase 2 Services, Owner shall pay Design-Builder in i icle 6 of the
General Conditions of Contract a contract price (“Contract Price”) eq p Sum amount
set forth in Section 6.2 hereof or in the Contract Price Design-Builder's
Fee (as defined in Section 6.4 hereof) plus the Cost of Section 6.5 hereof),
subject to any GMP established in Section 6.64h in the Contract Price

6.1.3  For the specific Work set forth bel®

Contract Price, on the following basis:
identify and price limited services.)

6.2 Lump Sum. Owner shall pay Design-Bu e with Article 6 of the General Conditions
of Contract the sum of Dollars ($ ) (“Contract
Price”) for the Work for Phase 2 Se j tments made in accordance with the General
Conditions of Contract. Unless otherwis inthe Contract Documents, the Contract Price is deemed
to include all sales, use, con ndated by applicable Legal Requirements.

6.3 Markups for Change : ce requires an adjustment due to changes in the Work,

diUfder Sections 8.4.1.3 or 8.4.1.4 of the General Conditions of
Contract, the follo be allowed on such changes:

Orders, including additive Change Orders arising from both additive
reed that Design-Builder shall receive a Fee of percent (
nal costs incurred for that Change Order, plus any other markups set forth
at Exhibit hereto.

6.3.2 For deductive Change Orders, including deductive Change Orders arising from both
additive and deductive items, the deductive amounts shall include:

[Check one box only.]
] No additional reduction to account for Design-Builder’'s Fee or any other markup.
or
] An amount equal to the sum of: (a) percent ( %) applied
to the direct costs of the net reduction (which amount will account for a reduction associated with

Design-Builder’s Fee); plus (b) any other markups set forth at Exhibit hereto applied
to the direct costs of the net reduction.

6.4 Design-Builder’s Fee.

6.4.1  Design-Builder’s Fee shall be:
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[Choose one of the following.]

] Dollars ($ ), as adjusted in accordance with
Section 6.4.2 below.

or

] percent ( %) of the Cost of the Work, as
adjusted in accordance with Section 6.4.2 below.

6.4.2 Design-Builder's Fee will be adjusted as follows for any ¢

6.4.2.1 For additive Change Orders, including additive ising from both

percent ( sts of the Work
incurred for that Change Order, plus any othe
hereto.
6.4.2.2 For deductive Change Orders; i ' hange Orders arising from

both additive and deductive items

or

percent (
the direct costs of the net reduction (which amount will
associated with Design-Builder’s Fee); plus (b) any other
Exhibit __ hereto applied to the direct costs of the net

6.5 Cost

6.5.1 Theterm C
proper perf

of the Work shall mean costs reasonably incurred by Design-Builder in the
f the Work. The Cost of the Work shall include only the following:

6.5.1.1  Wages of direct employees of Design-Builder performing the Work at the Site or,
with Owner’s agreement, at locations off the Site, provided, however, that the costs for
those employees of Design-Builder performing design services shall be calculated on the
basis of prevailing market rates for design professionals performing such services or, if
applicable, those rates set forth in an exhibit to this Agreement.

6.5.1.2 Wages or salaries of Design-Builder’s supervisory and administrative personnel
engaged in the performance of the Work and who are located at the Site or working off-
Site to assist in the production or transportation of material and equipment necessary for
the Work.

6.5.1.3 Wages or salaries of Design-Builder’s personnel stationed at Design-Builder’s
principal or branch offices, but only to the extent said personnel are identified in
Exhibit __ and performing the function set forth in said Exhibit. The reimbursable costs
of personnel stationed at Design-Builder’s principal or branch offices shall include a
percent ( %) markup to compensate Design-Builder for the Project-related overhead
associated with such personnel.
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6.5.1.4 Costs incurred by Design-Builder for employee benefits, premiums, taxes,
insurance, contributions and assessments required by law, collective bargaining
agreements, or which are customarily paid by Design-Builder, to the extent such costs are
based on wages and salaries paid to employees of Design-Builder covered under Sections
6.5.1.1 through 6.5.1.3 hereof.

[In lieu of the language in Section 6.5.1.4 above, Design-Builder and Owner may
want to include the following language.]

] A multiplier of percent (
the wages and salaries of the employees of Design-Builder ¢
through 6.5.3.3 hereof.

%) shall be applied to
d under Sections 6.5.1.1

6.5.1.5 The reasonable portion of the cost of travel,
Design-Builder’s personnel necessarily and directly inc i ion with the
performance of the Work.

6.5.1.7 Costs incurred by Desig
or nonconforming Work (in i
Substantial Completion), pro
Design-Builder, or caused b
negligence, of Desig [ orking by or through Design-Builder. If the costs
associated with su
Consultants, Design- xercise best efforts to obtain recovery from the
appropriate source and i it to Owner if recovery is obtained.

arranty or corrective Work performed after
3, Work was beyond the reasonable control of

e performance of the Work and which remain the property of Design-
ng the costs of transporting, inspecting, testing, handling, installing,

Builder, in
intaini ismantling, and removing such items.

mal

6.5.1.10 Costs of removal of debris and waste from the Site.

6.5.1.11 The reasonable costs and expenses incurred in establishing, operating and
demobilizing the Site office, including the cost of facsimile transmissions, long-distance
telephone calls, postage and express delivery charges, telephone service, photocopying,
and reasonable petty cash expenses.

6.5.1.12 Rental charges and the costs of transportation, installation, minor repairs and
replacements, dismantling and removal of temporary facilities, machinery, equipment and
hand tools not customarily owned by the workers, which are provided by Design-Builder at
the Site, whether rented from Design-Builder or others, and incurred in the performance of
the Work.

6.5.1.13 Premiums for insurance and bonds required by this Agreement or the
performance of the Work.

6.5.1.14 All fuel and utility costs incurred in the performance of the Work.
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6.5.1.15 Sales, use, or similar taxes, tariffs, or duties incurred in the performance of the
Work.

6.5.1.16 Legal costs, court costs, and costs of mediation and arbitration reasonably
arising from Design-Builder’s performance of the Work, provided such costs do not arise
from disputes between Owner and Design-Builder.

6.5.1.17 Costs for permits, royalties, licenses, tests and inspections incurred by Design-
Builder as a requirement of the Contract Documents.

6.5.1.18 The cost of defending suits or claims for infringeme
the use of a particular design, process, or product re
judgments against Design-Builder resulting from s
settlements made with Owner’s consent.

patent rights arising from
d by ©wner, paying legal

negligence.

6.5.1.20 Costs incurred in preventing @
affecting the safety of persons and p

related to the Work.

incurred in the performance of the Work to

Dollars ($ ) shall be established prior to
shall be used to reimburse DeS|gn -Builder for the Costs of

obligated to pay Design-Builder the Costs of the Work incurred after Final
erform warranty Work up to the GMP.

6.5.2 eimbursable Costs. The following shall be excluded from the Cost of the Work:
6.5.2.1 Compensation for Design-Builder's personnel stationed at Design-Builder’s
principal or branch offices, except as provided for in Sections 6.5.1.1, 6.5.1.2, and 6.5.1.3
hereof.
6.5.2.2 Overhead and general expenses, except as provided for in Section 6.5.1 hereof,
or which may be recoverable for changes to the Work.
6.5.2.3 The cost of Design-Builder’s capital used in the performance of the Work.
6.5.2.4 If the parties have agreed on a GMP, costs that would cause the GMP, as
adjusted in accordance with the Contract Documents, to be exceeded.
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6.6

[The parties shall comply with the following Section 6.6 based upon whether the
GMP is agreed upon before the execution of this Agreement or will be developed
and agreed upon after execution of this Agreement. If the parties do not use a
GMP, this Section 6.5 shall be deemed inapplicable and compensation to Design-
Builder shall be based on those fees and costs identified in the balance of this
Article 6.]

The Guaranteed Maximum Perice.

6.6.1 Design-Builder guarantees that it shall not exceed the GMP
Dollars ($ ). Documents used as a basis for the shall,be identified in the
Contract Price Amendment to this Agreement. Design-Builder d tee any specific line
item provided as part of the GMP and has the sole discretion to 0 overruns in

] Design-Builder guarantees th ot exceed the GMP of
Dollars ($ i
Contract Price Amendment to this Agree ign=Builder does not guarantee any specific line
item provided as part of th er, that it does guarantee the line item for its
general project management ditions costs, in the amount of

Dollars ($ et forth in the Contract Price Amendment (“General
Conditions Cap”). DSi i s that'it will be responsible for paying the applicable general

the Contract Documents, including but not limited to the
set forth in Section 6.3 herein.

Contingency in the amount of
) which is available for Design-Builder’s exclusive use for unanticipated
t are not the basis for a Change Order under the Contract Documents. By

overtime or ration; (c) escalation of materials; (d) correction of defective, damaged or
nonconforming Work, design errors or omissions, however caused; (e) Subcontractor defaults; or
(f) those events under Section 8.2.2 of the General Conditions of Contract that result in an extension
of the Contract Time but do not result in an increase in the Contract Price. The Contingency is not
available to Owner for any reason, including changes in scope or any other item which would enable
Design-Builder to increase the GMP under the Contract Documents. Design-Builder shall provide
Owner notice of all anticipated charges against the Contingency, and shall provide Owner as part
of the monthly status report required by Section 2.1.2 of the General Conditions of Contract an
accounting of the Contingency, including all reasonably foreseen uses or potential uses of the
Contingency in the upcoming three (3) months. Design-Builder agrees that with respect to any
expenditure from the Contingency relating to a Subcontractor default or an event for which
insurance or bond may provide reimbursement, Design-Builder will in good faith exercise
reasonable steps to obtain performance from the Subcontractor and/or recovery from any surety
or insurance company. Design-Builder agrees that if Design-Builder is subsequently reimbursed
for said costs, then said recovery will be credited back to the Contingency.
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6.6.3 Savings.

6.6.3.1 If the sum of the actual Cost of the Work and Design-Builder's Fee (and, if
applicable, any prices established under Section 6.1.3 hereof) is less than the GMP, as
such GMP may have been adjusted over the course of the Project, the difference
(“Savings”) shall be shared as follows:

[Choose one of the following.]

L] percent ( %) to Desi@n-Builder and
percent ( %) to O
or
] The first Dollars ($ of Savings

shall be provided to (choose either Design-Builder or Owner)
with the balance of Savings, if any, shared
to Design-Builder and

rcent ( %)
%) to Owner.

parties shall recalculate the
shall be paid by Owner accor

6.7 Allowance Items and Allowa

6.7.1 Any and all Allowance their corresponding Allowance Values, are set forth
in the Contract Price

6.7.2 Design-Build d worked together to review the Allowance Iltems and
Allowance Values based oafdesic formation then available to determine that the Allowance
Values constitute reas@nable estimates for the Allowance Items. Design-Builder and Owner will
continu ogether during the preparation of the design to develop Construction

Docu i the Allowance Values. Nothing herein is intended in any way to
consti sign-Builder that the Allowance Item in question can be performed for

in writing advanced authorization to proceed from Owner. Owner agrees that if Design-Builder is
not provided written authorization to proceed by the date set forth in the Project schedule, due to
no fault of Design-Builder, Design-Builder may be entitled to an adjustment of the Contract Time(s)
and Contract Price.

6.7.4 The Allowance Value includes the direct cost of labor, materials, equipment, transportation,
taxes, and insurance associated with the applicable Allowance Item. All other costs, including
design fees, Design-Builder’s overall project management and general conditions costs, overhead
and Fee, are deemed to be included in the original Contract Price, and are not subject to adjustment
notwithstanding the actual amount of the Allowance Item.

[Alternatively, the parties may want to delete Section 6.7.4 and add the following
provision.]

] In the event the actual direct cost of labor, materials, equipment, transportation, taxes, and
insurance associated with the applicable Allowance Item is
percent ( %) greater than or less than the Allowance Value, Design-Builder and
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6.8

7.1

Owner agree that Design-Builder’s right to Fee and markup shall be determined in accordance with
Section 6.4.

6.7.5 Whenever the actual costs for an Allowance Item is more than or less than the stated
Allowance Value, the Contract Price shall be adjusted accordingly by Change Order, subject to
Section 6.7.4. The amount of the Change Order shall reflect the difference between actual costs
incurred by Design-Builder for the particular Allowance ltem and the Allowance Value.

Performance Incentives.

6.8.1  Owner and Design-Builder have agreed to the performanc
forth in Exhibit

entive arrangements set

(The parties are encouraged to discuss and agree upon performance incentives ill i nce projegt success. These
incentives may consist of Award Fees, incentives for safety, personnel retention, cli jon, ilar items.)

Article 7

Payment for Preliminary Services. Design-Bui upon the following method for

partial and final payment to Design-Builder for hereunder: (Insert terms.)

7.2

7.3

Contract Price Progress Payments.
7.2.1  Design-Builder shal ( ) day of each
Date of Commencement, Design-Builder's
Application for Payment in acc i icle 6 of the General Conditions of Contract.

7.2.2 Owner sha ithin ten (10) days after Owner’s receipt of each properly
submitted and accu i Payment in accordance with Article 6 of the General
Conditions of Contrac ase less the total of payments previously made, and less

onal to the percentage of the Work completed, less payments previously
made on account g sign-Builder’s Fee.
Retainage on Progress Payments.

7.3.1  Owner will retain percent ( %) of each Application for Payment
provided, however, that when fifty percent (50%) of the Work has been satisfactorily completed by
Design-Builder and Design-Builder is otherwise in compliance with its contractual obligations,
Owner will not retain any additional retention amounts from Design-Builder's subsequent
Applications for Payment. Owner will also reasonably consider reducing retainage for Work
completed early in the Project.

[Design-Builder and Owner may want to consider substituting the following retainage
provision.]

L] Owner will retain percent ( %) of the cost of Work,
exclusive of General Conditions costs, and any amounts paid to Design-Builder's Design
Consultant, from each Application for Payment provided, however, that when fifty percent (50%) of
the Work has been satisfactorily completed by Design-Builder and Design-Builder is otherwise in
compliance with its contractual obligations, Owner will not retain any additional amounts from
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Design-Builder’s subsequent Applications for Payment. Owner will also reasonably consider
reducing retainage for Work completed early in the Project.

7.3.2  Within fifteen (15) days after Substantial Completion of the entire Work or, if applicable,
any portion of the Work, pursuant to Section 6.6 of the General Conditions of Contract, Owner shall
release to Design-Builder all retained amounts relating, as applicable, to the entire Work or
completed portion of the Work, less an amount equal to: (a) the reasonable value of all remaining
or incomplete items of Work as noted in the Certificate of Substantial Completion; and (b) all other
amounts Owner is entitled to withhold pursuant to Section 6.3 of the General Conditions of
Contract.

[For public projects, Design-Builder and Owner may want
following retainage provisio

nsidegsubstituting the

L] Owner will retain percent ( Design-
Builder’s Applications for Payment pursuant to applicable state law.

[Design-Builder and Owner may want to consider following retainage
Because Owner has obtained a performa d pursuant to Article 9 below
Owner will not retain retainage from Design-

[If Owner and Design-Builder ha ] a warranty reserve pursuant to Section

6.5.1.23 above, the f ion should be included.]

] If a warranty reserve
shall at the time of

lished pursuant to Section 6.5.1.23 above, Owner
etain the agreed-upon amounts and establish an

7.4 ' submit its Final Application for Payment to Owner in
accordance with S . onditions of Contract. Owner shall make payment on Design-
Builder’s proper, curate Final Application for Payment (less any amount the parties may
have agreed anty work) within ten (10) days after Owner’s receipt of the Final
Application fo d that Design-Builder has satisfied the requirements for final payment set
ral Conditions of Contract.

7.5 Interest. Pa ue and unpaid by Owner to Design-Builder, whether progress payments or
final payment, shall bear interest commencing five (5) days after payment is due at the rate of percent
(___ %) per month until paid.

7.6 Record Keeping and Finance Controls. Design-Builder acknowledges that this Agreement is to be
administered on an “open book” arrangement relative to Costs of the Work. Design-Builder shall keep full
and detailed accounts and exercise such controls as may be necessary for proper financial management,
using accounting and control systems in accordance with generally accepted accounting principles and as
may be provided in the Contract Documents. During the performance of the Work and for a period of three
(3) years after Final Payment, Owner and Owner’s accountants shall be afforded access to, and the right
to audit from time to time, upon reasonable notice, Design-Builder’'s records, books, correspondence,
receipts, subcontracts, purchase orders, vouchers, memoranda, and other data relating to the Work, all of
which Design-Builder shall preserve for a period of three (3) years after Final Payment. Such inspection
shall take place at Design-Builder’s offices during normal business hours unless another location and time
is agreed to by the parties. Any multipliers or markups agreed to by Owner and Design-Builder as part of
this Agreement are only subject to audit to confirm that such multiplier or markup has been charged in
accordance with this Agreement, but the composition of such multiplier or markup is not subject to audit.
Any lump sum agreed to by Owner and Design-Builder as part of this Agreement is not subject to audit.

DBIA Document No. 544 Page 16
Progressive Design-Build Agreement
© 2022 Design-Build Institute of America



Article 8

Termination for Convenience

8.1 If Design-Builder is terminated for convenience pursuant to Section 11.6 of the General Conditions,
and the parties have agreed to a payment to Design-Builder in the case of such termination of convenience,
Owner shall pay Design-Builder for the following in addition to the amount set forth in Section 11.6.1 of the
General Conditions:

[Choose one of the following.]

[] The fair and reasonable sums for overhead and profit on the set forth in Section

11.6.1 of the General Conditions.
or

[ ] Overhead and profit in the amount of
%) on the sum of items set forth in Sectig

8.2 In addition to the amounts set forth in Se . ction 11.6.1 of the General
additional payment:

8.2.1 If Owner terminates this Agr
Builder shall be paid

the Contract Price or, ifa G
estimated Contract Price.

%) of the remaining balance of
ished, the remaining balance of the most recent

8.2.2 If Owner teg i ment after commencement of construction, Design-Builder
shall be paid

the time the Agreement is executed rather than during the
performance of the Project.]

Article 9

Representatives of the Parties
9.1 Owner’s Representatives.

9.1.1  Owner designates the individual listed below as its Senior Representative (“Owner’s Senior
Representative”), which individual has the authority and responsibility for avoiding and resolving
disputes under Section 10.2.3 of the General Conditions of Contract: (Identify individual’s name,
title, address, and telephone numbers.)

9.1.2 Owner designates the individual listed below as its Owner's Representative, which
individual has the authority and responsibility set forth in Section 3.4 of the General Conditions of
Contract: (Identify individual's name, title, address, and telephone numbers.)
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9.2 Design-Builder's Representatives.

9.2.1 Design-Builder designates the individual listed below as its Senior Representative
(“Design-Builder’s Senior Representative”), which individual has the authority and responsibility for
avoiding and resolving disputes under Section 10.2.3 of the General Conditions of Contract:
(Identify individual's name, title, address, and telephone numbers.)

9.2.2 Design-Builder designates the individual listed below as its Design-Builder’s
Representative, which individual has the authority and responsibility set forth in Section 2.1.1 of
the General Conditions of Contract: (Identify individual’'s name, titlegaddress, and telephone
numbers.)

Article 10

Bonds and Insurance

insurance covefages set forth in the

10.1 Insurance. Design-Builder and Owner shall procure
i Conditions of Contract.

Insurance Exhibit attached hereto and in accordance withZAst
10.2  Bonds and Other Performance Security. Dg e the following performance
Performance Bond.
(Check one box only. If no box is ¢ o bond is required.)

[] Required

Payment Bond.

] Not Required

Article 11

Other Provisions
11.1 Other provisions, if any, are as follows: (Insert any additional provisions.)
11.2  Listing of Exhibits and documents incorporated herein:

Exhibit A — Owner’s Project Criteria

Exhibit B — Scope of Services

DBIA Document No. 535, Standard Form of General Conditions of Contract Between Owner and
Design-Builder (2022 Edition) ("General Conditions of Contract")

Contract Price Amendment, if any.
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[In lieu of Sections 10.3.1 through 10.3.3 of the General Conditions of Contract, the Parties
may want to delete such sections and include the following alternative disputes
proceeding clause.]

] Any claims, disputes, or controversies between the parties arising out of or related to the
Agreement, or the breach thereof, which have not been resolved in accordance with the procedures set
forth in Section 10.2 of the General Conditions of Contract shall be resolved in a court of competent
jurisdiction in the state in which the Project is located.

[Section 2.9.1 of the General Conditions contains an option
limited time frame for the Design-Builder’s warranty. If th
time frame, the parties may insert it

he patties to establish a

Conditions within

12.1 Limitation. To the fullest extent permit
Agreement, the total liability, in the aggre
Subcontractors, surety (if any) and
them, to Owner and anyone claiming
costs, or damages whatsoever arising

directors, employees, and agents, and any of
wner, for any and all claims, losses, liabilities,
from, or in any way related to, the Project or this

Agreement from any cause,dncluding bu imi o the negligence, indemnity, professional errors or
omissions, strict liability, b warranty (express or implied) shall not exceed
percent (___ %) of the Cont e pafties agree that specific consideration has been given by

Design-Builder for this limitatio sideemed adequate.
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In executing this Agreement, Owner and Design-Builder each individually represents that it has the
necessary financial resources to fulfill its obligations under this Agreement, and each has the necessary
corporate approvals to execute this Agreement, and perform the services described herein.

OWNER: DESIGN-BUILDER:
(Name of Owner) (Name of Design-Builder)
(Signature) (Signature)

(Printed Name) (Printed Name)

(Title)

Date:

rinted in blue. This is a printable copy and
bscured as may occur when documents are

Caution: An original DBIA docu
an original assures that changes
reproduced.
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The license for use of this document expires 1 year from the date of purchase.
To renew your license, visit store.dbia.org.

Questions? We'r

Co

elp.

:::::::::::::::::::

sign-Build Institute of America
001 Pennsylvania Ave. NW, Suite 410
Washington, DC 20004

(202) 682-0110
dbia@dbia.org
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Design-Build Institute of America - Contract Documents
LICENSE AGREEMENT

By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.

uments and licenses their use
right laws of the United
any number of machines
in printed form for
or printed form for

License. The Design-Build Institute of America (“DBIA”) provides DBIA Contrac

owned, leased or rented by your company or organization; (b) Use DBIA C
bona fide contract purposes; and (c) Copy DBIA Contract Documents into any
backup or modification purposes in support of your permitted use.

User Responsibility You assume sole responsibility for the sele ifi nts or portions thereof to
e DBIA Contract Documents.

: eratlon or (b) all additions and changes to, and

Documents, or any copy, modification or merged
this license. Reproduction of DBIA Contract
educational purposes is expressly prohibited. You
will reproduce and include DBIA’s copyrig printed or machine-readable copy, modification, or portion
merged into another document or program.

Transfers. You may not transfe
Documents to another party,
transferred material solely for pu
license except as ex

with whom you are contracting may receive and use such
tract with you. You may not sublicense, assign, or transfer this
this Agreement, and any attempt to do so is void.

Term. The licens
written notice to

year from the date of purchase. DBIA may elect to terminate it earlier, by
with any term or condition of this Agreement.

Limited Warranty. the electronic files or other media by which DBIA Contract Documents are
furnished to be free from def in materials and workmanship under normal use during the Term. There is no
other warranty of an expressed or implied, including, but not limited to the implied warranties of
merchantability and fithess for a particular purpose. Some states do not allow the exclusion of implied warranties,
so the above exclusion may not apply to you. This warranty gives you specific legal rights and you may also have
other rights which vary from state to state. DBIA does not warrant that the DBIA Contract Documents will meet your

requirements or that the operation of DBIA Contract Documents will be uninterrupted or error free.

Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any
document not meeting DBIA’s "Limited Warranty" which is returned to DBIA with a copy of your receipt, or at DBIA’s
election, your money will be refunded. In no event will DBIA be liable to you for any damages, including any lost
profits, lost savings or other incidental or consequential damages arising out of the use or inability to use DBIA
Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by any
other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential damages,
so the above limitation or exclusion may not apply to you.

Acknowledgment. You acknowledge that you have read this agreement, understand it and agree to be bound by
its terms and conditions and that it will be governed by the laws of the District of Columbia. You further agree that
it is the complete and exclusive statement of your agreement with DBIA which supersedes any proposal or prior
agreement, oral or written, and any other communications between the parties relating to the subject matter of this
agreement.



INSTRUCTIONS

For DBIA Document No. 535 Standard Form of General Conditions of Contract Between Owner and Design-Builder
(2022 Edition)

General Instructions

No. Subject Instruction
Standard form contracts have long served an important function in the United States and
Standard international construction markets. The common purpose @f these forms is to provide an
1. Forms economical and convenient way for parties to contract f sign and construction services.
As standard forms gain acceptance and are used wit eased frequency, parties are able
to enter into contracts with greater certainty as to th ibili
Since its formation in 1993, the Design-Build Instit IA) has regularly
evaluated the needs of Owners, Design-Builders, an to the design-build
DBIA Standard | Process in prgparation for.develqping its. ent with DBIA'S mission
5 Form Contract of promulgating best design-build praf:t| a the QeS|gn-bU|Id contrgct
Documents should ref!ect a palanced approach to gitimate interests of all part!es
to the design-build process. DBIA; ocuments reflect a modern risk
allocation approach, allocating equipped to manage and minimize
that risk, with the goal of pro
To avoid inconsistencie ents used for the same project, DBIA’s Standard Form
Use of Non- Contract Documents sh in conjunction with non-DBIA documents unless the
3. DBIA non-DBIA documents ar odified on the advice of legal counsel. Moreover,
Documents care should al rent editions of the DBIA Standard Form Document
L cuments are legally binding contracts with important legal
egal . . )
4. o g parties are advised and encouraged to seek legal counsel in
onsequences
grants to purchasers a limited license to reproduce its Documents consistent
5 Reprod ense Agreement accompanying these Documents. At least two original versions
) pent should be signed by the parties. Any other reproduction of DBIA Documents
contracting is accomplished when the parties give specific thought to their
ting goals and then tailor the contract to meet the unique needs of the project and the
sign-build team. For that reason, these Documents may require modification for various
purposes including, for example, to comply with local codes and laws, or to add special terms.
DBIA’s latest revisions to its Documents provide the parties an opportunity to customize their
6. Modifications | contractual relationship by selecting various optional contract clauses that may better reflect
the unique needs and risks associated with the project.
Any modifications to these Documents should be initialed by the parties. At no time should a
document be re-typed in its entirety. Re-creating the document violates copyright laws and
destroys one of the advantages of standard forms — familiarity with the terms.
4 E . It is good practice to execute two original copies of the Agreement. Only persons authorized
. xecution . . .
to sign for the contracting parties may execute the Agreement.
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Specific Instructions

Section Title Instruction
The General Conditions of Contract provide the terms and conditions under which the Work
of the Project will be performed.
General Purpose of This This document accompanies DBIA Document No. 525 and DBIA Document No. 530 (each
Document . p ” . ;
referred to herein generally as “Agreement”). It may also be incorporated by reference into
other related agreements, as between Design-Builder and Design Consultant, and Design-
Builder and Subcontractor.
The following Sections reference documents that are attached to the Agreement:
General Checklist Section 3.5.1 Owner’s Permit List
Article 5 Insurance and Bonds
Section 9.4.2 Unit Prices
213 Schedule for the execution of the
Design The parties should be aware g compliance with state licensing
2.21 Professional laws for design professio re that the design professional have
Services
er a design that meets prevailing industry standards.
ties at Article 11 of the Agreement an optional
ify specific performance standards that can be
Sta?;aéi;f (n)are er is obligated to design the Project to satisfy these
2.3.1 SIg , standards i is selected. To avoid any confusion and to ensure that
Professional’s h ies full heir obligati h ii f dard
Services the parties fu at their obligations are, t. e specific performance stan ards
d should be able to be objectively measured. Design-Builder
is is a heightened standard of care that has insurance ramifications
ssed with Design-Builder’s insurance advisor.
tilder is responsible for obtaining all necessary permits, approvals, and licenses,
the extent specific permits, approvals, and licenses are set forth in an Owner’s
3.5.1 which must be attached as an exhibit to the Agreement. The parties, prior to
ion“of the Agreement, should discuss which permits, approvals and licenses need
dbtained for the Project and which party is in the best position to do so.
ign-Builder is obligated to provide insurance coverage from insurance carriers that
5.1.1 Insurance meet the criteria set forth in the Insurance Exhibit attached to Section 10.1 of the
Requirements Agreement.
Exclusions to Parties are advised that their standard insurance policies may contain exclusions for the
5.1.2 . . design-build delivery method. This Section 5.1.2 requires that any such exclusions be
Design-Build )
deleted from the policy.
Owner’s Owner, in addition to providing the insurance set forth in this Section and Section 5.3, is
5.2 Insurance also obligated to procure the insurance coverages for the amounts and consistent with the
Requirements terms set forth in the Insurance Exhibit made part of the Agreement.
Bonds and Other Design-Builder is only obligated to provide bonds or other forms of performance security
54 Performance ; :
Security to the extent called for in Section 10.2 of the Agreement.
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jsputed services. This Section
equired to perform the services,
ign-Builder’s reasonable estimated

dispute or disagreement, both Owner and Design-Builder
their respective duties under the Contract Documents, unless the

es that it is inappropriate for either Owner or Design-Builder to be responsible

Section Title Instruction
8.2.2 fC?:mpensaplllty The parties are provided the option in the Agreement of negotiating whether Design-Builder
o or Force Majeure is entitled to compensation for Force Majeure Events.
Events
9.4.1 C:;jt::%:;ge Unit prices, if established, shall be attached pursuant to Article 2 of the Agreement.
When Owner disputes Design-Builder’s entitlement to a change order or disagrees with
Design-Builder regarding the scope of Work, and nevertheless expects Design-Builder to
perform the services, Design-Builder’s cash flow and ability to complete the Work will be
Payment/ hampered if Owner fails to pay Design-Builder for th
043 Performance of provides a balanced approach whereby Design-Build
o Disputed but Owner is required to pay fifty percent (50%) of
Services direct costs of performing such services until {
does not forfeit its right to deny total responsibili
not give up its right to demand full payment. The
Article 10.
DBIA endorses the use of partnerin
prevention and resolution of disp
Article _ Contract perties’ Representatives and
10 Adjustments and | disagreement. If this attemp
Disputes mediation. Any dispute tHe
binding arbitration, u
court of competent
10.3.4 Arbitration
Duty to Continue
104 Performance
in the Contract Documents.
105 Conseq ther for consequential damages arising from the Project. This limitation on
) Da
r Article 5 of the Agreement.
ign-Builder properly terminates the Agreement for cause, it shall recover from Owner
Design-Builde e same way as if Owner had terminated the Agreement for convenience under Section
114 Right to 1.6 of the General Conditions. Owner shall pay to Design-Builder its costs, reasonable
: Terminate for overhead and profit on the costs, and an additional payment based on a percentage of the
Cause remaining balance of the Contract Price, all as set forth in Article 8 of the Agreement.
Termination for Owner shoulq not use the Termination for Convenience clause to obt_ain Design-BuiIder’s
Convenience: valueble deS|gn concepts and th_en seek lower b_|ds from another design-builder. If aner
11.6.2 o ; : terminates this Agreement for its own convenience, and chooses to proceed with the
wner’s Use of : . ; o o
Work Product Project using Dee|gn-BU|Iders Work Product, Owner should pay an additional sum for the
use of Design-Builder's Work Product pursuant to Section 4.3 of the Agreement.
Design-Builder and Owner shall agree on the software and format for the transmission of
Article Electronic Data. Ownership of Work Product in electronic form is governed by Article 4 of
12 Electronic Data the Agreement. The transmitting party disclaims all warranties with respect to the media
transmitting the Electronic Data, but nothing in this Article is intended to negate duties with
respect to the standard of care in creating the Electronic Data.
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Article 1

General

1.1 Mutual Obligations.

1.1.1  Owner and Design-Builder commit at all times to cooperate fully with each other and
proceed on the basis of trust and good faith, to permit each party to realize the benefits afforded
under the Contract Documents.

1.2 Basic Definitions.
1.21 Agreement refers to the executed contract between Ow -Builder under either
DBIA Document No. 525, Standard Form of Agreement Betwe and Dgsign-Builder —
Lump Sum (2022 Edition); DBIA Document No. 530, Standard Form tween Owner
and Design-Builder — Cost Plus Fee With an Option, for a Guarant um Price (2022
Edition); DBIA Document No. 544, Standard Form of j [ d Agreement (2022
Edition); or DBIA Document No. 545, Standard Form o j igh-Build Agreement for

1.2.2 Basis of Design Documents are ag ent No. 530, Standard Form
of Agreement Between Owner and
Guaranteed Maximum Price, the Ba
listed in, as applicable, the GMP

Documents are those documents specifically
P Proposal as being the “Basis of Design

or DBIA Document No. 545, Standard Form of
er and Wastewater Projects, the Basis of Design
Documents are Ow j ia, Design-Builder’s Proposal and the Deviation List, if any.
1.2.3 Construction e documents, consisting of Drawings and Specifications, to
esign-Builder consistent with the Basis of Design Documents unless
f Design Documents is specifically set forth in a Change Order executed
uilder, as part of the design review process contemplated by Section
ns of Contract.

1.2.4 Day or Day.
Documents.

all mean calendar days unless otherwise specifically noted in the Contract

1.2.5 Design-Build Team is comprised of Design-Builder, Design Consultant, and key
Subcontractors identified by Design-Builder.

1.2.6 Design Consultant is a qualified, licensed design professional who is not an employee of
Design-Builder, but is retained by Design-Builder, or employed or retained by anyone under
contract with Design-Builder, to furnish design services required under the Contract Documents. A
Design Sub-Consultant is a qualified, licensed design professional who is not an employee of
Design Consultant but is retained by Design Consultant or employed or retained by anyone under
contract to Design Consultant, to furnish design services required under the Contract Documents.

1.2.7 Design Submission means any and all documents, shop drawings, electronic information,
including computer programs and computer generated materials, data, plans, drawings, sketches,
illustrations, specifications, descriptions, models, and other information developed, prepared,
furnished, delivered or required to be delivered by, or for, Design-Builder.

1.2.8 Final Completion is the date on which all Work is complete in accordance with the Contract
Documents, including but not limited to, any items identified in the punch list prepared under
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Section 6.6.1 and the submission of all documents set forth in Section 6.7.2.

1.2.9 Force Majeure Events are those events that are beyond the control of both Design-Builder
and Owner, including the events of war, floods, labor disputes, earthquakes, epidemics, adverse
weather conditions not reasonably anticipated, and other acts of God.

1.2.10 General Conditions of Contract refer to this DBIA Document No. 535, Standard Form of
General Conditions of Contract Between Owner and Design-Builder (2022 Edition).

1.2.11 GMP Exhibit means that exhibit attached to DBIA Document
Agreement Between Owner and Design-Builder — Cost Plus Fee Wit
Maximum Price, which exhibit will have been agreed upon by O
the execution of the Agreement.

530, Standard Form of
Option for a Guaranteed
ign-Builder prior to

Owner and Design-Builder, Cost Plus Fee With an O ximum Price or
with Section 2.3 of DBIA Document No 544 ProgreSSI reement, or DBIA
astewater Projects.

1.2.14 Legal Requirements are all ap state and local laws, codes, ordinances,
rules, regulations, orders a overnment or quasi-government entity having

requirements and o ject, including use, space, price, time, site and expandability
requirements as M uirements and other requirements governing Design-

1.2.18 Sub-Subcontractor is any person or entity retained by a Subcontractor as an independent
contractor to perform any portion of a Subcontractor's Work and shall include materialmen and
suppliers.

1.2.19 Substantial Completion or Substantially Complete means the date on which the Work, or
an agreed upon portion of the Work, is sufficiently complete in accordance with the Contract
Documents so that Owner can occupy and use the Project or a portion thereof for its intended
purposes.

1.2.20 Work is comprised of all Design-Builder’s design, construction and other services required
by the Contract Documents, including procuring and furnishing all materials, equipment, services
and labor reasonably inferable from the Contract Documents.
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21

2.2

Article 2

Design-Builder’s Services and Responsibilities
General Services.

2.1.1 Design-Builder's Representative shall be reasonably available to Owner and shall have the
necessary expertise and experience required to supervise the Work. Design-Builder’s
Representative shall communicate regularly with Owner and shall be vested with the authority to
act on behalf of Design-Builder. Design-Builder’s Representative m replaced only with the
mutual agreement of Owner and Design-Builder.

21.2 Unless the parties agree on a different time period
Design-Builder shall provide Owner with a monthly status report de
including (i) whether the Work is proceeding according to schedule
conflicts, or ambiguities exist in the Contract Docume
ency account to the
extent provided for in the Standard Form of Agreement B d Design-Builder — Cost

2.1.3 Unless a schedule for the exe 8 Work has been attached to the Agreement as
an exhibit at the time the Agreement is S
three (3) days prior to the i by Section 2.1.4 hereof, a schedule for the

nse. The schedule shall indicate the dates for

complete the Work within the Contract Time(s), as such
e with the Contract Documents. Owner’s review of, and

meet within seven (7) days after execution of the Agreement to discuss
ministration of the Work and to implement the necessary procedures,
to submittals and payment, to facilitate the ability of the parties to perform
er the Contract Documents.

issues
including those rel
their obligati

Design Professional Services.

2.21 Design-Builder shall, consistent with applicable state licensing laws, provide through
qualified, licensed design professionals employed by Design-Builder, or procured from qualified,
independent licensed Design Consultants, the necessary design services, including architectural,
engineering and other design professional services, for the preparation of the required drawings,
specifications and other design submittals to permit Design-Builder to complete the Work consistent
with the Contract Documents. Nothing in the Contract Documents is intended or deemed to create
any legal or contractual relationship between Owner and any Design Consultant.

2.2.2 Design-Builder shall employ only Design Consultants and/or Design Subconsultants who
are duly licensed and qualified to perform the Work consistent with the Contract Documents. Prior
to the date that Design Consultants and/or Design Subconsultants perform Work on the Project,
Design-Builder shall identify in writing to Owner all Design Consultants and Design Subconsultants.
To the extent that Design-Builder has not selected a Design Consultant or Design Subconsultant
prior to performing the Work, Design-Builder shall provide Owner in writing a list of any
subsequently added Design Consultants and/or Design Subconsultants and their scope of Work
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prior to their performing Work on the Project. Owner may reasonably object to Design-Builder’s
selection of any Design Consultant or Design Subconsultant, provided that the Contract Price
and/or Contract Time(s) shall be adjusted to the extent that Owner’s decision impacts Design-
Builder's cost and/or time of performance. Design-Builder shall not substitute a listed Design
Consultant or Subconsultant without obtaining Owner’s prior written consent; such consent shall
not be unreasonably withheld. Nothing in the Contract Documents is intended or deemed to create
any legal or contractual relationship between Owner and any Design Consultant or Design
Subconsultant, including but not limited to any third-party beneficiary rights.

2.3 Standard of Care for Design Professional Services.

ormed 4o execute the Work
ion practicing under

2.3.1 The standard of care for all design professional serwces
shall be the care and skill ordinarily used by members of the ap
similar conditions at the same time and locality of the Project.

24 Design Development Services.

241 Design-Builder and Owner shall, consistent W|t ision of the Contract
Documents, agree upon any interim Design Suk y wish to review, which
interim Design Submissions may include desig eria agrams and specifications
setting forth the Project requirements.

2.4.1.1 Design Submissions
as the Basis of Design Docu
changed or supplemented thr

stent with the Owner’s Project Criteria as well
Basis of Design Documents may have been

then current Contract Price and Contract Time.
ilder may propose Design Submissions that may
ents, the Contract Price and/or Contract Time; however,
Design- BUIl ice thereof in accordance with Article 10 of the General
Condltlons a ange Order before such proposed Design Submissions are

among other things, the evolution of the design and any changes to the
Documents, or, if applicable, previously submitted Design Submissions.
e Basis of Design Documents, including those that are deemed minor
nder Section 9.3.1, shall be processed in accordance with Article 9. Minutes of
the meetings, including a full listing of all changes, will be maintained by Design-Builder
and provided to all attendees for review. Following the design review meeting, Owner shall
review and approve the interim Design Submissions and meeting minutes in a time that is
consistent with the turnaround times set forth in Design-Builder’s schedule.

2.4.1.3 Owner shall review and respond to Design Submissions, providing any comments
and/or concerns about the Design Submissions. Owner shall provide all comments on the
Design Submissions within the time provided by the Contract Documents. Design-Builder
shall revise the Design Submissions (and any other deliverables) in response to Owner’s
comments and incorporate said responses into the next submission of Design
Submissions.

2.4.1.4 If incorporation of Owner’'s comments results in a design that is inconsistent with
or otherwise gives rise to a change in Owner’s Project Criteria, the Basis of Design
Documents, the Contract Price and/or the Contract Time, Design-Builder shall provide
notice thereof in accordance with Articles 9 and 10 of the General Conditions. Changes to
the Basis of Design Documents, the Contract Price and/or the Contract Time, including
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2.5

2.6

2.7

those that are deemed minor changes, shall be processed in accordance with Article 9 of
the General Conditions.

2.4.2 Design-Builder shall submit to Owner Construction Documents setting forth in detail
drawings and specifications describing the requirements for construction of the Work. The
Construction Documents shall be consistent with the latest set of interim Design Submissions, as
such submissions may have been modified in a design review meeting and recorded in the meeting
minutes. The parties shall have a design review meeting to discuss, and Owner shall review and
approve, the Construction Documents in accordance with the procedures set forth in Section 2.4.1
above. Design-Builder shall proceed with construction in accordance with the approved
Construction Documents and shall submit one set of approved Cons ion Documents to Owner
prior to commencement of construction.

2.4.3 Owner’s review and approval of interim Design Submis i inutes, and the
Construction Documents is for the purpose of mutually establishin t of Contract
Documents compatible with the requirements of the Work. Neither Ow nor approval of
any interim Design Submissions, meeting minutes, a s shall be deemed

to transfer any design liability from Design-Builder to O . i i shall provide Owner
[ N ign Submissions.

Work to permit construction to proc tion of the Work prior to completion of the
Construction Documents for the entir

Legal Requirements.

2,51 Design-Builder shall p
provide all notices applicable to

in accordance with all Legal Requirements and shall
quired by the Legal Requirements.

2.5.2 The Contrad Y- C 1 act Time(s) shall be adjusted to compensate Design-
Builder for the effects'e

rmance of the Work, or if a Guaranteed Maximum Price is established

ithout limitation, revisions Design-Builder is required to make to the
ause of changes in Legal Requirements.

Government Appr s and Permits.

2.6.1 Except as identified in an Owner’s Permit List attached as an exhibit to the Agreement,
Design-Builder shall obtain and pay for all necessary permits, approvals, licenses, government

charges and inspection fees required for the prosecution of the Work by any government or quasi-
government entity having jurisdiction over the Project.

2.6.2 Design-Builder shall provide reasonable assistance to Owner in obtaining those permits,
approvals and licenses that are Owner’s responsibility.

Design-Builder’s Construction Phase Services.

2.7.1 Unless otherwise provided in the Contract Documents to be the responsibility of Owner or
a separate contractor, Design-Builder shall provide through itself or Subcontractors the necessary
supervision, labor, inspection, testing, start-up, material, equipment, machinery, temporary utilities
and other temporary facilities to permit Design-Builder to complete construction of the Project
consistent with the Contract Documents.

2.7.2 Design-Builder shall perform all construction activities efficiently and with the requisite
expertise, skill and competence to satisfy the requirements of the Contract Documents. Design-
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2.8

Builder shall at all times exercise complete and exclusive control over the means, methods,
sequences and techniques of construction.

2.7.3 Design-Builder shall employ only Subcontractors who are duly licensed and qualified to
perform the Work consistent with the Contract Documents. Prior to the date that Subcontractors
perform Work on the Project, Design-Builder shall identify in writing to Owner all Subcontractors.
To the extent that Design-Builder has not selected a Subcontractor prior to performing the Work,
Design-Builder shall provide Owner in writing a list of any subsequently added Subcontractors prior
to their performing Work on the Project. Owner may reasonably object to Design-Builder’s selection
of any Subcontractor, provided that the Contract Price and/or Contract Time(s) shall be adjusted to
the extent that Owner’s decision impacts Design-Builder's cost or time of performance.
Design-Builder may not substitute listed Subcontractors without O i ritten consent; such
consent shall not be unreasonably withheld.

2.7.4 Design-Builder assumes responsibility to Owner for the pro
Subcontractors and any acts and omissions in connection with such

beneficiary rights.

2.7.5 Design-Builder shall coordinate the

vities with those of such separate contractors
d coordinated manner without unreasonable

agrees to reasonably cooperate and ¢
so that the Project can be completed
disruption.

2.7.6 Design-Builder sh
wastes to permit Design-Buil construction services efficiently, safely and without
interfering with the use of adja . Upon Substantial Completion of the Work, or a
portion of the Work ign-Builde Il remove all debris, trash, construction wastes, materials,
equipment, machine i from the Work or applicable portions thereof to permit
Owner to occupy the : ion of the Project for its intended use.

y or loss to (i) all individuals at the Site, whether working or visiting; (ii) the
Is and equipment incorporated into the Work or stored on-Site or off-Site;
and (iii) all o rty at the Site or adjacent thereto. Design-Builder assumes responsibility for
implementing monitoring all safety precautions and programs related to the performance of the
Work. Design-Builder shall, prior to commencing construction, designate a Safety Representative
with the necessary qualifications and experience to supervise the implementation and monitoring
of all safety precautions and programs related to the Work. Unless otherwise required by the
Contract Documents, Design-Builder’'s Safety Representative shall be an individual stationed at the
Site who may have responsibilities on the Project in addition to safety. The Safety Representative
shall make routine daily inspections of the Site and shall hold weekly safety meetings with Design-
Builder’s personnel, Subcontractors and others as applicable.

Work, including mat

2.8.2 Design-Builder and Subcontractors shall comply with all Legal Requirements relating to
safety, as well as any Owner-specific safety requirements set forth in the Contract Documents,
provided that such Owner-specific requirements do not violate any applicable Legal Requirement.
Design-Builder will immediately report in writing any safety-related injury, loss, damage or accident
arising from the Work to Owner's Representative and, to the extent mandated by Legal
Requirements, to all government or quasi-government authorities having jurisdiction over safety-
related matters involving the Project or the Work.

2.8.3 Design-Builder’s responsibility for safety under this Section 2.8 is not intended in any way
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2.9

210

31

to relieve Subcontractors and Sub-Subcontractors of their own contractual and legal obligations
and responsibility for (i) complying with all Legal Requirements, including those related to health
and safety matters; and (ii) taking all necessary measures to implement and monitor all safety
precautions and programs to guard against injuries, losses, damages or accidents resulting from
their performance of the Work.

Design-Builder’s Warranty.

29.1 Design-Builder warrants to Owner that the construction, including all materials and
equipment furnished as part of the construction, shall be new unless atherwise specified in the
Contract Documents, of good quality, in conformance with the Con Documents and free of
defects in materials and workmanship. If the parties have opted i of the Agreement
to establish a limited time frame for the warranty set forth in this
shall be limited to the time frame set forth in Section __ of
warranty obligation excludes defects caused by abuse, alterations, ain the Work
in a commercially reasonable manner. Nothing in this warrant
manufacturer’'s warranty which provides Owner with
Section 2.9 or the Contract Documents. Design-Builder
warranties upon Substantial Completion.

rovide Owner With all manufacturers’

Correction of Defective Work.

2.10.1 Design-Builder agrees to corr, at is found to not be in conformance with the
Contract Documents, including that p subject to Section 2.9 hereof, within a period

Work is not in con ontract Documents, take meaningful steps to commence
correction of such ngh including the correction, removal or replacement of the
nonconforming Work{a ngge caused to other parts of the Work affected by the

addition to any other remedies provided under the Contract Documents,
er with written notice that Owner will commence correction of such

sible for all reasonable costs incurred by Owner in performing such
forming Work creates an emergency requiring an immediate response, the

correction. If the non
i entified herein shall be deemed inapplicable.

seven (7) d

2.10.3 The one-year period referenced in Section 2.10.1 above applies only to Design-Builder’'s
obligation to correct nonconforming Work and is not intended to constitute a period of limitations
for any other rights or remedies Owner may have regarding Design-Builder’s other obligations
under the Contract Documents.

Article 3

Owner’s Services and Responsibilities

Duty to Cooperate.

3.1.1  Owner shall, throughout the performance of the Work, cooperate with Design-Builder and
perform its responsibilities, obligations and services in a timely manner to facilitate Design-Builder’s
timely and efficient performance of the Work and so as not to delay or interfere with Design-
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3.2

3.3

3.4

Builder’s performance of its obligations under the Contract Documents.

3.1.2 Owner shall provide timely reviews and approvals of interim Design Submissions and
Construction Documents consistent with the turnaround times set forth in Design-Builder’s
schedule.

3.1.3 Owner shall give Design-Builder timely notice of any Work that Owner notices to be
defective or not in compliance with the Contract Documents.

Furnishing of Services and Information.

3.21 Unless expressly stated to the contrary in the Contract D
at its own cost and expense, for Design-Builder’s information
Design-Builder is entitled to rely upon in performing the Work:

wner shall provide,
lowing, all of which

3.2.1.1 Surveys describing the property, boundaries, topogra rence points for
3.2.1.2 Geotechnical studies describi ifions, and other surveys

3.2.1.3 Temporary and permane ts, zoning and other requirements and
encumbrances affecting la essary to permit the proper design and
construction of the Project an -Builder to perform the Work;

are necessary to enable Design-Builder to perform the Work. Owner
osts, including attorneys’ fees, incurred in securing these necessary

3.3.1 At Design-Builder's written request, Owner shall promptly furnish reasonable evidence
satisfactory to Design-Builder that Owner has adequate funds available and committed to fulfill all
of Owner’s contractual obligations under the Contract Documents. If Owner fails to furnish such
financial information in a timely manner, Design-Builder may stop Work under Section 11.3 hereof
or exercise any other right permitted under the Contract Documents.

3.3.2 Design-Builder shall cooperate with the reasonable requirements of Owner’s lenders or
other financial sources. Notwithstanding the preceding sentence, after execution of the Agreement
Design-Builder shall have no obligation to execute for Owner or Owner’s lenders or other financial
sources any documents or agreements that require Design-Builder to assume obligations or
responsibilities greater than those existing obligations Design-Builder has under the Contract
Documents.

Owner’s Representative.

3.4.1 Owner’s Representative shall be responsible for providing Owner-supplied information and
approvals in a timely manner to permit Design-Builder to fulfill its obligations under the Contract
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3.5

3.6

41

Documents. Owner’s Representative shall also provide Design-Builder with prompt notice if it
observes any failure on the part of Design-Builder to fulfill its contractual obligations, including any
errors, omissions or defects in the performance of the Work. Owner's Representative shall
communicate regularly with Design-Builder and shall be vested with the authority to act on behalf
of Owner.

Government Approvals and Permits.
3.5.1  Owner shall obtain and pay for all necessary permits, approvals, licenses, government

charges and inspection fees set forth in Owner's Permit List attached as an exhibit to the
Agreement.

3.5.2 Owner shall provide reasonable assistance to Design- i ining those permits,
approvals and licenses that are Design-Builder’s responsibility.

Owner’s Separate Contractors.

3.6.1  Owner is responsible for all work performed o e Project or at"the Site by separate
contractors under Owner’s control. Owner sha i separate contractors to
cooperate with and coordinate their activities Design-Builder in order to
enable Design-Builder to timely complete th

Hazardous ring Site Conditions
Hazardous Condition

41.1 Unless othe
Design-Builder is not any Hazardous Conditions encountered at the Site. Upon
encountegi Hazardous Conditions, Design-Builder will stop Work immediately in the

fy Owner and, if required by Legal Requirements, all government or
ith jurisdiction over the Project or Site.

asures required to ensure that the Hazardous Conditions are remediated or
rendered ha ~Such necessary measures shall include Owner retaining qualified independent
experts to (i) ascertain whether Hazardous Conditions have actually been encountered, and, if they
have been encountered, (ii) prescribe the remedial measures that Owner must take either to
remove the Hazardous Conditions or render the Hazardous Conditions harmless.

41.3 Design-Builder shall be obligated to resume Work at the affected area of the Project only
after Owner’s expert provides it with written certification that (i) the Hazardous Conditions have
been removed or rendered harmless; and (ii) all necessary approvals have been obtained from all
government and quasi-government entities having jurisdiction over the Project or Site.

4.1.4 Design-Builder will be entitled, in accordance with these General Conditions of Contract,
to an adjustment in its Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost
and/or time of performance have been adversely impacted by the presence of Hazardous
Conditions.

4.1.5 To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless
Design-Builder, Design Consultants, Subcontractors, anyone employed directly or indirectly by any
of them, and their officers, directors, employees and agents, from and against any and all claims,
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4.2

5.1

5.2

losses, damages, liabilities and expenses, including reasonable attorneys’ fees and expenses,
arising out of or resulting from the presence, removal or remediation of Hazardous Conditions at
the Site.

4.1.6 Notwithstanding the preceding provisions of this Section 4.1, Owner is not responsible for
Hazardous Conditions introduced to the Site by Design-Builder, Subcontractors or anyone for
whose acts they may be liable. To the fullest extent permitted by law, Design-Builder shall
indemnify, defend and hold harmless Owner and Owner’s officers, directors, employees and agents
from and against all claims, losses, damages, liabilities and expenses, including attorneys’ fees
and expenses, arising out of or resulting from those Hazardous Conditjens introduced to the Site
by Design-Builder, Subcontractors or anyone for whose acts they m liable.

Differing Site Conditions.

4.21 Concealed or latent physical conditions or subsurface c

, Design-Builder shall provide prompt written
notice to Owner of such condition, whi ot be later than fourteen (14) days after such
condition has been encountered. Desi i

such notice before the Differi

ponsible for procuring and maintaining the insurance for the coverage
n the Insurance Exhibit to the Agreement. Coverage shall be secured from
uthorized to do business in the state in which the Project is located, and
g set forth in the Agreement.

insurance compani
with a mini

5.1.2 Design-Builder’s insurance shall specifically delete any design-build or similar exclusions
that could compromise coverages because of the design-build delivery of the Project.

5.1.3 Prior to commencing any construction services hereunder, Design-Builder shall provide
Owner with certificates evidencing that (i) all insurance obligations required by the Contract
Documents are in full force and in effect and will remain in effect for the duration required by the
Contract Documents; and (ii) no insurance coverage will be canceled, renewal refused, or
materially changed unless at least thirty (30) days’ prior written notice is given to Owner. If any of
the foregoing insurance coverages are required to remain in force after final payment is reasonably
available, an additional certificate evidencing continuation of such coverage shall be submitted with
the Final Application for Payment. If any information concerning reduction of coverage is not
furnished by the insurer, it shall be furnished by Design-Builder with reasonable promptness
according to Design-Builder’s information and belief.

Owner’s Liability Insurance.

5.2.1 Owner shall procure and maintain from insurance companies authorized to do business in
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5.3

5.4

the state in which the Project is located such liability insurance as set forth in the Insurance Exhibit
to the Agreement to protect Owner from claims which may arise from the performance of Owner’'s
obligations under the Contract Documents or Owner’s conduct during the course of the Project.

Owner’s Property Insurance.

5.3.1 Unless otherwise provided in the Contract Documents, Owner shall procure and maintain
from insurance companies authorized to do business in the state in which the Project is located
property insurance upon the entire Project to the full insurable value of the Project, including
professional fees, overtime premiums and all other expenses incurreghto replace or repair the
insured property. The property insurance obtained by Owner sha the broadest coverage
commercially available, and shall include as additional insureds of Owner, Design-
Builder, Design Consultants and Subcontractors of any tier. S hall include but not
isghief, collapse,
flood, earthquake, debris removal and other perils or causes of los the Contract
Documents. The property insurance shall include physical loss or da Work, including

5.3.2 Unless the Contract Documents g i shall procure and maintain
boiler and machinery insurance that will i terests of Owner, Design-Builder, Design
Consultants, and Subcontractors o er is responsible for the payment of any

, Owner shall provide Design-Builder with
certificates evidencing th ance obligations required by the Contract

Documents are in full force an ill remain in effect until Design-Builder has completed
all of the Work and has receive from Owner; and (ii) no insurance coverage will be
canceled, renewal r. changed unless at least thirty (30) days’ prior written notice
is given to Design- erty insurance shall not lapse or be canceled if Owner
occupies a portion o ant to Section 6.6.3 hereof. Owner shall provide Design-

Desig e payable to both of them as trustees for the insureds as their interests
may appear, subject ny applicable mortgage clause. All insurance proceeds received as a result

as the interes arties may reach. Any disagreement concerning the distribution of any proceeds
will be resolved in accordance with Article 10 hereof.

5.3.5 Owner and Design-Builder waive against each other and Owner’'s separate contractors,
Design Consultants, Subcontractors, agents and employees of each and all of them, all damages
covered by property insurance provided herein, except such rights as they may have to the
proceeds of such insurance. Design-Builder and Owner shall, where appropriate, require similar
waivers of subrogation from Owner’s separate contractors, Design Consultants and Subcontractors
and shall require each of them to include similar waivers in their contracts. These waivers of
subrogation shall not contain any restriction or limitation that will impair the full and complete extent
of its applicability to any person or entity unless agreed to in writing prior to the execution of this
Agreement.

Bonds and Other Performance Security.
5.4.1 If Owner requires Design-Builder to obtain performance and labor and material payment

bonds, or other forms of performance security, the amount, form and other conditions of such
security shall be as set forth in the Agreement.
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6.1

6.2

6.3

5.4.2 All bonds furnished by Design-Builder shall be in a form satisfactory to Owner. The surety
shall be a company qualified and registered to conduct business in the state in which the Project is
located.

Article 6

Payment

Schedule of Values.

6.1.1 Unless required by Owner upon execution of this Ag (10) days of
execution of the Agreement, Design -Builder shall submit for O i approval a

resolve any d|fferences so as not to delay<Desi ) ission of its first application for
payment.

Monthly Progress Payments.

6.2.1 On or before the
Owner’s review and appro
performed as of the date of th
accompanied by
established at the

Agreement, Design-Builder shall submit for
Payment requesting payment for all Work
r Payment. The Application for Payment shall be
ion required by the Contract Documents and/or
ction 2.1.4 hereof.

t, provided that (i) Owner is satisfied that the equipment and materials
the Site or another acceptable location; (ii) the equipment and materials

6.2.3 All offered by Subcontractors, Sub-Subcontractors, and suppliers to Design-
Builder for ea ment shall accrue one hundred percent to Design-Builder to the extent Design-
Builder advances payment. Unless Owner advances payment to Design-Builder specifically to
receive the discount, Design-Builder may include in its Application for Payment the full
undiscounted cost of the item for which payment is sought.

6.2.4 The Application for Payment shall constitute Design-Builder’s representation that the Work
described therein has been performed consistent with the Contract Documents, has progressed to
the point indicated in the Application for Payment, and that title to all Work will pass to Owner free
and clear of all claims, liens, encumbrances, and security interests upon the incorporation of the
Work into the Project, or upon Design-Builder’s receipt of payment, whichever occurs earlier.

Withholding of Payments.

6.3.1 On or before the date established in the Agreement, Owner shall pay Design-Builder all
amounts properly due. If Owner determines that Design-Builder is not entitled to all or part of an
Application for Payment as a result of Design-Builder’s failure to meet its obligations hereunder, it
will notify Design-Builder in writing at least five (5) days prior to the date payment is due. The notice
shall indicate the specific amounts Owner intends to withhold, the reasons and contractual basis
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6.4

6.5

6.6

6.7

for the withholding, and the specific measures Design-Builder must take to rectify Owner’s
concerns. Design-Builder and Owner will attempt to resolve Owner’s concerns prior to the date
payment is due. If the parties cannot resolve such concerns, Design-Builder may pursue its rights
under the Contract Documents, including those under Article 10 hereof.

6.3.2 Notwithstanding anything to the contrary in the Contract Documents, Owner shall pay
Design-Builder all undisputed amounts in an Application for Payment within the times required by
the Agreement.

Right to Stop Work and Interest.

6.4.1 If Owner fails to pay timely Design-Builder any undispu that becomes due,
Design-Builder, in addition to all other remedies provided in t cuments, may stop
Work pursuant to Section 11.3 hereof. All payments due and unp [ st at the rate
set forth in the Agreement.

Design-Builder’'s Payment Obligations.

6.5.1 Design-Builder will pay Design Consu , in accordance with its

; ‘ has received from Owner
on account of their work. Design-Builder y i ents on Design Consultants
indemnify and defend Owner agains for'payment and mechanic’s liens as set forth in
Section 7.3 hereof.

Substantial Completion.

6.6.1 Design-Builder shall n it believes the Work, or to the extent permitted in
the Contract Docum , is Substantially Complete. Within five (5) days of
Owner’s receipt of B A-Bui ice, Owner and Design-Builder will jointly inspect such Work
to verify that it is i
Documents. If such ially Complete Owner shall prepare and i issue a Certificate of

aining items of Work that have to be completed before final payment;
not already provided in the Contract Documents) establishing Owner’s

Completion.

6.6.2 Upon Substantial Completion of the entire Work or, if applicable, any portion of the Work,
Owner shall release to Design-Builder all retained amounts relating, as applicable, to the entire
Work or completed portion of the Work, less an amount equal to the reasonable value of all
remaining or incomplete items of Work as noted in the Certificate of Substantial Completion.

6.6.3 Owner, at its option, may use a portion of the Work which has been determined to be
Substantially Complete, provided, however, that (i) a Certificate of Substantial Completion has been
issued for the portion of Work addressing the items set forth in Section 6.6.1 above; (ii) Design-
Builder and Owner have obtained the consent of their sureties and insurers, and to the extent
applicable, the appropriate government authorities having jurisdiction over the Project; and (iii)
Owner and Design-Builder agree that Owner’s use or occupancy will not interfere with Design-
Builder's completion of the remaining Work.

Final Payment.

6.7.1  After receipt of a Final Application for Payment from Design-Builder, Owner shall make
final payment by the time required in the Agreement, provided that Design-Builder has achieved
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Final Completion.

6.7.2 Atthe time of submission of its Final Application for Payment, Design-Builder shall provide
the following information:

6.7.2.1 An affidavit that there are no claims, obligations or liens outstanding or unsatisfied
for labor, services, material, equipment, taxes or other items performed, furnished or
incurred for or in connection with the Work which will in any way affect Owner’s interests;

6.7.2.2 A general release executed by Design-Builder waivij
payment by Design-Builder, all claims, except those claims
Owner and remaining unsettled at the time of final payme

, upon receipt of final
iously made in writing to

6.7.2.3 Consent of Design-Builder’s surety, if any, to fina

Documents; and

6.7.2.5 Certificates of insurance confirp z i ges will remain in effect

6.7.3 Upon making final payment, OwnerV all’claims against Design-Builder except claims
relating to (i) Design-Builder’s failur S 5 payment obligations, if such failure affects
Owner’s interests; (ii) Design-Builder’ mplete the Work consistent with the Contract
Documents, including defects appeari atial Completion; and (iii) the terms of any
special warranties required b

6.7.4 Deficiencies in the after Substantial Completion, whether or not such
deficiencies would h punch list if discovered earlier, shall be deemed
warranty Work. S i | be corrected by Design-Builder under Sections 2.9 and
2.10 herein and sha withhold final payment from Design-Builder, provided,

however, that Owner : o withhold from the Final Payment the reasonable value of
completio uch def ork until such work is completed.

Article 7

Indemnification
71 Patent and Copyright Infringement.

7.1.1 Design-Builder shall defend any action or proceeding brought against Owner based on any
claim that the Work, or any part thereof, or the operation or use of the Work or any part thereof,
constitutes infringement of any United States patent or copyright, now or hereafter issued. Owner
shall give prompt written notice to Design-Builder of any such action or proceeding and will
reasonably provide authority, information and assistance in the defense of same. Design-Builder
shall indemnify and hold harmless Owner from and against all damages and costs, including but
not limited to attorneys’ fees and expenses awarded against Owner or Design-Builder in any such
action or proceeding. Design-Builder agrees to keep Owner informed of all developments in the
defense of such actions.

7.1.2 If Owner is enjoined from the operation or use of the Work, or any part thereof, as the result
of any patent or copyright suit, claim, or proceeding, Design-Builder shall at its sole expense take
reasonable steps to procure the right to operate or use the Work. If Design-Builder cannot so
procure such right within a reasonable time, Design-Builder shall promptly, at Design-Builder’s
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7.2

7.3

7.4

option and at Design-Builder’'s expense, (i) modify the Work so as to avoid infringement of any such
patent or copyright; or (ii) replace said Work with Work that does not infringe or violate any such
patent or copyright.

7.1.3 Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or proceeding
based on infringement or violation of a patent or copyright (i) relating solely to a particular process
or product of a particular manufacturer specified by Owner and not offered or recommended by
Design-Builder to Owner; or (ii) arising from modifications to the Work by Owner or its agents after
acceptance of the Work. If the suit, claim or proceeding is based upon events set forth in the
preceding sentence, Owner shall defend, indemnify and hold harmless Design-Builder to the same
extent Design-Builder is obligated to defend, indemnify and hold har s Owner in Section 7.1.1
above.

Tax Claim Indemnification.

7.2.1 If, in accordance with Owner’s direction
for taxes, Owner shall indemnify, defend and ' ilder from and against any
liability, penalty, interest, fine, tax assessme
by Design-Builder as a result of any actio
directive. Owner shall furnish Desi
necessary to obtain such exemption,

Jesign-Builder in accordance with Owner’s
any applicable tax exemption certificates
ign-Builder may rely.

Payment Claim Indemnific

Provided that Owner

7.31 of its contractual obligation to make payments to

Il indemnify, defend and hold harmless Owner from

filed, Design-Builder shall commence to take the steps necessary to
, including, if necessary, the furnishing of a mechanic’s lien bond. If
o, Owner will have the right to discharge the claim or lien and hold

Design-Bui neral Indemnification.

7.41 Except as set forth in Section 7.4.2 below, Design-Builder, to the fullest extent permitted
by law, shall indemnify, hold harmless and defend Owner, its officers, directors, and employees
from and against claims, losses, damages, liabilities, including attorneys’ fees and expenses, for
non-party bodily injury, sickness or death and non-party property damage or destruction (other than
to the Work itself) but only to the extent resulting from the negligent acts or omissions of Design-
Builder, Design Consultants, Subcontractors, anyone employed directly or indirectly by any of them
or anyone for whose acts any of them may be liable.

7.4.2 For indemnity obligations that arise from professional errors and omissions, Design-
Builder, to the fullest extent permitted by law, shall indemnify Owner, its officers, directors, and
employees from and against claims, losses, damages, liabilities, including attorneys’ fees and
expenses, for non-party bodily injury, sickness, or death and non-party property damage or
destruction (other than to the Work itself) but only to the extent resulting from the negligent acts or
omissions of Design-Builder, Design Consultants, Subcontractors, anyone employed directly or
indirectly by any of them or anyone for whose acts any of them may be liable.

7.4.3 If an employee of Design-Builder, Design Consultants, Subcontractors, anyone employed
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directly or indirectly by any of them or anyone for whose acts any of them may be liable has a claim
against Owner, its officers, directors, employees, or agents, Design-Builder’s indemnity obligations
set forth in Sections 7.4.1 and 7.4.2 above shall not be limited by any limitation on the amount of
damages, compensation or benefits payable by or for Design-Builder, Design Consultants,
Subcontractors, or other entity under any employee benefit acts, including workers’ compensation
or disability acts.

7.5 Owner’s General Indemnification.

Id harmless and defend
oyees, from and against
xpenses, for bodily injury,
rk itself) but only to
s separate contractors

7.5.1 Owner, to the fullest extent permitted by law, shall indemnify,
Design-Builder and any of Design-Builder’s officers, directors, and
claims, losses, damages, liabilities, including attorneys’ fees a
sickness or death, and property damage or destruction (other
the extent resulting from the negligent acts or omissions of Own
or anyone for whose acts any of them may be liable.

7.6 Limited Recourse.

of any party) constitute

7.6.1 None of the obligations set forth in this
' Iders members partners

herein. This provision, however, sh
misconduct, illegal acts or intentional

such natural persons from liability for willful
duty of corporate loyalty.

8.1 Obligation to Achie

8.2

ilder is delayed on the critical path in the performance of the Work due to acts,
omissions, conditions, events, or circumstances beyond its control and due to no fault of its own or
those for whom Design-Builder is responsible, the Contract Time(s) for performance shall be
reasonably extended by Change Order. By way of example, events that will entitle Design-Builder
to an extension of the Contract Time(s) include acts or omissions of Owner or anyone under
Owner’s control (including separate contractors), changes in the Work, Differing Site Conditions,
Hazardous Conditions, and Force Majeure Events.

8.2.2 In addition to Design-Builder’s right to a time extension for those events set forth in Section
8.2.1 above, Design-Builder shall also be entitled to an appropriate adjustment of the Contract Price
provided, however, that the Contract Price shall not be adjusted for Force Majeure Events unless
otherwise provided in the Agreement.

DBIA Document No. 535 Page 16
Standard Form of General Conditions of Contract Between Owner and Design-Builder
© 2022 Design-Build Institute of America



Article 9

Changes to the Contract Price and Time

9.1 Change Orders.
9.1.1 A Change Order is a written instrument issued after execution of the Agreement signed by
Owner and Design-Builder, stating their agreement upon all of the following:
9.1.1.1 The scope of the change in the Work;
9.1.1.2 The amount of the adjustment to the Contract P
9.1.1.3 The extent of the adjustment to the Contract Time
9.1.2 All changes in the Work authorized by applic
the applicable conditions of the Contract Documents.
good faith and as expeditiously as possible the 3
9.1.3 If Owner requests a proposal fgQ
subsequently elects not to proceed with the
Design-Builder for reasonable costs i ating services, design services and services
involved in the preparation of propos he Contract Documents.
9.2 Work Change Directives.
9.21 n order prepared and signed by Owner directing a
change in the Work prior to agr djustment in the Contract Price and/or the Contract
Time(s).
9.2.2 hall negotiate in good faith and as expeditiously as possible
the appropriate adjus ork Change Directive. Upon reaching an agreement, the
parties execute an appropriate Change Order reflecting the terms of the
agree
9.3 Minor
9.3.1 s in the Work do not involve an adjustment in the Contract Price and/or
Contract Time nd do not materially and adversely affect the Work, including the design, quality,
performance and workmanship required by the Contract Documents. Design-Builder may make
minor changes in the Work consistent with the intent of the Contract Documents, provided,
however, that Design-Builder shall promptly inform Owner, in writing, of any such changes and
record such changes on the documents maintained by Design-Builder.
9.4 Contract Price Adjustments.
9.4.1 The increase or decrease in Contract Price resulting from a change in the Work shall be
determined by one or more of the following methods:
9.4.1.1 Unit prices set forth in the Agreement or as subsequently agreed to between the
parties;
9.4.1.2 A mutually accepted lump sum, properly itemized and supported by sufficient
substantiating data to permit evaluation by Owner;
9.4.1.3 Costs, fees and any other markups set forth in the Agreement; or
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9.5

10.1

9.4.1.4 If anincrease or decrease cannot be agreed to as set forth in items 9.4.1.1 through
9.4.1.3 above and Owner issues a Work Change Directive, the cost of the change of the
Work shall be determined by the reasonable expense and savings in the performance of
the Work resulting from the change, including a reasonable overhead and profit, as may
be set forth in the Agreement.

9.4.2 If unit prices are set forth in the Contract Documents or are subsequently agreed to by the
parties, but application of such unit prices will cause substantial inequity to Owner or Design-Builder
because of differences in the character or quantity of such unit items as originally contemplated,
such unit prices shall be equitably adjusted.

9.4.3 If Owner and Design-Builder disagree upon whether Desj
for any services required by Owner, or if there are any other dis

or proposed changes to the Work, Owner and Design-Builder isagreement
pursuant to Article 10 hereof. As part of the negotiation process, Des urnish Owner
with a good faith estimate of the costs to perform the disputed services ce with Owner’s
interpretations. If the parties are unable to agree and ilder to perform the
services in accordance with Owner’s interpretations, D i oceed to perform the

disputed services, conditioned upon Owner issui [ sign-Builder (i) directing

able estimated direct cost to perform the
ith the express understanding that (i) such

services, and Owner agrees to pay
[ o argue that it has no responsibility to pay for

payment by Owner does not prejudice
such services; and (ii) receipt of suc
Builder’s right to seek full pa ervices if Owner’s order is deemed to be a
change to the Work.

Emergencies.

9.5.1 Inany emerg
at its discretion, to p i ed damage, injury or loss. Any change in the Contract Price
and/or Contract Time(S)honraccount”of emergency work shall be determined as provided in this
Atrticle 9

Article 10

Contract Adjustments and Disputes
Requests for Contract Adjustments and Relief.

10.1.1 If either Design-Builder or Owner believes that it is entitled to relief against the other for
any event arising out of or related to the Work or Project, such party shall provide written notice to
the other party of the basis for its claim for relief. Such notice shall, if possible, be made prior to
incurring any cost or expense and in accordance with any specific notice requirements contained
in applicable sections of these General Conditions of Contract. In the absence of any specific notice
requirement, written notice shall be given within a reasonable time, not to exceed twenty-one (21)
days, after the occurrence giving rise to the claim for relief or after the claiming party reasonably
should have recognized the event or condition giving rise to the request, whichever is later. The
claimant shall provide more complete information with respect to the claim within fourteen (14) days
of the initial notice. The more complete information shall include sufficient information to advise the
other party of the circumstances giving rise to the claim for relief, the specific contractual adjustment
or relief requested and the basis of such request.
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10.2

10.3

Dispute Avoidance and Resolution.

10.2.1 The parties are fully committed to working with each other throughout the Project and agree
to communicate regularly with each other at all times so as to avoid or minimize disputes or
disagreements. If disputes or disagreements do arise, Design-Builder and Owner each commit to
resolving such disputes or disagreements in an amicable, professional and expeditious manner so
as to avoid unnecessary losses, delays and disruptions to the Work.

10.2.2 Design-Builder and Owner will first attempt to resolve disputes or disagreements at the
field level through discussions between Design-Builder's Repregsentative and Owner's
Representative which shall conclude within fourteen (14) days of the ten notice provided for in
Section 10.1.1 unless Owner and Design-Builder mutually agree o i

10.2.3 If a dispute or disagreement cannot be resolved through i [ presentative
in no case later than thirty (30) days after such a reque solve such dispute

or d|sagreement Five (5) days prior to any meetlngs een the Se io Representatwes the

ies, the parties shall submit within thirty (30)
presentatives the dispute or disagreement to

cannot be resolved on terms satisfac
days of the conclusion of the meetin
non-binding mediation. The mediatio
mediator, or if the parties ¢ ediator designated by the American Arbitration
Association (“AAA”) pursu i ustry Mediation Rules. The mediation will be

agreed by Owner a i nd consistent with the mediator’'s schedule, the mediation
shall commence
Representatives of
mediation.

a, authority to resolve the dispute shall be present at any

utes or controversies between the parties arising out of or relating to the
h thereof, which have not been resolved in accordance with the procedures
.2 above, shall be decided by arbitration in accordance with the Construction
n Rules of the AAA then in effect, unless the parties mutually agree otherwise.

Agreement, or the bry
set forth in
Industry Arbitr

10.3.2 The award of the arbitrator(s) shall be final and binding upon the parties without the right
of appeal to the courts. Judgment may be entered upon it in accordance with applicable law by any
court having jurisdiction thereof.

10.3.3 Design-Builder and Owner expressly agree that any arbitration pursuant to this Section
10.3 may be joined or consolidated with any arbitration involving any other person or entity (i)
necessary to resolve the claim, dispute or controversy; or (ii) substantially involved in or affected
by such claim, dispute or controversy. Both Design-Builder and Owner will include appropriate
provisions in all contracts they execute with other parties in connection with the Project to require
such joinder or consolidation.

10.3.4 The prevailing party in any arbitration, or any other final, binding dispute proceeding upon
which the parties may agree, shall be entitled to recover from the other party reasonable attorneys’
fees and expenses incurred by the prevailing party. The prevailing party, if any, shall be determined
by the applicable binding dispute tribunal.
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10.4  Duty to Continue Performance.

10.4.1 Unless provided to the contrary in the Contract Documents, Design-Builder shall continue
to perform the Work and Owner shall continue to satisfy its payment obligations for undisputed
amounts to Design-Builder as well as any further amounts pursuant to Section 9.4.3, pending the
final resolution of any dispute or disagreement between Design-Builder and Owner.

10.5 CONSEQUENTIAL DAMAGES.

10.5.1 NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY (EXCEPT AS SET
FORTH IN SECTION 10.5.2 BELOW), NEITHER DESIGN-BUILD OR OWNER SHALL BE
LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL LOSS R DAMAGES, WHETHER
ARISING IN CONTRACT, WARRANTY, TORT (INCLUDING N
OR OTHERWISE, INCLUDING BUT NOT LIMITED TO LOSSES ROFITS, BUSINESS,
REPUTATION OR FINANCING.

11.1  Owner’s Right to Stop Work.

11.1.1 Owner may,
and suspend the Wort o
more than ] rmg the duration of the Project.

11.2 Owner’s Ri rform and Terminate for Cause.

11.2.1 If Design-Builder persistently fails to (i) provide a sufficient number of skilled workers, (ii)
supply the materials required by the Contract Documents, (iii) comply with applicable Legal
Requirements, (iv) timely pay, without cause, Design Consultants or Subcontractors, (v) prosecute
the Work with promptness and diligence to ensure that the Work is completed by the Contract
Time(s), as such times may be adjusted, or (vi) perform material obligations under the Contract
Documents, then Owner, in addition to any other rights and remedies provided in the Contract

Documents or by law, shall have the rights set forth in Sections 11.2.2 and 11.2.3 below.

11.2.2 Upon the occurrence of an event set forth in Section 11.2.1 above, Owner may provide
written notice to Design-Builder that it intends to terminate the Agreement unless the problem cited
is cured, or commenced to be cured, within seven (7) days of Design-Builder’s receipt of such
notice. If Design-Builder fails to cure, or reasonably commence to cure, such problem, then Owner
may give a second written notice to Design-Builder of its intent to terminate within an additional
seven (7) day period. If Design-Builder, within such second seven (7) day period, fails to cure, or
reasonably commence to cure, such problem, then Owner may declare the Agreement terminated
for default by providing written notice to Design-Builder of such declaration.
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11.2.3 Upon declaring the Agreement terminated pursuant to Section 11.2.2 above, Owner may
enter upon the premises and take possession, for the purpose of completing the Work, of all
materials, equipment, scaffolds, tools, appliances and other items thereon, which have been
purchased or provided for the performance of the Work, all of which Design-Builder hereby
transfers, assigns and sets over to Owner for such purpose, and to employ any person or persons
to complete the Work and provide all of the required labor, services, materials, equipment and other
items. In the event of such termination, Design-Builder shall not be entitled to receive any further
payments under the Contract Documents until the Work shall be finally completed in accordance
with the Contract Documents. At such time, if the unpaid balance of the Contract Price exceeds the
cost and expense incurred by Owner in completing the Work, such exc shall be paid by Owner
to Design-Builder. Notwithstanding the preceding sentence, if thef/Agreement establishes a
id,for Work performed

of the Contract Price, then Design-Builder shall be obligated to p rence tg, Owner. Such
costs and expense shall include not only the cost of completing the es, damages,
costs and expense, including attorneys’ fees and expenses, incurred
the reprocurement and defense of claims arising fr ult, subject to the
waiver of consequential damages set forth in Section 1

rmination for cause will be
provisions of Section 11.6

11.2.4 If Owner improperly terminates the Ag
converted to a termination for convenieng
hereof.

11.3  Design-Builder’s Right to Stop Wo

11.3.1 Design-Builder may, i iti er rights afforded under the Contract Documents
or at law, stop the Work for i

11.3.1.1 Owner’s fai financial assurances as required under Section 3.3
hereof; or

is cure days from Owner’s receipt of Design-Builder’s notice. Design-Builder shall
not stop work unlessfi’ provides such written notice and Owner has failed to cure the reason for
default withi n (7) day cure period. If Owner does not cure the problem within such seven
(7) day perio sign-Builder may stop the Work. In such case, Design-Builder shall be entitled to
make a claim for adjustment to the Contract Price and Contract Time(s) to the extent it has been
adversely impacted by such stoppage.

11.4 Design-Builder’s Right to Terminate for Cause.

11.4.1 Design-Builder, in addition to any other rights and remedies provided in the Contract
Documents or by law, may terminate the Agreement for cause for the following reasons:

11.4.11 The Work has been stopped for sixty (60) consecutive days, or more than
ninety (90) days during the duration of the Project, because of court order, any government
authority having jurisdiction over the Work, or orders by Owner under Section 11.1.1
hereof, provided that such stoppages are not due to the acts or omissions of Design-Builder
or anyone for whose acts Design-Builder may be responsible.

11.4.1.2 Owner’s failure to provide Design-Builder with any information, permits or
approvals that are Owner’s responsibility under the Contract Documents which result in the
Work being stopped for sixty (60) consecutive days, or more than ninety (90) days during
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the duration of the Project, even though Owner has not ordered Design-Builder in writing
to stop and suspend the Work pursuant to Section 11.1.1 hereof.

11.4.1.3 Owner’s failure to cure the problems set forth in Section 11.3.1 above after
Design-Builder has stopped the Work.

11.4.2 Upon the occurrence of an event set forth in Section 11.4.1 above, Design-Builder may
provide written notice to Owner that it intends to terminate the Agreement unless the problem cited
is cured, or commenced to be cured, within seven (7) days of Owner’s receipt of such notice. If
Owner fails to cure, or reasonably commence to cure, such problem, th esign-Builder may give
a second written notice to Owner of its intent to terminate within an a
If Owner, within such second seven (7) day period, fails to cure, or,
such problem, then Design-Builder may declare the Agreement i default by providing
written notice to Owner of such declaration. In such case, Design- i
in the same manner as if Owner had terminated the Agreement for i i nder Article 8
of the Agreement.

11.5 Bankruptcy of Owner or Design-Builder.

11.5.1 If either Owner or Design-Builder in
United States Bankruptcy Code (such pa
may impair or frustrate the Bankrupt Part
Documents. Accordingly, should suc

11.5.1.1 The Bankrupt Party,
the non-Bankrupt Party, adequa
all future material

ce of the ability of the Bankrupt Party to perform
tract Documents, which assurances shall be

Documents or by law, including its ability to seek relief from any automatic stays under the United
States Bankruptcy Code or the right of Design-Builder to stop Work under any applicable
provision of these General Conditions of Contract.

11.6  Termination for Convenience.
11.6.1 Upon ten (10) days’ written notice to Design-Builder, Owner may, for its convenience and
without cause, elect to terminate this Agreement. In such event, Owner shall pay Design-Builder

for the following:

11.6.1.1 All Work executed and for proven loss, cost or expense in connection with the
Work;

11.6.1.2 The reasonable costs and expenses attributable to such termination, including
demobilization costs and amounts due in settlement of terminated contracts with
Subcontractors and Design Consultants; and

11.6.1.3 The amount set forth in Article 8 of the Agreement.
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11.6.2 If Owner terminates this Agreement pursuant to Section 11.6.1 above and proceeds to
design and construct the Project through its employees, agents or third parties, Owner’s rights to
use the Work Product shall be as set forth in Section 4.3 of the Agreement. Such rights may not be
transferred or assigned to others without Design-Builder’s express written consent and such third
parties’ agreement to the terms of Article 4 of the Agreement.

Article 12

Electronic Data
121 Electronic Data.

12.1.1 The parties recognize that Contract Documents, including dr: pecifications and
three-dimensional modeling (such as Building Informat ork Product may be
transmitted among Owner, Design-Builder and others.i i i
hard copies (collectively “Electronic Data”).

12.2 Transmission of Electronic Data.

12.2.1 Owner and Design-Builder pon the software and the format for the
transmission of Electronic Data. Each esponsible for securing the legal rights to
access the agreed-upon format, includingy i obtaining appropriately licensed copies of
the applicable software or i isplay, interpret and/or generate the Electronic
Data.

12.2.2 Neither pa
functionality of the
Work Product. Unless

ions or warranties to the other with respect to the
program associated with the electronic transmission of
in the Agreement, ownership of the Electronic Data does

Product. The rights in the Electronic Data shall be as set forth in Article
er no circumstances shall the transfer of ownership of Electronic Data be
deemed to bg,a s the transmitting party of tangible goods.
12.3  Electronic Data Protocol.

12.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally or
otherwise, due to occurrences beyond their reasonable control or knowledge, including but not
limited to compatibility issues with user software, manipulation by the recipient, errors in
transcription or transmission, machine error, environmental factors, and operator error.
Consequently, the parties understand that there is some level of increased risk in the use of
Electronic Data for the communication of design and construction information and, in consideration
of this, agree, and shall require their independent contractors, Subcontractors and Design
Consultants to agree, to the following protocols, terms and conditions set forth in this Section 12.3.

12.3.2 Electronic Data will be transmitted in the format agreed upon in Section 12.2.1 above,
including file conventions and document properties, unless prior arrangements are made in
advance in writing.

12.3.3 The Electronic Data represents the information at a particular point in time and is subject
to change. Therefore, the parties shall agree upon protocols for notification by the author to the
recipient of any changes which may thereafter be made to the Electronic Data, which protocol shall
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also address the duty, if any, to update such information, data or other information contained in the
electronic media if such information changes prior to Final Completion of the Project.

12.3.4 The transmitting party specifically disclaims all warranties, expressed or implied, including,
but not limited to, implied warranties of merchantability and fitness for a particular purpose, with
respect to the media transmitting the Electronic Data. However, transmission of the Electronic Data
via electronic means shall not invalidate or negate any duties pursuant to the applicable standard
of care with respect to the creation of the Electronic Data, unless such data is materially changed
or altered after it is transmitted to the receiving party, and the transmitting party did not participate
in such change or alteration.

Article 13

Miscellaneous

13.1 Confidential Information.
13.1.1 Confidential Information is defined aglin I ermined by the transmitting
party to be of a confidential or proprietary y itting party identifies as either
confidential or proprietary; (ii) the transmitt akes steps to maintain the confidential or
proprietary nature of the informatio i 2 document is not otherwise available in or
considered to be in the public domain. [ party agrees to maintain the confidentiality of
the Confidential Information and agreesito fidential Information solely in connection
with the Project.

13.2  Assignment.
13.2.1 Neither De er shall, without the written consent of the other assign,
transfer or sublet a the Work or the obligations required by the Contract
Documents.

13.3  Succe
13.3.1 3 Owner intend that the provisions of the Contract Documents are
binding , their employees, agents, heirs, successors and assigns.

13.4 Governing
13.4.1 The Agreement and all Contract Documents shall be governed by the laws of the location
of the Project, without giving effect to its conflict of law principles.

13.5  Severability.
13.5.1 If any provision or any part of a provision of the Contract Documents shall be finally
determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any
applicable Legal Requirements, such determination shall not impair or otherwise affect the validity,
legality, or enforceability of the remaining provision or parts of the provision of the Contract
Documents, which shall remain in full force and effect as if the unenforceable provision or part were
deleted.

13.6 No Waiver.
13.6.1 The failure of either Design-Builder or Owner to insist, in any one or more instances, on
the performance of any of the obligations required by the other under the Contract Documents shall
not be construed as a waiver or relinquishment of such obligation or right with respect to future
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performance.

13.7 Headings.
13.7.1 The headings used in these General Conditions of Contract, or any other Contract
Document, are for ease of reference only and shall not in any way be construed to limit or alter the
meaning of any provision.

13.8 Notice.
13.8.1 Whenever the Contract Documents require that notice be proyided to the other party, notice
will be deemed to have been validly given (i) if delivered in per: o the iadividual intended to
receive such notice; (ii) four (4) days after being sent by register ail, postage prepaid
to the address indicated in the Agreement; (iii) if transmitted by ime stated in a
machine-generated confirmation that notice was received at the fac the intended
recipient; or (iv) by electronic mail, by the time frame stated in the e ed confirmation
that notice was received by the email of the intended r@g€ipient.

13.9 Amendments.
13.9.1 The Contract Documents may no mended in any way except in
writing signed by a duly authorized represe
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The license for use of this document expires 1 year from the date of purchase.
To renew your license, visit store.dbia.org.

Questions? We'r

elp.

DESIGN-BUILD
INSTITUTE OF AMERICA

sign-Build Institute of America
001 Pennsylvania Ave. NW, Suite 410
Washington, DC 20004

(202) 682-0110
dbia@dbia.org
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