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NLRB RULING MAKES IT MORE
DIFFICULT FOR EMPLOYERS TO
TAKE ACTION AGAINST EMPLOYEES
FOR ABUSIVE CONDUCT

INSIGHT

On May 1, 2023, the National Labor Relations Board (“NLRB" or the “Board”) issued a decision that makes it more difficult for
employers to discipline or discharge employees for their offensive or abusive conduct while engaged in activity that is protected by the
National Labor Relations Act (“NLRA” or the “Act”).

In Lion Elastomers LLC, 372 NLRB No. 83 (2023), the NLRB overruled General Motors LLC, 369 NLRB No. 127 (2020), and returned to the use
of several “setting-specific” tests for evaluating the lawfulness of discipline resulting from employee misconduct occurring in
connection with NLRA-protected activity. These tests evaluate whether an employee loses the Act's protection due to the severity of his
or her conduct.

The NLRB majority’s view, as expressed in the Lion Elastomers LLC decision, is that there is a “fundamental difference .. . between
employee misconduct committed during Section 7 activity and misconduct during ordinary work,” and that employees should be
permitted leeway for impulsive behavior when engaged in NLRA-protected activity.

THE OVERRULED GENERAL MOTORS STANDARD

In the NLRB's General Motors LLC decision, the board held that it would no longer apply certain setting-specific tests to determine
whether employers unlawfully disciplined or discharged an employee who engaged in abusive conduct in connection with protected
activity. The board instead applied the Wright Line test, which focuses on an employer’s motive for taking action against an employee.
Employers could generally meet their burden under this test by showing they would have treated the employee in the same manner
based on his or her misconduct regardless of whether the employee was engaging in protected activity.

THE RETURN TO SETTING-SPECIFIC TESTS

In Lion Elastomers LLC, the NLRB reversed the General Motors LLC decision and returned to setting-specific tests for evaluating the
lawfulness of an employer’s disciplinary action in response to abusive conduct occurring in connection with protected activity. The
following tests will now be applied by the board to determine whether abusive conduct is severe enough for an employee to lose
protection under the NLRA:



* For employee outbursts towards management in the workplace: the NLRB will apply a four-factor test, considering (1) the place
of the discussion; (2) the subject matter of the discussion; (3) the nature of the employee’s outburst; and (4) whether the

outburst was, in any way, provoked by an employer's unfair labor practice.[1]

® For social-media posts and most cases involving conversations among employees in the workplace: the NLRB will apply the

totality-of-the-circumstances test.[2]

e For picket-line conduct: the NLRB will apply the Clear Pine Mouldings test, which considers whether, under all of the
circumstances, non-strikers reasonably would have been coerced or intimidated by the abusive picket-line conduct.[3]

In light of the Lion Elastomers LLC decision, employers should be mindful that the NLRB will now likely give employees greater leeway
for abusive conduct when engaged in NLRA-protected activity. The NLRB's setting-specific tests may result in unpredictable and
inconsistent disciplinary decisions. Employers may also find themselves in a difficult situation when faced with a decision to either
discipline an employee for abusive conduct occurring while the employee was engaged in NLRA-protected activity, or to instead ignore
that conduct and leave unprofessional, harassing and intimidating conduct unchecked.

If you need assistance navigating through difficult situations that may involve one of setting-specific tests discussed above or related
matters, please contact attorney Roy R. Galewski at (585) 419-8661 and rgalewski@harrisbeach.com, attorney Taylor C. Ventre at (585)

419-8656 and tventre@harrisbeach.com, or the Harris Beach attorney with whom you normally consult.

This alert does not purport to be a substitute for advice of counsel on specific matters.

Harris Beach has offices throughout New York State, including Albany, Buffalo, Ithaca, Long Island, New York City, Rochester, Saratoga
Springs, Syracuse and White Plains, as well as New Haven, Connecticut, Washington, D.C. and Newark, New Jersey.

See below for more labor-related insights:

e New York Department of Labor Releases Finalized Model Sexual Harassment Policy

e H-2A Alert: Department of Labor Final Rule on Adverse Effect Wage Rates

e Immigration Attorneys Discuss Employers’ Labor Needs

[1] See Atlantic Steel Co., 245 NLRB 814 (1979).
[2] See Desert Springs Hospital Medical Center, 363 NLRB 1824 (2016); Pier Sixty, LLC, 362 NLRB 505 (2015).

[3] See Clear Pine Mouldings, Inc., 268 NLRB 1044 (1984).
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FOURTH DEPARTMENT APPLIES
SPECIAL DUTY RULE TO CHILD
VICTIM ACT CASE

INSIGHT

In Weisbrod-Moore v. Cayuga County, on May 5, 2023, the Appellate Division, Fourth Department, reversed the trial court’s denial of the
county's pre-answer motion to dismiss an action brought pursuant to the Child Victims Act. Without requiring discovery of the
underlying facts, the court applied New York's Public Duty Doctrine and held the plaintiff failed to allege that the county, which
oversaw plaintiff's foster care, owed a special duty to protect her from abuse by her foster father. The decision advances a line of cases
that hold foster care placement is a governmental function subject to special duty and governmental immunity principles.

Plaintiff was placed with a foster family by the county as an infant. She alleged in the complaint brought pursuant to the Child Victims
Act that she was sexually abused by her foster parent between 1975 and 1982. The complaint asserted, in a single negligence count,
the County Health Services Department had a non-delegable duty to investigate, license, supervise and monitor foster care homes and
providers and was therefore vicariously responsible for the abuse that was allegedly inflicted upon plaintiff. Without first engaging in
discovery regarding these allegations that arose more than 40 years ago, the county moved to dismiss the complaint, asserting it was
immune from liability arising from the provision of foster care and that plaintiff failed to assert a special duty was owed for her
protection.

The appellate decision recites there was no dispute between the parties that the county acted in a governmental capacity
administering its foster care system and supervising plaintiff's foster placement. It therefore follows that when a tort claim is asserted
against a municipality arising from its performance of a governmental function, plaintiff is required to plead and prove the duty owed
to her goes beyond the duty government owes to the public generally—a special duty.

COURT DETERMINES PLAINTIFF COULD NOT ESTABLISH A SPECIAL DUTY

When evaluating a motion to dismiss, the role of the court is to ascertain not merely whether plaintiff stated a cause of action, but
whether she has a viable cause of action she could assert. The court therefore evaluated the two avenues of special duty related to the
facts alleged. A special duty can arise from a governmental breach of a duty imposed by statute, but only where the statute in question
specifically authorizes a private right of action by the alleged victims. Following the Court of Appeals precedent Mark G. v. Sabol, 93
NY2d 710 (1999), the Appellate Division held that provisions of the Social Services Law that protect foster children and endeavor to
prevent child abuse do not create a right of action for alleged victims of abuse.



The court also determined that plaintiff could not make out the elements of a special duty predicated on an explicit or implied promise
to protect her. This most common species of special duty requires proof not only of (1) an assumption by the municipality through
promises or actions of an affirmative duty to protect the injured party, but also (2) knowledge on the part of municipal agents that
inaction could lead to harm, (3) direct contact between the municipality and the victim and (4) justifiable reliance by the victim on the
municipality’s promise. The violation of a statute that does not itself engender a special duty is not sufficient to constitute an
assumption of an affirmative duty to protect plaintiff.

The court did not specifically address the third and rarest species of special duty that was recently discussed in the Court of Appeals
decision of Ferreira v. City of Binghamton, 38 NY3d 298 (2022), finding it was not at issue. This type of special duty can potentially arise
where a municipality assumes positive direction and control in the face of a known dangerous condition. Because the complaint
alleged negligence as opposed to intentional conduct, the Appellate Division appears to have made an unarticulated determination
that the county did not force plaintiff to endure abuse of which it had knowledge.

COURT NOTES MUNICIPALITY IS IMMUNE FROM LIABILITY IN
PERFORMANCE OF GOVERNMENT FUNCTIONS

Having determined the plaintiff had no ability to assert the county owed her a special duty, the court put aside as “academic” the
county’s additional claim it was immune from liability for injuries that allegedly arose from its exercise of discretion in the performance
of governmental functions. Had plaintiff cleared her duty hurdle, the court noted a municipality is immune from liability if harm
allegedly results from the exercise of discretion in the performance of governmental functions and provision of governmental services.

The Child Victims Act, as well as the Adult Survivors Act, provides a window to revive abuse claims that would otherwise be time-
barred. These acts explicitly eliminate the requirement of a notice of claim before bringing these claims against municipalities and strip
municipalities of the opportunity to evaluate them for settlement before they are placed in suit. Nevertheless, these claims are still
subject to principles of the Public Duty Rule and Governmental Immunity for the exercise of discretion in the performance of
governmental functions.

Harris Beach’'s Municipalities and Local Agencies Industry Team is following this issue and will report back on developments. Should

you have questions about this subject or related matters, please reach out to Attorney Andrew |. Orenstein at (212) 313-5473 and

aorenstein@harrisbeach.com, attorney Bradley M. Wanner at (212) 912-3653 and bwanner@harrisbeach.com, or the Harris Beach

attorney with whom you most frequently work.
This alert is not a substitute for advice of counsel on specific legal issues.

Harris Beach has offices throughout New York state, including Albany, Buffalo, Ithaca, Long Island, New York City, Rochester, Saratoga
Springs, Syracuse and White Plains, as well as Washington D.C., New Haven, Connecticut and Newark, New Jersey.
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NLRB GUIDANCE DECLARES NON-
COMPETES UNLAWFUL

INSIGHT

Non-compete agreements continue to face intense scrutiny from government authorities.

On May 30, the General Counsel for the National Labor Relations Board (“NLRB"” or “Board"”) issued a guidance memorandum opining
that many non-compete agreements violate federal labor law protections. In addition, a proposed amendment to the N.Y. Labor Law
has gained traction in the state Legislature — and if signed into law, would largely prohibit the use of non-compete agreements in New
York State. And both developments come against the backdrop of the still-pending proposed rule from the Federal Trade Commission

("ETC").

NLRB GUIDANCE MEMORANDUM

NLRB General Counsel Jennifer Abruzzo's non-compete memorandum comes on the heels of her earlier guidance memorandum on
the NLRB's McLaren decision - in which the Board held most confidentiality and non-disparagement provisions in separation

agreements are unlawful.

In the non-compete memorandum, GC Memo 23-08, the General Counsel argues non-compete agreements are generally overbroad
and limit employees’ abilities to exercise their rights under Section 7 of the National Labor Relations Act (“NLRA"). “Section 7 rights”
typically include employees’ rights to self-organization, to join labor organizations, and to engage in “other concerted activities” to
improve the workplace.

The NLRA chiefly governs relations between employers and employee unions. Employers with a unionized workforce are therefore
well-versed in the ins-and-outs of Section 7 rights — but Section 7 also covers workforces not represented by a union. Accordingly,
businesses without a unionized workforce should take care to understand the implications of the non-compete memorandum.

As a whole, GC Memo 23-08 argues that non-compete agreements improperly deny an employee’s ability to quit or change jobs,
thereby limiting future employment opportunities. The memo argues further that an employer’s desire to avoid competition from a
former employee is unlikely to ever justify an overbroad non-compete agreement. The memorandum notes five employee activities
that are limited by overbroad non-compete agreements, including:

e concertedly threatening to resign in an effort to demand better working conditions;

* resigning or otherwise concertedly resigning in an effort to secure better working conditions;

e concertedly seeking or accepting employment with a local competitor in an effort to obtain better working conditions;

e soliciting co-workers to work for a local competitor as part of a broader course of protected activity;

e and seeking employment, at least in part, to specifically engage in protected activity with other workers at an employer’s
workplace.



The General Counsel does, however, recognize limited instances in which a non-compete agreement would not violate the NLRA:

e agreements which limit an individual's managerial or ownership interests in a competing business, or,
e agreements which restrict properly classified independent-contractor relationships.

The memorandum concludes with a point noting that “narrowly-tailored” non-compete agreements may be justified by “special
circumstances,” but does not elaborate further.

While the memorandum takes a broad view at banning non-compete agreements, the NLRA's labor protections are generally limited to
rank-and-file employees. “Managers” and “supervisors” as defined under the law are not covered by the act’s protections. In other
words: non-compete agreements with legally-defined managers and supervisors appear to remain untouched by this new guidance.

FTC RULE PENDING

The General Counsel Memorandum is just the latest effort from the federal government at curtailing non-compete agreements.
Whereas the memorandum attacks non-compete agreements as restricting labor rights, the FTC's proposed rule declares non-
compete agreements are an “unfair method of competition” in the marketplace. And the two frameworks — the FTC's proposed rule
and the GC Memo 23-08 — differ in some key respects. In contrast to the General Counsel's memo, the FTC's rule applies to
independent contractors, not just employees (as well as interns and volunteers).

The FTC is expected to vote in April 2024 on the final version of its proposed rule.

PROPOSED AMENDMENT TO NEW YORK LABOR LAW WOULD PROHIBIT
NON-COMPETE AGREEMENTS

Apart from federal efforts, a proposed bill in the New York State Legislature looks to prohibit non-competes, too. The measure, Senate
Bill 3100, would prohibit employers and employees from entering into non-compete agreements in the future. The law would give
employees bound by a non-compete the right to sue in state court. In turn, courts would be empowered to void any contractual clause
that functions as a non-compete, award damages to employees, and add attorneys’ fees. The bill was the focus of a State Senate

Hearing in late May and quickly advanced through the Senate’s Labor Committee.

WHAT’'S NEXT?

There is a clear push against non-competes from various sectors of government, with no clear destination in sight.
The FTC's rule, even if implemented, will likely be the subject of legal (and political) challengers.

The NLRB's Memorandum acts as instruction for the NLRB's field offices in processing and adjudicating complaints. But whether the
memorandum triggers a sharp uptick in NLRB actions against non-unionized employers remains to be seen. The NLRA, in general,
does not cover “managers” and “supervisors,” and businesses comfortable that they only maintain non-compete agreements with such
employees most likely do not need to be overly concerned with the NLRB's guidance on this matter. Moreover, the General Counsel's
view on non-compete agreements will not necessarily be endorsed by the NLRB, and even if it is, will certainly be subject to appellate
challenges in the U.S. Circuit Courts of Appeal.

The N.Y. State Legislature’s push to curtail non-compete agreements however is a clear sign they'll continue to face scrutiny. Should
that bill (or a similar bill) become law, it would quickly invalidate employers’ abilities to enter into non-compete agreements.

And running in the midst of the current push against non-compete agreements is the uncertainty on the effect of other restrictive
covenants, such as a non-solicit agreements.



While non-compete usage remains intact — for now — businesses that seek to protect vital interests through employment
agreements should consult with their employment counsel on best practices and options in the face of these changes.

Harris Beach's New York Labor and Employment attorneys are closely following this situation and related matters. Should you have

questions about any of these developments or navigating these changes, please feel free to reach out to attorney Daniel J. Moore at

(585) 419-8626 and dmoore@harrisbeach.com, attorney Roy R. Galewski at (585) 419-8661 and rgalewski@harrisbeach.com, attorney

Ibrahim Tariq at (585) 419-8556 and itarig@harrisbeach.com or the Harris Beach attorney with whom you most frequently work.

This alert is not a substitute for advice of counsel on specific legal issues.

Harris Beach has offices throughout New York state, including Albany, Buffalo, Ithaca, Long Island, New York City, Rochester, Saratoga
Springs, Syracuse and White Plains, as well as Washington D.C., New Haven, Connecticut and Newark, New Jersey.
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1-9 COMPLIANCE IN A POST-
PANDEMIC WORLD: WHAT EVERY
EMPLOYER NEEDS TO KNOW

INSIGHT

Effective July 31, 2023, the U.S. Department of Homeland Security (DHS) will terminate the Form I-9 flexibilities that have been in place
since March 2020. Under these flexibilities, DHS exercised its discretion to defer the physical presence requirements associated with
Employment Eligibility Verification (Form [-9) until the COVID-19 National Emergency was formally terminated. DHS has now lifted the
national emergency and clarified employers have until August 30, 2023, to perform physical, in-person examination of any documents
that were reviewed virtually since March 2020. Under the discretionary provisions, employers were allowed to inspect Section 2
documents remotely (e.g., over video link, fax or email, etc.) and obtain, inspect, and retain copies of the documents within three
business days in order to complete Section 2.

WHAT EMPLOYERS NEED TO DO

Employers operating under the I-9 flexibilities during the pandemic now must take the following actions:

e For any new I-9s completed or reverified after July 31, 2023, employers must perform physical, in-person document
examination. Employers may no longer virtually inspect Section 2 documents.

Employers should be reminded that under the current regulations, employers may still designate an authorized representative to
complete Section 2 or 3 of Form I-9 on behalf of the company. Not only does this include personnel officers, foremen, agents, or
notaries public, but also may include friends and family of the employee. This has always been an option and has not changed. It is
important to note, however, the employer remains liable for any violations in connection with the form or the verification process. If
an employer uses an agent under this provision, we recommend the employer be virtually present via video conference to monitor the
process and ensure all required steps are completed.

e By August 30, 2023, employers must perform a physical, in-person inspection of any I-9 documents that were reviewed virtually
since March 20, 2020. This does NOT, however, include I-9s that were reviewed in-person by an agent designated by the
employer. Employers participating in the E-Verify program are also subject to this requirement, as E-Verification is simply an
additional step to be taken after the normal I-9 process is completed.



HOW TO UPDATE YOUR VIRTUALLY INSPECTED I-9 FORMS

e If the same employer representative who initially virtually inspected the documents will also physically inspect the documents,
the employer should add “COVID-19 documents physically examined” with the date of inspection and initials to the Section 2
additional information field on the Form I-9, or to section 3 as appropriate.

¢ If the employer has designated a different representative for in-person review from the individual who conducted the initial
remote/virtual review of documents, the recommended practice is to execute a new Section 2 so the reviewer can sign the
attestation in Section 2. This newly executed Section 2 should be attached to the original Form I-9. Employers should then
update the Additional Information box on the original Form I-9 with the following annotation: “COVID-19 Documents physically
examined on MM/DD/YYYY by [name]”

Our immigration team offers the following top 10 (plus a bonus!) best practices for how to stay compliant with I-9 regulations:

1. Complete an I-9 for all employees, including U.S. citizens, and keep them on file for all current employees
2. Have your employee complete Section 1 on his or her first day
3. Do not request more documentation than is required to show identity and employment authorization, or ask for a particular
document to show identity or employment eligibility
4. You may complete the I-9 early (i.e. before the first day of employment), but not before offer and acceptance of employment
5. Promptly re-verify employment authorization 90 days prior to expiration
6. After employment ends, keep 1-9s for at least three years from the date of employment or for one year after the employment
ends, whichever is later
7. Conduct regular self-audits of I-9 files to find discrepancies or errors
8. Promptly destroy records that are not required to be maintained
9. Keep I-9 records separate from personnel files. This limits undue access by the government agencies with authority to inspect
your |-9s
10. Keep copies of the documents presented by the employee with the I-9 form
11. Avoid “citizen-only” or “permanent resident-only” hiring policies unless required by law, regulation or government contract

Harris Beach has prepared summaries of document retention in the immigration context and |-9 compliance for your reference.

Remember: I-9s can be retained in paper or electronic formats. You may keep completed paper forms on-site or off-site, as long as you
are able to produce the I-9 forms within three days of an inspection request. Harris Beach immigration attorneys perform I1-9 and
other audits of required employment records, advise on document retention and correction requirements, and offer training on
completion and maintenance of I-9 records.

If you have questions about this subject or other related matters, please reach out to immigration attorney L.J. D'Arrigo at (518) 701-

2770 and |darrigo@harrisbeach.com, or to the Harris Beach attorney with whom you most frequently work. For more insight into legal

support for your immigration compliance, visit our Immigration Practice Group page.

Because of the highly fluid and rapidly changing nature of the current immigration environment, we encourage you to regularly

consult our website and subscribe to our Immigration Blog for more information about developing immigration issues.
This alert is not a substitute for advice of counsel on specific legal issues.

Harris Beach has offices throughout New York state, including Albany, Buffalo, Ithaca, Long Island, New York City, Rochester, Saratoga
Springs, Syracuse and White Plains, as well as Washington D.C., New Haven, Connecticut and Newark, New Jersey.

For more insights from our Immigration lawyers, see below:

Dept. of Labor Migrates PERM Labor Certification Application to FLAG Web Portal

Attorneys L.|. D'Arrigo and Jarrod Sharp Discussion Immigration Ahead of 2024 Campaign Season

Retrogression in Employment-Based Immigrant Visa Categories May Lead to Delays in Green Card Processing

Health Care Providers Turn to Immigration to Address Nursing Shortage




Updates to Immigration Adjustment of Status Filing in 2023

USCIS Updates Guidance on Demonstrating Ability to Pay Prospective Employees

Immigration Webinars Address Labor For Seasonal Businesses

USCIS Updates Child Status Protection Act Age Calculation for Adjustment of Status Applicants
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