What school leaders need to know
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* When should schools respond to sexual harassment allegations?
* How should schools respond to sexual hamssiment allegations?

= What else should schools and districts know?

What do the new regulations require?

o reapied “pramply

* Generally, the new regulations veijuitt o bebvnal or divusi
ety nezssiimelide bl

and not in a “deliberatcly indifletest™ manper
of the known circumstances”) when it has "] hrwhedie™ of ~sexunl
haeassment” in its “education program ur activity" against & pesvun i the Unbted
Stares.

* May & T'he Department issucd a press release and related resources regarding the
y : Dep P garding
new reyulations.

May 19: The new regulations were published in the Federal Register (85 Fed, Reg
30,026).

* Auguet 14: The new regulations became effective
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regulations?
Diswrict or school receives actual knowledge of comcluct that may constitute sexual harassnwent. |

What are the basic steps outlined in the new ul
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Who’s who - Title IX Cootdinator ’i.},

* Disteict ikt hsve at least one district-level Title IX Conrelinator and can designate a Title
X Coolllmatar at each school.

* The district-level v schoil-brzeend it sedinutor’s wverall responsibility is o
coordinate compliance etlurs by, ainig mher things:

Developiag marerials and cnsuring that professional develupment vceuns for siafF involved in Titke IX

effarrs

* Creating spsrems o centralioe recards and gather relevant dara

th afiegnl viewn and her parrtesifpusrdians once made aware of alleged senval

il b dekegated 10 suppors sy

* Coonliosnug implementation of supportive measures

* Signing x formal complaint 1o initiate gricvance process (aaauabe dekegated rw support ataffy

Who'’s who — Title IX Coordinator

« As & practical irstary; ceesain Tirk: {X Coordi ponsibilitics are more appropriately cartied
out ar one Jew] «<ilistrict it sckvail,
* The disuic-level Title IX Coordinator should, for example:
* Devebop mutcriali and ensure that profiamonal development aceurs fur vafl invahwd o fire 1 efforte.
> Create syatems (o cotrlize reconds and gather relevant lata
* The school-based Tide [X Coordlnator should, for example:
* e sl alegel victim aind iy ar her parents,/guandian once made svare of alleged sexual harassment
il b dedepaizad vo vupport s,
* Courddinae implementarion uf supponive measures.
* Sign a fornal comphaiit 10 initiate grics sce preecess (ube délepated

support seafl),




Who's who - Investigatot

The school-based lavestigator carrics out an musnumon by conducting intcrvicws
of the involved indivi and wit 3 g y and other
evidence, and drafting an investigative report.

* The school-based Title 1X Coordi may serve as igator, but the pesson
cannot have a conflict of interest or bias

At a practical mauer, lavestigator muy be an administrator such as the assistant
principal

For bigger schools yuu do have the uption of having a district-based investigator
AND a schoul-based investigator. Districts can ontsource the investigation
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Key Tasks of Investigator

* ‘The schuok-hmsed Ivestgaror camis ot a0 investyganon iryg intervicws of e vl individuaks end
e crasoy oo .|.nnm-r,.-13.nu...m...m..u....q.-u
* e schuh e Ttk 1K Coordinanur may sevve o Imesiagarur, hus the person cannot b @ conther of interest ur biss.
+ Asa pracvcal maer, Tverigaior may be an almaistrater ach s the asinw priocipsd
T M deds o b ek of hving s bl imestigiior AND 2 acherd b i
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Who’s who — Decision Maker

ty determinatinn by

il baclcs the tespontib
‘prepiridecznie af. the

=ted by the disteict:

* The school-baseil Decisi
applying the stamtard of cvithes
evldence” or “clear andl convincing’

* Neither the district-level Titte IX Goardi hool-based Title X Caordi
nor Invesdgator may alio be Decisi ker. However, Investigator may offer
rec ker,

As 3 practical mauter, Decision-maker may be the principal (the highest school-level
adminisirator)

* The regulations allow school to this role, (KLO will be providing this
service) but there still may need to be a district decision-maker forthie discipline
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Key Tasks of Decision Maker

* D | Ul bllity: The ducil ker, who may nat be
the Tidle IX cootdinhius or the fnvcnignmr, must sele 3 witten determination that

iddennifies e allegatinn m e formab compling decribies all procedusal sieps
s ehisut ehe gpphathon of the

tahery v fidingps el Faues xol colse
disthicr's £ s snates the deetring oacls ach allegativn il the
rafinzle Mg that dechinig s explits the procedures sl peemissible baser fnc
appeals.
* By e conne o e AFTIT ST S W 23 e o congte dhe Fike
T

9/4/20

10

How is Discipline Handled?

¢ Under dye regulation, the gutine Tl IX process must be complete before
ey dlisciplinavy meatures are micred vut,

¢ Emergency removal is a very high bar.
* Rely on your attorney(s) to document choices.

* Difficult issue under the new regulations.

THINK ABOUT IT: Assessing coordination,

staffing needs

= Atthe distrct level, do you:

* Have desigaated Title IX Coordinntor?

* Enaare Tike IX compHunce by devcloping and providiog A
professlonsl development o individul scheuli?

* Require the schnol-bated Tille 1X Cuordimaior or Ivenlgator
1 a0 be Decliion-maker? 1F s, this neads tu change - How
el 5u identify and train sddiiontl peronne?




Actual Knowledge

¢ A salwad or district ) il Itowlerdpre whilis insifive ot sblegathims of sexial Bankirment
e peparted o gy dchani emplisee; orany ginployee personally obesves sich fechavion A
schuol oe districe éniplitk ce Inchislés Tide IX Cennlinator, shminfatratirs, tooghiens, sescher’s
aides, bus drivers, ealutviia uvptkers, counseloms, sl resivime nffmaes, imslinesance suff
workers, or any other employee,

Actual knuwdedge is met when any employee:

Witnersey the conduct
* Heary ahout the comluet from the alleged vicrim or sayane elic (c.g. paent, fend, peer, anonymnus
repurter)

* Receres 2 writien repart of the conduct from the allcged vicim or anyone clic.

13

Category 1
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ol + Scmmt et
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“Education program or activity”

iclucatinn program o sorivity™ includes locati events, or
sver which o achoal distier cxercised subatuntial cantml wyer the alleged
perpetrator and the context in which the sexual harassment occurred.

* Depending on the ci may cover incid: thac occur off school
district property or online (e, field ip, school district digital platform)
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Comparing prior guidance to the new
regulations

Pusar Deparunime

1cdancd
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* When should schools respond to sexual harassment allegations?

* How should schools d to sexual h 1l !

P &

* What else should schools and districts know?

17

How should schools respond to sexual harassment allegations?
e basic command

¢ If a school has actual k ledge of sexual h g4 the school must

respond promptly and in a manner that is not deliberately indifferent (ie., not
“clearly unreasonable in light of the known circumstances”),

* A school must offer “supportive measutes” to the alleged victim (complainant) and
follow a grievance process that meets certain minimum requirements before
impusing discipline or other actions that are not supportive measures agains an
alleged perpetrator (respondent)

* A schuol may not continue with the gricvance process in the absence of o formal
complaint




How shaultl sehonls respand to sexual harassiment allegations?
First, thoy need procedures that comply with the new
regulations:

* The new mpilations require a district to notify stakeholders and publish on its website and
inv it handbwiuks and calalugs: :

* Title IX Coordmior cuntace infurmaton: Nanics, office sddresicy, cmails, phone nuniben.
* Genenl starement regarding nonduscrimination an (e hasis af sex

* Addisiricr s st addipt andl publish i peverhises (-t e the it and
lizble resdipbon ul’ swdeat and engplyes omnptan sty ses disenmmaaisn and o
ferievance (Wit specific to sexual haerramcar allspatiing et meets coimin mdninumn

requirements.
¢ The yrprsnge e revance process munt desetibv hos (o teport or file a cusspdsion of
allegral o dlisssinsms == 11 report ur fik 8 formal ecsplaine of alleged rexal snt, and

b bt bl i
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o Huow should schivols respond 1o sexual harassmient allegatings?
Overview of select general requirements the grievance process

A b BT 1 i ey gy
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Iow should schonls respond to sexual harassment allegations?
Revisiting the basic steps outlined in the new regulations

*  Diatricr or school recelves actual knowledge of conduct that may constirute sexual harassment,

= Dhamesboved o wohuol- e Tide TN
WppOFTive s mirca aml e v Lo Gl & formal vmaplsing,

= Perssijeator beads e im“ﬂ{,mn bt the Bl nvrT‘.-'-m it phicr andd weitem ot &
pavens b i bl dnediviyhuls weql vhelr poseony/gusedinne Invessigume gatfwrs il pryicas
exitbener :P_u-n an jael u'vT rpec; Al ikl dtelresdiats el sl
p..rr.nl.f?munl]:'n reting asn] reefne

' the et
Deiinn ket provides opgormatity for imohel walividuls sl scer paremn guasdian
| pn!{uu- wLe AL o e ettwinad by she other side. Drociion b rovivs il snicads
Ak wrpahes o wrinien peapomilaifiny detceribiam wem sl deermimnion mi woshicher the
llegrcl it ccouread - mehilding maceomn

sanditittor mects s iflqged vietim to discuss
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* Changes o clasn schedules.

* Increased manilonng/security of certain areas
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Formal complaint to initiate the rest of the
' grievance process

o N:‘; igation uf alleged sexual may vecur until after a formal complaint has been
filed.

* The formal wnititplaini st b flead by e slbegeed viorim op s e Bigr parent/jaienibisi. Tt st
describe the scuibl Linswmnient alloguisies wad regien that the sdusdd E:m'n irvEtlpsc.

« Yha Sl complain —sigiaung in or anempung
14 preeuie in the vl lillog (e, currem
"

e fiend 1 any i 30 et 0
pregeam ur aciifi” 4 4l

‘The schuol or disiricr shauld create u srandard fisrmal cumplaine form
e Tithy B Canmnilomanar g anmass o formal worrgsiaion gid ifnntyintites un his or her own if

e edextedrans b fieke elearly unrzasinalele in light oF the bamiwin cifcom
perfrtror iy pose s oegs thréar),
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Grievance process after a formal complaint is
filed

* What are the basic parcs of the grievance process after a formal complaint is filed?

* Notice

* lavestigution
“ \Wrinien questions and answers

Respantibiliey derermmation

* Appesl

* A district must set reasonably prompt time-frames for carcying out the grievance
phisticas,

24
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Investigation
General requirements to remember

¢ The school or district must ensure that it has the burden of proof
and the burden of gathering evidence sufficient to teach a
responsibility deteemination; these burdens do not belong to the

involved individuals,
* The school or district must not restrict the ability of the involved

individuals to discuss the allegations under investigation or gather
and present relevant evidence.

26

Investigation
What must the investigator do?

* Provide an equal oppormnity fur the involved individuals to present witnesses
I

I and

(including fact and expert wil and other i
cvidence. Privilege considerations apply.

Provide an cqual opportunity to the involved individuals and eheir
parents/guardiana to inspect and review evidence and reapond prier to completing

the investigative report

.

Create an investigatve report that fairly summarizes relevant cvidence and share
with the involved individuals and their parents/guardians for review and response

M
el
s
I

27
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* A schuol must use written questions and answers as
PAFCOL IS gricvance process.

* Decis
* Allow e involyed indisiduals and their
arenus,/guardians 1o submit writeen, relesant
Qaestions to ask the ther side (inchiding
wilesses).
Dietirion-maker must explain any decision to
exclilile a question as irrclevant.
* Thealleged viclim's [|>r|nr scxuzl behavior is
not relevant dnless ottered to prove dhat

ion-maker must:

Wricten

Questons

and sﬂlncmrmll than the e perpetrator
committsst th ifletd canidigt, or i prove
consen it i ot defin in e niew
Answers Femiations
* Provude cach side with the answers ra their
questions.

Allow for addlitional, limired follow up questions,

9/4/20
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“ A schoul must use 3 Decision maker who 1s not the
same person as the Tide 1X Coordinatar or
Investigator

Decision-maker must apply the standacd of cvidence
silpesnd by the district — “propondeczoee nf the
evidense”™ o “cléar and conuicinjt staidie
Veseh 3 tletermination as to yehiethes the allaged
conduct oceurred

ionsmaker must issue a wrilten determinuion

by
P T “ Identifies the allegations

CICTTLIEE L

= Describes the procedural steps taken by the schoal

chiserice
Tays out the eespousibilvg .‘ ferminativis
including findings of Thct, iBscilinary aatictions,
applicability of code il cimbuet, anil tenicdics,

Outlines appeal procedures.

29

Appeal

* Appeal of the responsibility determinauna or dismissal of ¥ formal complaine must

be offered it an involved individual or his nr her parenes/guardians assert thau

* A procedural ireqularity affected the cutcome,

+ New cvidence may affieet the putcorme and was nut presiusly reasonably available.

* The Tule IX Conrdinawr, Investigator, or Decision-niker had a conflict of interest or bias
that affeciend the vuicome

I may not be the initial Decisionamaker, the

* The Decision-maker on appes
Investigator, or the Tille IX Coordinator

* “The Decisinn maker on appeal must be trained!

30
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When must or may a school dismiss a formal
complaint?

9/4/20
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circumstances, including:

® A wahesi] has d|ber
cimtumitances, Jirkafimg

©The alged perpn
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* The sheged comdu trws 41 mor orcur sguanst 1 persnn i b United Siaten

N parean
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2001/2017 New
Prlor Regulations
Department
Compm-ing Guldance
. . 18y fi Taks fien pportl
prior guidance o b it o L vl onve »
measures durlng the school has et
to the [ inveatlgation of  omplaint | kswledge nf textmat
regulations lsssiment ullgatints
Examples of RiEES | Tredilnnriaker canmng
same person as Title IX be same person us Title
changed or 1XC or
N Juvestigntil
fequirements AoarrEal iy e W ER e PR aiTen (e
right lo appeal 3 right lo appeal a
responsibilily responsibillty
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Professional Development Requirements

* A district must provide professional development to individuals
designated as a Title IX Coordi I igator, Decisi ker, or
Facilitator of an informal resolution process

* Training materials must be made publicly available via district website.

* As good practice, the district should also provide professional
development to other employees who are not part of the core Title IX

team

33
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Professional Development Requitements

* Revjulted professional direwlnpment topiee for thinals designared as a Title [X
Coyrebi i [lecini ryAne Pt of an informal resolution

process include:
* Definition of sexual hamsement.
¢ Scnpe of the schaol disttict’s educstion program or acivity.
* How to conduct an investigaton and grievance process.
fully, including by avoiding prej of the facts at issue, conflicts

How i1 o
of inerest; wpd [eis
¢ Rulovanes detsrmipaime, Ixith for questiona and evicence, and for information 10 be
Ineile] | fonveslipeshin o
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Recordkeeping Requirements

¢ A dlingriit must maiiain cortain records for a seven-year period. Examples of
vequired recordbenpiny inclinle:

* I igation, appeal, and infc I lution records.

* Records of any actions — i ing any suppordve — taken in
response to a report of formal complaint of sexual harassment.

¢ Amieig cuber things, the el muse desurmmrst why ifs iespeiiise was not deliberacely
Inwlifiipeat fir“clearly unrsasamable in ligh i the i fim”

Tudi

¢ Records of professional develop training

35

THINK ABOUT IT: Professional
development, recordkeeping

* At the district level, how will you:
“ Grests andarserci] spniics o professional
development and vecurdliceploig pristices® A
* Prejisite spitopitises profeedtsal development
mnnlmx'l.l fur i\umzm ream?
* Ensure that public-facing materials remain accumre
and up to date?
* Facilire effective communication betwoen the

schuol districe and individual schaols?

36
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What do the new reculations vequire?

® When should schools respond to sexval harassment allegations?
* How should schools respond to sexual harassment atlegations?

* What else should schools and distrlcts know?

37

What else should schools and districts know?
Emergency removal and administrative

leave

* Generally ol may et iy i alloges) peepetritr wtll hfier the grivvance prcess
b ezrriedh oust, How ..-:3, the regularions pn—.t-'.dr.‘-ulzpuirm B erstifpeeey temivel Fl
adiinvtrssive eavs undsr evivils sirrumatans sl msomiplisnie with dealsilay |y,

* Brmerpency seyonsd piag oo {1 the sedjiond dllstrics las {1y undersaben o
iz ;]ilx cil mafiery il ek amals siv; f -h-l:mr'ri\r'l ihat u] Iinigsesfipn “'."f'“ o the
psical lnenbit ety o i whotont o dither msfividial andng fmm the dllegatons
psifhes vl s {9 previded e aliegial perpetesie it ez apd-an
opperritinay il the docihon nmodiaily il eing he eeneal.
« & sahun districe sy plave an cmpihy atlrminisrarve leave for the dumtion of the
jricvmee process witlaing having 10 fof the comiessiy removal criteria outlined above,
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What else should schools and distticts know?
Informal resolution process

* Thosgh nut requited, a distnce may oficr +

whal cesalution process 1o invalved individusls and their
parents/guardians after a format cumplaine filed.

= lafarmatren e aifered of the sleged perpeirae e sn amphores

e iy evelop v e procedares fo s fiomal 1os Lotion

* A schoolman o from nd W parapiie
mlormil Hisbnvon siie
s TN slgaan
T Y AR —
i indbe ey

= an
[ iy

* Aupnie may widwdraw from the wformal resolution procers 2nd revume the grievance process il revpect
w the formal complaint.
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What else should schools and districts know?
Relation to other laws

¢ A school or district may not restrict rights proteciedd under the US.
Constitution, including the Fiest, Fifth, and Frireenth Amendments

* The new regulations set Jui for Title IX compli
State and local law may prescribe additional responsibilities related to a
district’s resp to sexual h Il In cases of conflict,

however, the new regulations preempt state and tocal lawe

40

Preparing for Title IX Compliance
Examples of school and district actions

* Review and revise Title [X policies and procedures.

* Review and revise codes of conduct and handbooks.

Conduct professional development for Title IX team and staff, both at the
centralized schaol diserice level and acindividual schools.

Fducate and traln swdents and parents/guardians

Provide via the district website information such as Title IX Coordinator contact

[ process, and p ional d P materials.
e —
Questions? [0
S {F
Contact:
. Kaleva Law Office -
406-542-1300 [
Megan Morris Elizabeth Crespo
mdmorris@kalevalaw.com ecrespo@kalevalaw.com
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