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* Reminder of Investigator Role

* Build a Draft Report of Evidence and
Attachments

- Share Draft Report of Evidence with the
Parties and Advisors

* Prepare & Share Final Investigative Report

* Application to Hypothetical: Undisputed and
Disputed Material Evidence

» Conclusion
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Reminder: Title IX Investigator Roles

Investigator

Role:

9 _ After considering responses, prepares and provides

— Prepares and provides a Draft Report of Evidence
and Attachments to Complainant/Advisor &
Respondent/Advisor for review and comment;
investigator gathers more evidence and/or revises,
as needed

Final Investigative Report to Parties/Advisors for
review and comment; report describes relevant
disputed and undisputed material facts

—Investigator does not make factual findings or
decision about whether Respondent has engaged in
sexual harassment
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BUILD A DRAFT REPORT OF
EVIDENCE AND ATTACHMENTS
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Draft Report of Evidence and Attachments

+ Before completing the investigation, provide a Draft Report of Evidence and
Attachments to both parties & advisors via electronic format or a hard copy.

— Parties shall have an equal opportunity to inspect and review any evidence obtained
during the investigation that is directly related to the allegations, including evidence
which the investigator does not intend to rely upon, as well as inculpatory and
exculpatory evidence regardless of where it was obtained, so the parties can
meariingfully respond to the evidence before the conclusion of the investigation.

— Prior to completion of the final investigative report, the parties must have at least 10
days to review the evidence and submit written responses for the investigator's
consideration.

* During this review process, the investigator must share any new evidence with
the parties and continue the investigation related to new information, if needed.
See 34 CFR §106.45(b)(5)(i-vii)
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Contents of Draft Report of Evidence and Attachments

» Cover Page

* Body of Report with Headings
— Brief Introduction
 Date of formal complaint
» Date investigator assigned

* Name of Complainant and Respondent, with brief summary of allegation(s) against
Respondent

» Summary of scope of the investigation consistent with Notice of Allegations

* Type of writing: Clear, concise, easy to read and understand; this section of the
report sets the stage and provides first impression
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Contents of Draft Report of Evidence and Attachments

 Body of Report with Headings, continued

—Investigative Background
* List witnesses interviewed

— Note unavailable witnesses & efforts to reach, refusals to participate, or
decisions not to interview

— Note advisor names, if any
— Note any advisements, protocols, releases, and/or agreements, if any
* List documents reviewed, released, unavailable, withheld, or not sought
* List evidence not considered, not released, unavailable, withheld, or not sought

— Examples may include audio/visual information, previously deleted evidence, or
privileged information (e.g., mental health files, SANE evidence, etc.)

_® @

.‘ = aa]IT — s = g

Contents of Draft Report of Evidence & Attachments
* Body of Report with Headings, continued

—Investigative Background

* Relevant Policies and Procedures/Regulations guiding the investigation
— Summarize and/or quote relevant parts

 Evidentiary Standard for the Complaint Process
— Preponderance of the Evidence or Clear and Convincing Evidence

* Independence of the Investigator

* Timing or Duration Issues

* Other, if needed

* Type of Writing: Demonstrates impartiality, fairness, and thoroughness of your
investigation methods & your consideration of issues raised; preemptively
addresses various reader questions (parties, decision-maker, appeal officer, etcg,
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Contents of Draft Report of Evidence & Attachments

 Body of Report with Headings, continued
— Evidence Regarding Allegations
» Complainant’s Allegations & Perspective

— Include interview summary and summary of documents provided by
Complainant, if any

* Respondent’s Response & Perspective

— Include interview summary and summary of documents provided by
Respondent, if any

* Witness Perspectives

— Include interview summary and summary of documents provided, if any, by each
witness

Contents of Draft Report of Evidence & Attachments
 Body of Report with Headings, continued

— Evidence Regarding Allegations
» Documents or Other Evidence Gathered
— Screenshots, photographs, text messages, videos, audio recordings, etc.
— School calendars, bell schedules, and/or campus maps
— Student or employee handbooks
 Closing Statement
— “This concludes the confidential Draft Report of Evidence”

» Type of Writing: Write in a simple, clear, and “readable” style without altering the
content or the meaning of the parties’ or witnesses’ testimony; use legal thinking to
help identify and summarize the relevant, directly related, and material information

p for the parties, Decision-Maker, and other readers &
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SHARE DRAFT REPORT OF
EVIDENCE WITH PARTIES AND
ADVISORS

N

Consider Consent & Release Agreements

» Consider seeking Student/Parent Permission and Consent for the District to
Share Evidence with Parties and Advisors

— Seek written consent from Complainant for the District to speak with the
Respondent and both party advisors about the specific Title IX complaint
process

— Seek written consent for the District to provide the Parties and Advisors with
the opportunity to review the Draft Report of Evidence and Attachments or
other confidential documents

—The goal is to seek permission to review confidential pupil records within the
Title IX complaint process and to maintain confidentiality outside of the Title IX
complaint process '

—Query: Response to refusals to consent? Deny access to information?
@
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Consider Consent & Release Agreements

» Consider seeking Agreement from Advisors Not to Disclose Confidential
Information Outside of the Title IX Complaint Process

— Seek agreement with Advisors to maintain the privacy and confidentiality of the
records and evidence shared with Advisors during the complaint process

— Seek agreement with Advisors not to share the records and evidence with
other witnesses during the process or with the public outside of the Title IX
process. Clarify that Advisors cannot use the records or evidence for purposes
not explicitly authorized by the agreement

— The District may restrict the role of any Advisor who does not respect the
sensitive and confidential nature of the complaint process or who fails to abide
by the District’s privacy expectations; apply restrictions equitably

12

Consider Redaction, Initials, or Pseudonyms

* Another tool to help protect confidentiality is to provide the Draft
Report of Evidence and Attachments with:

— Use redacted names
— Use initials instead of full names
—Use pseudonyms (i.e., Complainant, Respondent, Witness 1, Witness 2, etc.)

* Provide a “key” to the Parties and Advisors via a different delivery
method to reduce risk of public disclosure
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Consider Logistics of Electronically Sharing Evidence

» Sharing the Draft Report of Evidence and Attachments Electronically
— The goal is to allow the review of evidence with tools to maximize the confidentiality of

the information and minimize the ability to share the confidential information or
documents with people other than advisors

— Consult IT staff about electronic options available within your organization

— Electronic options may include, but are not limited to:
» Dropbox
» Google Drive
* Adobe
* One Hub
* Box
» Lock Lizard
'S + One Drive .

Consider Logistics of Physically Sharing Evidence

+ Sharing a Physical Copy of the Draft Report of Evidence and Attachments

— The goal is to provide a physical review of evidence while maximizing confidentiality
and minimizing the ability to share confidential information or documents with people
other than advisors

— Provide physical documents for review on-site during arranged times

— Locations may include conference room, empty classroom, after hours in library, or
other office space

* Allow multiple opportunities and lengths of time for review

* Retrieve the physical documents after each review, and provide the same
physical documents for additional reviews
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Impact of Sharing Draft Report of Evidence

* During the review the evidence, the Parties or Advisors may:
— Notice missing information

— Review evidence that elicits an additional response, triggers a memory, helps identify
other relevant documents or additional witnesses, and/or identifies additional
questions for witnesses

— Identify and understand the evidence that will not be relied upon during the complaint
process

— Seek informal resolution process before the determination
— ldentify potential investigator bias, conflict of interest, or lack of impartiality

* Investigator should report any issues to the Title IX Coordinator, as appropriate
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PREPARE & SHARE FINAL
INVESTIGATIVE REPORT

@ C»

aaltr i

© 2022 Atkinson, Andelson, Loya, Ruud & Romo






itle IX i ini - Atkinson, Andelson
Tl'tle. Investlgéator Tralqlng for K-12 aa}/fl'.r fillamson, Andeladn
DlStrlCtS&CO S‘—SESSIOH TWO A Professional Law Corporation

R R T TRk s ) e T B P e B M R O SR i RO RIS 5 P S |
Final Investigative Report - Overview

» Prepare a Final Investigative Report that fairly summarizes the
relevant evidence

— Relevant evidence includes the who, what, where, when, why, and how
information for each material allegation within the scope of the investigation

—Relevant evidence may also include pointing out the weight of the evidence
related to consistency/inconsistency, corroboration/lack of corroboration,
plausibility/implausibility, opportunity/lack of opportunity to observe, and
material omissions or admissions

* The Final Investigative Report helps the Decision-Maker understand
the relevant evidence in order to help the Parties engage in written
cross-examination and to ultimately make factual findings & a decision
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Contents of Final Investigative Report

 Similar Organization of Draft Report and duplication
* Amend Title of Cover Page
* Mostly the Same Headings as the Draft Report
— Introduction
— Investigative Background
» Update the Investigative Background to include the Party’s feedback and any new evidence
— Evidence Regarding Allegations
» Update the Evidence Section with any new evidence obtained by the Parties or Withesses
— Fairly Summarize the Relevant Evidence for the Parties and Decision-Maker

— ldentify Undisputed and Disputed Material Facts

Py » Mention Investigator’s observations about the weight of the evidence =
\ @
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Share Final Investigative Report with Parties

- Provide the Final Investigative Report to each Party and the Party’s Advisor(s)
in an electronic format or hard copy for review and written response at least 10
days prior to the time of determination of responsibility by the Decision-Maker

+ Investigator reviews written responses, attaches the written responses to the
report, and delivers the Final Investigative Report to the Title IX Coordinator,
Decision-Maker, and the Parties

 Unless the Decision-Maker has procedural questions or minor requests for
additional information from the Investigator, the investigation phase of the Title
IX complaint process is complete

* The Investigator could be called as a witness in a hearing, an appeal, or for a
student or employee discipline hearing
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Application: Undisputed and Disputed Material Evidence

- Compare Complainant’s version of events (1-7) with Respondent’s version of
events (A-l)
— What material information is not in dispute or UNDISPUTED?
« Example: The Parties both attend pull-out speech sessions at the same time.

« Example: The Complainant and Respondent went to the library after school on
August 21, 2020, and the Librarian was present when the parties were there.

—What material information is in dispute or DISPUTED?
« Example: Respondent was flirting vs. Respondent was friendly like a sibling.
« Example: Respondent chose a table far away from the Librarian to avoid bothering
the Librarian vs. Respondent did not want the Librarian to observe/hear them.
—Discuss Audience Identification of Undisputed and Disputed Material
L Facts ®
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Listen Closely & Follow-up
> When you hear conclusory language, ask more questions:
—"“It happens all the time.”
* Ask, “How often?”
* “Over what time period?”
—“Sam never made that statement.”
* Ask, “How much time do you work together during the day and over the week?”
* “How long have you been in the same classes?”
* “Is it possible Sam said something like that?”
— “Sam can’t stand me.”

* Reply, “Tell me more about that.”
* “How did you come to know that?”

+ “Can you give me some examples?”

Atkinson, Andelson
Loya, Ruud & Romo
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o Not Avoid Difficult Questions

* Learn to note and address the following:
— Repetitive use of “I don’t remember” or “| don’t recall”
— Evasive, rambling responses
— Refusals to answer
—Answers that are self-contradictory or obviously false
» Ask questions about authenticity of electronic evidence

— Are texts, videos, photos, or screenshots altered?
— Ask for properties information for photos, date taken, etc.

* May need to explain potential effect of editing their testimony or
1 changing a written withess summary after interview

D
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Module 2, Part 1: Title IX Investigator
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» Avoid leading questions
—“You felt helpless, didn’t you?”
—“You wanted to be there, didn’t you?”

right?”
- Avoid negative questions
—“You don’t know the password, do you?”
» Avoid compound questions

+ Avoid vague questions
—“Why is that?”

aalrr

A Professional Law Corporation

— “What time did you arrive, and how long were you there?”

Ask the right ] Be & 99°d’ LTINS
questions impartial listener to
and keen observer demonstrate
- Begin with - Notice vague  |f appropriate:
narrative answers  Have witness
questions - Ask follow-up demonstrate
- Ask who, what,  questions the behavior
where, when, . Repeat the - Tour the scene
why, and how g estions if of the incident
questions witness fails to  with you
< Ask specific answer = Ask witness to
qggstions to . Observe draw a
elicit key unusual non- diagram
information verbal cues &
ask more
o~ questions
T
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« Take thorough

notes of
guestions and
answers

- Consider
creating written

summaries for
parties &
witnesses to
review & sign,
(depending on
policy, regs, or
procedures)

Be prepared
to assess

credibility

Make note of:

- Consistent and
inconsistent
statements

> Corroboration
Inherent
plausibility or
lack thereof
- Recognize

bias, motive to
falsify

ﬁ

Types of Questions for Investigator to Avoid

—“They are treating you this way because of your gender and skin color,

Summary: How to Get the Most Out of an Interview

Atkinson, Andelson
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Problem Solving Common Issues

> Unavailable Witness
— Document attempts to contact; use various methods (e.g., phone message, email, text, etc.)

* Reluctant Witness or Witness Refusal to Participate
— Acknowledge, answer questions, explain role in process, explain not likely only witness

» Difficult Advisors
— Remind of protocols
— Answer or refer questions
— Give warning
— Stop interview and notify Title IX Coordinator
» Recover from change in direction of interview

» Capture electronic evidence in best form

_/@\ @
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Close the Interview

* Ask closing questions:
—“Is there anything else you think | should know?”
—“Is there anything else | should have asked you?”

* Explain your follow-up process:

- “I may need to ask you follow-up questions at some point during the investigation.
How would you like me to contact you?”

— “Are there any times of the day that are off-limits to call or text you?”
—“Do you want your advisor present for any further communications?”

 Consider acknowledging the difficulties of this important process,
especially if you observed stress during the interview

L * Thank each and every person for their participation
__aalr :

| R e ZeEge i

®

© 2022 Atkinson, Andelson, Loya, Ruud & Romo



Module 2, Part 1: Title IX Investigator ‘;"I'I‘ Atkinson, Andelson
Training for K-12 Districts & COEs aa Loys, Rumud & Bomo

A Professional Law Corporation

ﬁ
Prepare Interview Notes and/or Summaries

- Review interview notes as soon as possible
— Schedule time after each interview to review notes

— Fill-in abbreviated words & sentences, correct spelling & grammar, clarify vague
pronouns, add correct names, note your relevant observations

— Do not add or embellish information that was not discussed

— Make a list of any questions missed or areas needing clarification; seek follow-up
information

- OPTIONAL: Create a typed, double-spaced witness summary for Complainant, each
Witness, and Respondent; consider using a format with numbered lines in margin

— Send Draft Witness Summary to Complainant/Advisor, each Witness, and
Respondent/Advisor with directions to review, edit mistakes, sign, and return

— Keep track of any substantive changes and/or comments
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WEIGH THE EVIDENCE &
DETERMINE DISPUTED AND |
UNDISPUTED ISSUES ‘
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