CSBA Sample
Board Policy

Business and Noninstructional Operations BP 3555(a)

NUTRITION PROGRAM COMPLIANCE

Note: The following policy is mandated required for any district whose child nutrition programs (i.e.,
National School Lunch Program, School Breakfast Program, Special Milk Program, and/or other child
nutrition program) receive state or federal funding. During the California Department of Education's
(CDE) Administrative Review of the district's child nutrition programs, CDE will review whether the
district has a written procedure that complies with requirements pertaining to civil rights and
nondiscrimination. 5-CCER-4621 mandates that distriets—adoptuniform—complaint procedures for—the

Various state and federal laws prohibit discrimination in distri¢t programs and activities on the basis of
actual or perceived race, color, ancestry, nationality, national origin, immigration status, ethnic group
identification, ethnicity, age, religion, marital er-parental status, pregnancy, parental status, physical or
mental disability, medical condition, sex, sexual orientation, gender, gender identity, er-gender expression,
or genetic information;; a perception of one or more of such characteristics; or association with a person
or group with one or more of these actual or perceived characteristics, See BP 0410 - Nondiscrimination in
District Programs and Actlvmes ?—GFR—!—I—B—E—J—-}{-S? aad?ﬂﬂ#—&pae@ﬂa&t—ehﬂdhmmmbe—demed

Fhe CDE's Civil Rights and Complaint Procedures for the U.S. Department of Agriculture Child Nutrition
Programs and the U.S. Department of Agriculture's (USDA) FNS Instruction 113-1, Civil Rights

Compliance and Enforcement - Nutrition Programs and Activities, provide guidance to districts on how best

to comply with federal law.

The Governing Board recognizes the district's responsibility to comply with state and federal
nondiscrimination laws as they apply to the district's nutrition programs. The district shall not
deny any individual the benefits or service of any nutrition program or discriminate against
himather on any basis prohibited by law.

{cf 0410 - Nondiscrimination in District Programs and Activities)
(cf. 3550 - Food Service/Child Nutrition Program)

(cf. 3552 - Summer Meal Program)

(¢f. 3533 - Free and Reduced Price Meals)

{cf 5030 - Student Wellness)

Compliance Coordinator

Note: According to the-CDE's Civil Rights and Complaint Procedures for the Child Nutrition Programs,
districts are required to appoint a eivil-sights coordinator to be responsible for ensuring district compliance
with law governing child nutrition programs. The following paragraph may be revised to reflect district
practice.




BP 3555(b)

NUTRITION PROGRAM COMPLIANCE (continued)

The Board shall designates a compliance coordinator for nutrition programs, who may
also be the compliance officer(s) specified in AR 1312.3 - Uniform Complaint Procedures,
as-the-distriet's-eivil rights coerdinator-to ensure compliance with the laws governing is-the
district's nutrition programs. and-te investigate-any related complaints:

Note: Items #1-10 below reflect the duties of the coordinator as provided in CDE's Civil Rights and
Complaint Procedures for the Child Nutrition Programs.

The responsibilities of the compliance efficer/coordinator include, but are not limited to:

l. Providing the name of the eivilrights compliance coordinator, and the Section 504
coordinator and Title IX coordinator if different from the eivil-rights compliance
coordinator, to the California Department of Education (CDE) and other interested
parties

fcf 6164.6 - Identification and Education Under Section 504)

2. Annually providing mandatory civil rights training to all frontline staff who interact
with program applicants or participants and to those who supervise frontline staff

Note: FNS Instruction 113-1 lists required components of training that must be provided to nutrition
program staff, as provided below.

The subject matter of such training shall include, but not be limited to, collection and
use of data, effective public notification systems, complaint procedures, compliance
review techniques, resolution of noncompliance, requirements for reasonable
accommodation of persons with disabilities, requirements for language assistance,
conflict resolution, and customer service.

3. Establishing admission and enrollment procedures that do not restrict enrollment of
students on the basis of race, ethnicity, national origin, or disability, including
preventing staff from incorrectly denying applications and ensuring that such persons
have equal access to all programs

(cf. 6159 - Individualized Education Program)

4, Sending a public release announcing the availability of the child nutrition programs
and/or changes in the programs to public media and to community and grassroots
organizations that interact directly with eligible or potentially eligible participants

5. Communicating the program's nondiscrimination policy and applicable complaint
procedures, as provided in the section "Notifications" below



BP 3555(c)

NUTRITION PROGRAM COMPLIANCE (continued)

6. Providing appropriate translation services when a significant number of persons in the
surrounding population have limited English proficiency

7. Ensuring that every part of a facility is accessible to and usable by persons with
disabilities and that participants with disabilities are not excluded from the benefits or
services due to inaccessibility of facilities

8. Ensuring that special meals are made available to participants with disabilities who
have a medical statement on file documenting that their disability restricts their diet

{cf. 5141.27 - Food Allergies/Special Dietary Needs)

9. Implementing procedures to process and resolve civil rights (discrimination)
complaints and program-related complaints, including maintaining a complaint log,
and working with the appropriate person to resolve any complaint, and referring the
complainant to the appropriate state or federal agency when necessary

Note: Districts receiving federal financial assistance are required to request racial/ethnic data of all program
applicants and participants for purposes of determining whether the program reaches potential eligible
persons, identifying areas where additional outreach is needed, selecting locations for compliance reviews,
and completing required reports. According to FNS Instruction 113-1, using the applicant's self-
identification or self-reporting is the preferred method of obtaining racial and ethnic data.

When requesting such information, districts should be careful to not request any information in
| regard to the immigration status of students or their family members and, if such information is
inadvertently received, to not disclose it to immigration enforcement authorities without parental
consent, a court order, or judicial subpoena. See AR 5145.13 - Response to Immigration Enforcement. i

10.  Developing a method, which preferably uses self-identification or self-reporting, to
collect racial and ethnic data for potentially eligible populations, applicants, and
participants

{cf- 3022 - Students and Family Privacy Rights)
fcf 5125 - Student Records)
(¢f. 5145.13 - Response to Imwmigration Enforcement)

Notifications

The compliance coordinator shall ensure that tFhe U.S. Department of Agriculture's
(USDA) "And Justice for All" civil rights poster or a substitute poster approved by the
USDA's Food and Nutrition Service shall-be is displayed in areas visible to the district's
nutrition program participants, such as food service areas and school offices.



BP 3555(d)

NUTRITION PROGRAM COMPLIANCE (continued)

Note: FNS Instruction 113-1 requires districts to notify nutrition program applicants, participants, and
potentially eligible persons of program availability, rights, and responsibilities and to advise them at each
service delivery site (e.g., the school) regarding the procedure for filing a complaint. Such notice may be
distributed through student and parent/guardian handbooks or other method of parental notifications.

The compliance coordinator shall notify the public, all program applicants, participants, and
potentially eligible persons of their program-rights and responsibilities and steps necessary
for participation to participate in the nutrition programs. Applicants, participants, and the
public also shall be advised of their right to file a complaint, how to file a complaint, the
complaint procedures, and that a complaint may be file anonymously or by a third party.

(cf. 5145.6 - Parental Notifications)

| Note: As part of its instructions to all recipients of federal funds, ENS USDA requires that all forms of

communication available to the public regarding program availability also contain information about that
recipient's status as an equal opportunity provider and the address of the agency with responsibility to handle
complaints made against the recipient. ENS USDA provides specific language for the notification and
prohibits its modification in any way. The required language is available on USDA's web site and in the
accompanying exhibit. The-EMS requires-that all-decuments; pamphlets; brochures; and other-materials be
| updated-to-inelude the 2045 statement when-supplies afe exhausted; but ne-laterthan Sepiember 30, 2046:

In addition, the compliance coordinator shall ensure that all forms of communication
available to the public regarding program availability shall contain, in a prominent location,
the-follewing statement:—a statement provided by USDA about the district’s status as an
equal opportunity provider and the address of the agency with responsibility to handle
complaints made against the district.




BP 3555(e)

NUTRITION PROGRAM COMPLIANCE (continued)

— : . dop."

Forms of communication requiring this nondiscrimination statement include, but are not
limited to, web sites, public information releases, publications, and posters, but exclude
menus-items such as cups, buttons, magnets, and pens that identify the program when
the size or configuration makes it impractical. The nondiscrimination statement need not
be included on every page of program information on the district's or school's web site, but
the statement or a link to the statement shall be included on the home page of the program
information.

A short version of the nondiscrimination statement, stating—"This-institution—is—an—equal
eppertunity provider," as provided by USDA, may be used on pamphlets, brochures, and
flyers in the same print size as the rest of the text.

Complaints of Discrimination

Note: 5§ CCR 4610- as amended by Register 2020. Neo. 21, reduces the.appllcablllty of the district's
uniform complaint procedures (UCP) for complaints regarding child nutrition programs. 5 CCR

' 15582, as added by Register 2020, No. 21, requires allegations of discrimination based on race, color,
national origin, sex, age, or disability to he referred to USDA. Complaints of discrimination on any
other basis are addressed through the district's UCP; see BP/AR 13123 - Uniform Complaint
Procedures.

For information about compliance complaints, see the section below on "Complaints Regarding
Noncompliance with Program Requirements."”

When—a-complaint alleging-discrimination-of the-basis—of race—color, national origin—sex;
age,—or—disability —is—unreselved—at—the distriet level—the—coordinater—shall netify the
complainant of the-option-to-centact and/orforward his’hercomplaintto one of the followiag



BP 3555(%)

NUTRITION PROGRAM COMPLIANCE (continued)

ageneies:—A complaint alleging discrimination in the district's nutrition program(s) on
the basis of race, color, national origin, sex, age, or disability shall, within 180 days of
the alleged discriminatory act, be filed or referred to USDA at: (5 CCR 15582)

+—Child NutritionProgram-Ciil Righ ts and-Prosram-ComplantCoordinaterCalitorma
EEE!EIEH!EHE Bf Edﬂe&tiﬁli, HHHIIHBI[ Ser 'IIEEE Eihiﬁiali, l I'ag M- SEIGBE: R‘EBH! ISH.!,
Saeramento, CA95814-2342 or eal{916) 32385310r {8003 032 5600

2——U.S. Department of Agriculture, Office of the Assistant Secretary for Civil Rights,
1400 Independence Avenue, SW, Washington, D.C. 20250-9410, (866) 632-9992,
(800) 877-8339 (Federal Relay Service - English, deaf, hard of hearing, or speech
disabilities), (800) 845-6136 (Federal Relay Service - Spanish), fax (202) 690-7442,
or email program.intake.usda.gov.

Any—eComplaints eencerning—thedistriet's—nutrition -pregrams of discrimination on any
other basis shall be investigated by the district using the process identified in AR 1312.3 -
Uniform Complaint Procedures.

(cf 1312.3 - Uniform Complaint Procedures)

A e e e _Californi
Department-of Edueation, Nutrition-Services Division, i439—N—b+feet—Remh—4é93~
Saeramento; CA-95814-2342 or eatH9H61 32385361 (800 952-5609

2— 1S Department-of Agriculture, Office—of-the Assistant Seeretary for CralRights;
1400-Independence-AvenueSW, Washington, D-C—26250-9410, (866)-632-9992;
(800) 877-8339 (Federal Relay-Service—Enghsh)y{8001-845-6136 (Federal-Relay
Service —Spanish); fax-(2023-690-7441, or emat-program-intake-usda-gov:

Complaints Regarding Noncompliance with Program Requirements

Note: 5 CCR 15580-15584, as added by Register 2020, No. 21, require complaints regarding meal
counting and claiming, reimbursable meals, eligibility of children or adults, or use of cafeteria funds
and allowable expenses to be referred to CDE. During the investigation, the complainant will have
the opportunity to present information or evidence to support the allegations, and the district will
have the opportunity to respond to the complaint. The district may also be subject to an on-site
investigation, which may be unannounced. CDE's written decision will be issued within 90 days of
receipt of the complaint.

' Complaints regarding noncompliance with other nutrition program requirements are addressed
locally as described below.
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BP 3555(g)

NUTRITION PROGRAM COMPLIANCE (continued)

Any complaint alleging that the district has not complied with program requirements
pertaining to meal counting and claiming, reimbursable meals, eligibility of a child or
adult, use of cafeteria funds and allowable expenses shall be filed with or referred to
CDE. (Education Code 49556; 5 CCR 15584)

Complaints of noncompliance with any other nutrition program requirements shall be
submitted to and investigated by the district using the following procedures.

Complaints may be filed by a student or the student’s parent/guardian by phone, email,
or letter. The complaint shall be submitted within one year from the date of the alleged
violation and shall include the following: (5 CCR 15581)

1. A statement that the district has violated a law or regulation relating to its child
nutrition program

o, The facts on which the statement is based

3. The name of the district or the school against which the allegations are made
4, The complainant's contact information

- The name of the student if alleging violations regarding a specific student

Note.: Pursuant to 5 CCR 15583, as added by Register 2020, No. 21, districts are required to
investigate and issue a written report within the 60-day timeline provided within 5 CCR 4631, and the
complainant may appeal the district's report to CDE within the 30-day timeframe provided within 5
CCR 4632.

The district shall investigate and prepare a written report pursuant to 5 CCR 4631. (5
CCR 15583)

Note: Option 1 below is for districts that do not allow complainants to appeal the compliance
coordinator's decision to the Governing Board. Option 2 is for districts that allow appeals to the
Board, and requires the coordinator’s decision within 30 calendar days so that the Board's decision
can still be given within the 60-day time limit.

OPTION 1:

Unless extended by written agreement with the complainant, the district's compliance
coordinator shall investigate the complaint and prepare a written report to be sent to
the complainant within 60 days of the district's receipt of the complaint. (5 CCR 15583;
5 CCR 4631)



BP 3555(h)
NUTRITION PROGRAM COMPLIANCE (continued)

OPTION 2:

Unless extended by-written agreement with the complainant, the district's compliance
coordinator shall investigate the complaint and prepare a written report to be sent to
the complainant within 30 calendar days of the district's receipt of the complaint. If the
complainant is dissatisfied with the compliance coordinator's decision, the complainant
may, within five business days, flie the complaint in writing with the Board.
N

The Board shall consider the matter at its next regular Board meeting or at a special
Board meeting convened in order to meet the 60-day time limit within which the
complaint must be answered pursuant to S CCR 4631. When required by law, the
matter shall be considered in closed session. The Board may decide not to consider the
complaint, in which case the coordinator's decision shall be final.

(cf. 9321 - Closed Session)

If the Board considers the complaint, the Board's decision shall be sent to the
complainant within 60 calendar days of the district's initial re(:ei\pt of the complaint or
within the time period that has been specified in a written>agreement with the
omplainant. (5 CCR 4631)

|_Note: The following paragraph is for use by all districts. o l

If the complainant is not satisfied with the findings in the district's report, the
complainant may appeal the decision to CDE by filing a written appeal within 30 days
of receiving the decision. (5 CCR 4632)

Legal Reference: (see next puge)



BP 3555(i)

NUTRITION PROGRAM COMPLIANCE (continued)

Legal Reference:
EDUCATION CODE
200-262.4 Prohibition of discrimination
42238.01 Definitions far purposes of funding
48985 Notices to parents in language other than English
49060-49079 Student records
49490-493590 Child nutrition programs
PENAL CODE
422.6 Interference with constitutional right or privilege
CODE OF REGULATIONS, TITLE 5
3080 Application of section
4600-4670 Uniform complaint procedures
4900-4965 Nondiscrimination in elementary and secondary education programs
15580-15584 Child nutrition programs complaint procedures
UNITED STATES CODE, TITLE 20
1400-1482 Individuals with Disabilities in-Education Act
I1681-1688 Discrimination based on sex or blindness, Title 1X
UNITED STATES CODE, TITLE 29
794 Section 504 of the Rehabilitation Act of 1973
UNITED STATES CODE, TITLE 42
20004-2000d-7 Title Vi, Civil Rights Act of 1964
2000e-2000e-17 Title VI, Civil Rights Act of 1964 as amended
S AL e Ll
12101-12213 Americans with Disabilities Act
CODE OF FEDERAL REGULATIONS, TITLE 7
210.19 National School Lunch Program, additional responsibilities
210.23 National School Lunch Program, district responsibilities
213.7 Special Milk Program, requirements for participation
213 14 Special Milk Program, nondiscrimination
220.7 School Breakfast Program, requirements for participation
220.13 School Breakfast Program, special responsibilities of state agencies
223.3 Summer Food Service Program, administration
2257 Summer Food Service Program, program monitoring and assistance
225.11 Summer Food Service Program, corrective action procedures
226.6 Child and Adult Care Food Program, state agency adniinistrative responsibilities
250.15 Out-of-condition donated foods, food recalls, and complaints
CODE OF FEDERAL REGULATIONS, TITLE 28
35.101-35.190 Americans with Disabilities Act
36.303 Nondiscrimination on the basis of disability, public accommodations, Aauxiliary aids and
services
CODE OF FEDERAL REGULATIONS, TITLE 34
100.1-100.13 Nondiscrimination in federal programs, effectuating Title VI
104.1-104.39 Section 504 of the Rehabilitation Act of 1973
106.1-106.61 Discrimination on the basis of sex, effectuating Title IX, especially:
106.9 Dissemination of policy

Management Resources. (see nex! page)



BP 3555(j)

NUTRITION PROGRAM COMPLIANCE (continued)

Management Resources:
CALIFORNIA DEPARTMENT OF EDUCATION PUBLICATIONS
Civil Rights_and Complaint Procedures for the US. Department of Agriculture Child Nutrition
Programs, June 2018rev—November 205
US. DEPARTMENT OF AGRICULTURE, FOOD AND NUTRITION SERVICE PUBLICATIONS
Civil Rights Compliance and Enforcement - Nutrition Programs and Activities, FNS Instruction 113-1,
November 2005
U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS PUBLICATIONS
Notice of Non-Discrimination, August 2010
WEB SITES
California Department of Education, Nutrition Services Division: htip:/iwww.cde.ca.gov/is/nu
U.S. Department of Agriculture, Food and Nutrition Services: http:/‘'www.fins. usda. gov
U.S. Department of Agriculture, Office for Civil Rights: hitp:/’'www.ascr.usda gov
U.S. Department of Education, Office for Civil Rights: http:/iwww2. ed goviocr

(7/10 7/16) 7/20

Policy Reference UPDATE Service

Copyright 2020 by California Scheol Boards Association, West Sacramento, California 95691
All rights reserved.
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CSBA Sample

Administrative Regulation

All Personnel AR 4030(a)

NONDISCRIMINATION IN EMPLOYMENT

Cautionary Notice: The following administrative regulation reflects federal Title 1X regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexual harassment. The
federal regulations preempt any conflicting state law or regulations, but the interaction between
federal and state law is not always clear. Districts should consult legal counsel if questions about a
potential conflict arise. Districts should also note that 18 states, including California, have sued the
U.S. Department of Education to stop the implementation of these regulations. A preliminary
injunction seeking to postpone the effective date of the regulations and prohibit their enforcement is
currently pending, If the court grants the injunction, portions of the following administrative
regulation will not take effect.

Note: Pursuant to Government Code 11138 and 2 CCR 11023, districts are mandated to adopt rules and
regulations to ensure that district programs and activities are free from unlawful dis€timinatory practices.
Pursuant to Government Code 12940, protections against discrimination apply to employees, job applicants,
persons who serve in unpaid internship or other fimited-duration programs to gain unpaid work experience,
volunteers, and independent contractors.

All allegations of discrimination in employment, including those involving an employee, job
applicant, intern, volunteer, or other person contracted to provide services to the district shall
be investigated and resolved in accordance with procedures specified in this administrative
regulation.

(cf 0410 - Nondiscrimination in District Programs and Activities)
(cf. 1240 - Volunteer Assistance)

(cf 3312 - Contracts)

(cf. 3600 - Consultants)

(cf- 4032 - Reasonable Accommodation)

Note: Many nondiscrimination laws and regulations require identification of an employee who is
responsible for compliance with the nondiscrimination laws. For example, pursuant to 34 CFR 104.7, 106.8,
and 110.25, the district is required to designate the person(s) responsible for the overall implementation of
the requirements of federal laws which prohibit discrimination on the basis of disability, sex, and age, i.e.,
Section 504 of the Rehabilitation Act of 1973 (29 USC 794), Titde IX of the Education Amendments of
1972 (20 USC 1681-1688), and the Age Discrimination in Employment Act (29 USC 621-634). The district
should fill in the blanks below to designate the responsible employee and contact information.

34 CFR 106.8, as amended by 85 Fed. Reg. 30026, requires the district to designate at least one
employee to coordinate its responsibilities under Title IX, who must be referred to as the Title IX
Coordinator. The Title IX Coordinator may be the same person designated below, or the district may
designate different employees to serve these functions. See AR 4119.11/4219.11/4319.11 - Sexual
Harassment. The Title IX Coordinator is responsible for receiving complaints of sexual harassment
and determining whether they should be handled in accordance with the procedures specified in this
administrative regulation or in accordance with AR 4119.12/4219.12/4319.12 - Title IX Sexual
Harassment Complaint Procedures; see section on " Complaint Procedure" below.




AR 4030(b)
NONDISCRIMINATION IN EMPLOYMENT (continued)

The district designates the position identified below as its coordinator for nondiscrimination
in employment (coordinator) to organize and manage the district's efforts to comply with
state and federal nondiscrimination laws and to answer inquiries regarding the district's
nondiscrimination policies. The coordinator may be contacted at:

h%{?%&n)f ?r'mdi_@,]
B 0 e Qo Eoumhid0, (A 9202
o= U5- 40!
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Measures to Prevent Discrimination

Note: Pursuant to Government Code 12940 and 2 CCR 11023, the district is required to take all reasonable
steps to prevent unlawful discrimination and harassment. 2 CCR 11023 specifies certain requirements to be
included in the district's policy. The following section reflects the requirements of 2 CCR 11023 and other
applicable laws or regulations, as indicated.

To prevent unlawful discrimination, harassment, and retaliation in district employment, the
Superintendent or designee shall implement the following measures:

Note: Pursuant to Government Code 12950, districts are required to post the California Department of Fair
Employment and Housing's (DFEH) posters entitled Califoria Law Prohibits Workplace Discrimination
and Harassment and Transgender Rights in the Workplace, as provided in item #1. DFEH rules require that
these materials be posted electronically and in every location where the district has employees (e.g., district
office, hiring office, each schoo! site). These posters and the rules for posling are available on the DFEH
web site. : '

In addition, 2 CCR 11049 requires posting a notice of the rights and obligations of employees who are
pregnant, have a related medical condition, or are recovering from childbirth. Also see AR
4161.8/4261.8/4361.8 - Family Care and Medical Leave.

L. Display in a prominent and accessible location at every work site where the district
has employees, and post electronically in a conspicuous location on computers for
employee use, up-to-date California Department of Fair Employment and Housing
(DFEH) posters on the prohibition of workplace discrimination and harassment, the
rights of transgender employees, and the rights and obligations of employees who are
pregnant, have a related medical condition, or are recovering from childbirth
(Government Code 12950; 2 CCR 11013, 11023, 11049)

(cf. 4119.11/4219.11/4319.11 - Sexual Harassment}
(cf 4161.8/4261.8/4361.8 - Family Care and Medical Leave)



AR 4030(c)

NONDISCRIMINATION IN EMPLOYMENT (continued)

2. Publicize the district's nondiscrimination policy and regulation, including the
complaint procedures and the coordinator's contact information, by: (5 CCR 4960; 34
CFR 100.6, 106.9)

a.

Including them in each announcement, bulletin, or application form that is
used in employee recruitment

Posting them in all district schools and offices, including staff lounges and
other prominent locations

Posting them on the district's web site and providing easy access to them
through district-supported social media, when available

(cf. 1113 - District and School Web Sites)
(cf 1114 - District-Sponsored Social Media)
fcf 4111/4211/4311 - Recruitment and Selection}

3. Disseminate the district's nondiscrimination policy and administrative regulation to
all employees by one or more of the following methods: (2 CCR 11023)

a.

€.

Printing and providing a copy to all employees, with an acknowledgment form
for each employee to sign and return

Sending a copy via email with an acknowledgment return form

Posting a copy on the district intranet with a tracking system ensuring all
employees have read and acknowledged receipt of the policies

Discussing the policy and regulation with employees upon hire and/or during
a new hire orientation session

Any other way that ensures employees receive and understand the policy

(cf 4112.9/4212.9/4312.9 - Employee Notifications)

4, Provide to employees a handbook which contains information that clearly describes
the district's nondiscrimination policy, procedures for filing a complaint, and
resources available to employees who believe they have been the victim of any
discriminatory or harassing behavior

Notc:  Optional item #5 below provides for training regarding the district's discrimination policy and
reporting procedures. For requirements specifically pertaining to sexual harassment training, see AR

4119.11/4219.11/4319.11 - Sexual Harassment, Pursuant-to-Gevernment Code 129504 -as-amended by-SB

M



AR 4030(d)

NONDISCRIMINATION IN EMPLOYMENT (continued)

?—?E—GGh—!—l—S—S&am&es—ef—Eﬂ«lD} any Mt {h&t mmmwmmm

Provide training regarding the district's nondiscrimination policy, including what
constitutes unlawful discrimination, harassment, and retaliation and how and to whom
a report of an incident should be made

The district may also provide bystander intervention training to employees which
includes information and practical guidance on how to recognize potentially
problematic behaviors and which may motivate them to take action when they
observe such behaviors. The training and education may include exercises to provide
employees with the skills and confidence to intervene as appropriate and to provide
them with resources they can call upon that support their intervention. (Government
Code 12950.2)

{(cf. 4131 - Sraff Development)
(cf. 4231 - Staff Development)
(cf- 4331 - Staff Development}

6. Periodically review the district's recruitment, hiring, and promotion processes and
regularly monitor the terms, conditions, and privileges of employment to ensure
district compliance with law

7. For any district facility where 10 percent of employees have a language other than

English as their spoken language, translate the policy into every language spoken by
at least 10 percent of the workforce (2 CCR 11023}

Complaint Procedure

Note:

2 CCR 11023 mandates that a district's policy include a complaint process with specified

requirements. Some of the requirements of 2 CCR 11023 are similar to those required under existing case
law.

Courts have held that liability may be mitigated for hostile environment employment discrimination when
(1) the employer took reascnable care to prevent and promptly correct the discriminatory or harassing
conduct (i.e., provided a complaint procedure) and (2) the aggrieved employee unreasonably failed to take
advantage of corrective opportunities offered by the employer (i.e., failure to file a complaint). In its June

1999 Enforcement Guidance: Vicarious Emplover Liability for Unlawful Harassment by Supervisors, the |

Equal Employment Opportunity Commission (EEOC) outlines the elements of an effective complaint
procedure to include (1) a clear explanation of the process; (2) protection against retaliation; (3) designation
of multiple individuals authorized to receive complaints; (4) a mechanism for prompt, thorough, and
impartial investigation; (5) assurance of immediate and appropriate correclive action; and (6} information
about time frames for filing charges with EEOC or DFEH.




AR 4030(e)

NONDISCRIMINATION IN EMPLOYMENT (continued)

While EEOC's guidance recommends a "prompt" investigation, neither the law nor EEOC delineates a
specific time frame for resolution. EEOC's guidance acknowledges that whether an investigation is
considered "prompt" may vary depending on the seriousness and complexity of the circumstances and that
intermediate measures may be necessary to prevent further harassment during the investigation. The
following section, including the listed timelines, is consistent with EEOC's guidance and should be modified
to reflect district practice.

In lieu of using the procedures described below, complaints of sexual harassment must be addressed
through the federal Title IX complaint procedures established pursuant to 34 CFR 106.44-106.45, as
added by 85 Fed. Reg. 30026, if the alleged conduct meets the federal definition of sexual harassment. |
Pursuant to 34 CFR 106.30, Title IX sexual harassment includes (1) a district employee conditioning
the provision of a district aid, benefit, or service on an individual's participation in unwelcome sexual
conduct; (2) unwelcome conduct determined by a reasonable person to be so severe, pervasive, and
ohjectively offensive that it effectively denies a person equal access to the district's education program
or activity; or (3) sexual assault, dating violence, domestic violence, or stalking as defined in 20 USC
1092 and 34 USC 12291. See BP/AR 4119.11/4219.11/4319.11 - Sexual Harassment and AR
4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaint Procedures.

Complaints of sexual harassment shall be investigated and resolved in accordance with
AR 4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaint Procedures if the
alleged conduct meets the definition of sexual harassment pursuant to 34 CFR 106.30.

Any other complaint alleging unlawful discrimination or harassment shall be addressed in
accordance with the following procedures:

1.

Notice and Receipt of Complaint: A complainant may inform a direct supervisor,
another supervisor, the coordinator, the Superintendent or, if available, a complaint
hotline or an ombudsman. The complainant's direct supervisor may be bypassed in
filing a complaint when the supervisor is the subject of the complaint.

The complainant may first attempt to resolve the situation informally with the
complainant's supervisor before filing a written complaint.

A supervisor or manager who has received information about an incident of
discrimination or harassment, or has observed such an incident, shall report it to the
coordinator, whether or not the complainant files a written complaint,

The written complaint should contain the complainant's name, the name of the
individual who allegedly committed the act, a description of the incident, the date and
location where the incident occurred, any witnesses who may have relevant
information, any available evidence of the discrimination or harassment, and any
other pertinent information which may assist in investigating and resolving the
complaint.



AR 4030()

NONDISCRIMINATION IN EMPLOYMENT (continued)

2. Investigation Process: The coordinator shall initiate an impartial investigation of an
allegation of discrimination or harassment within five business days of receiving
notice of the alleged discriminatory or harassing behavior, regardless of whether a
written complaint has been filed or whether the written complaint is complete.

The coordinator shall meet with the complainant to describe the district's complaint
procedure and discuss the actions being sought by the complainant in response to the
allegation. The coordinator shall inform the complainant that the investigation of the
allegations will be fair, timely, and thorough and will be conducted in a manner that
provides all parties due process and reaches reasonable conclusions based on the
evidence collected. The coordinator shall also inform the parties that the
investigation will be kept confidential to the extent possible, but that some
information may be disclosed as necessary to conduct an effective investigation.

(¢f 3580 - District Records)
(cf 4112.6/4212.6/4312.6 - Personnel Files)
fcf 4119.23/4219.23/4319.23 - Unauthorized Release of Confidential/Privileged Information)

If the coordinator determines that a detailed fact-finding investigation is necessary,
the investigation shall begin immediately. As part of this investigation, the
coordinator should interview the complainant, the person accused, and other persons
who could be expected to have relevant information.

The coordinator shall track and document the progress of the investigation to ensure
reasonable progress and shall inform the parties as necessary.

When necessary to carry out the investigation or to protect employee safety, the
coordinator may discuss the complaint with the Superintendent or designee, district
legal counsel, or the district's risk manager.

The coordinator shall also determine whether interim measures, such as scheduling
changes, transfers, or leaves, need to be taken before the investigation is completed in
order to prevent further incidents. The coordinator shall ensure that such interim
measures do not constitute retaliation.

3 Written Report on Findings and Remedial/Corrective Action: No more than 20
business days after receiving the complaint, the coordinator shall conclude the
investigation and prepare a written report of the findings. This timeline may be
extended for good cause. If an extension is needed, the coordinator shall notify the
parties and explain the reasons for the extension.

The report shall include the decision and the reasons for the decision and shall
summarize the steps taken during the investigation. If a determination has been made



AR 4030(g)

NONDISCRIMINATION IN EMPLOYMENT (continued)

that discrimination or harassment occurred, the report shall also include any
corrective action(s) that have been or will be taken to address the behavior, provide
appropriate options for remedial actions and resolutions for the complainant, and
ensure that retaliation or further discrimination or harassment is prevented. The report
shall be presented to the Superintendent or designee.

A summary of the findings shall be presented to the complainant and the person
accused.

Appeal to the Governing Board: The complainant or the person accused may
appeal any findings to the Board within 10 business days of receiving the written
report of the coordinator's findings. The Superintendent or designee shall provide the
Board with all information presented during the investigation. Upon receiving an
appeal, the Board shall schedule a hearing as soon as practicable. Any complaint
against a district employee shall be addressed in closed session in accordance with
law. The Board shall render its decision within 10 business days.

{cf 1312.1 - Complaints Concerning District Employees)
(cf” 9321 - Closed Session)

Other Remedies

Note: Items #1-3 below state the time limits within which complaints must be filed.

EEOC's guidance states that it is important for employers' nondiscrimination policies to contain information
about timeframes for filing charges of unlawful discrimination or harassment with EEQOC or DFEH.
Employees should be informed that the deadline for filing charges starts to run from the last date of the
unlawful act, not from the conclusion of the district's complaint investigation. Pursuant to DFEH
procedures, DFEH will automatically forward any complaint it has accepted for investigation to EEOC
when the matter falls within EEOC's jurisdiction,

In addition to filing a discrimination or harassment complaint with the district, a person may
file a complaint with either DFEH or the Equal Employment Opportunity Commission

(EEOC). The time limits for filing such complaints are as follows:

Note: As amended by AB 9 (Ch. 709, Statutes of 2019), Government Code 12960 extends the period of
time in which a complaint alleging employment discrimination pursuant to Government Code 12940-12952
may be filed with DFEH, from one year to three years following the alleged discriminatory act(s). That
period may be extended under certain circumstances. Districts should consult legal counsel if any questions
arise.

1.

exists pursuant to Government Code 12960 (Government Code 12960)

For filing a complaint with DFEH alleging a violation of Government Code 12940-
12952, within three years of the alleged discriminatory act(s), unless an exception

wls



AR 4030(h)

NONDISCRIMINATION IN EMPLOYMENT (continued)

Note: 42 USC 2000e-5 specifies that a person must file a discrimination complaint with EEOC within 180
days of the alleged discriminatory act. Pursuant to 42 USC 2000e-5, the 180-day timeline for compensation
discrimination starts when the discriminatory paycheck is received and that each discriminatory paycheck
restarts the timeline for the filing of a complaint.

2. For filing a complaint with EEOC, within 180 days of the alleged discriminatory
act(s) (42 USC 2000e-5)

3. For filing a complaint with EEOC after first filing a complaint with DFEH, within
300 days of the alleged discriminatory act(s) or within 30 days after the termination
of proceedings by DFEH, whichever is earlier (42 USC 2000e-5)

(3/19 12/19) 7/20
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CSBA Sample
Board Policy

All Personnel BP 4119.11(a)
4219.11
SEXUAL HARASSMENT 4319.11

Cautionary Notice: The following administrative regulation reflects federal Title IX regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexual harassment. The
federal regulations preempt any conflicting state law or regulations, but the interaction between
federal and state law is not always clear. Districts should consult fegal counsel if questions about a
potential conflict arise. Districts should also note that 18 states, including California, have sued the
U.S. Department of Education to stop the implementation of these regulations. A preliminary
injunction seeking to postpone the effective date of the regulations and prohibit their enforcement is
currently pending. If the court grants the injunction, portions of the following administrative
regulation will not take effect.

Note: Education Code 231.5, 2 CCR 11023, and 34 CFR 106.8 mandates the district to have a written
policy on sexual harassment. As part of this mandate, the district also should adopt a sexual harassment
policy related to students; see BP/AR 5145.7 - Sexual Harassment.

Creseratbey oty Tecognive meﬂw-s—e-ﬂeandua{—amm«ﬁg e-euﬂai—hamsmneﬁl—Qutd FF&QHB—{—H’H&" ul

tatory-behavior againsta—complainant—withess;,or other—participant
complaint-proeess—Pursuani to-Gevernment Code 12940 and 2 CCR11009 interns—volunteers, and—job
applicants-areentitled-to-the same-protection-against-sexual harassmentas-applicable to-employees.

Sexual harassment is prohibited pursuant to Title VII of the Civit Rights Act of 1964 (42 USC 2000e-2000e-
17) and/or Title IX of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82), as
well as the California Fair Employment and Housing Act (Government Code 12900-12996). Whether a
complaint of sexual harassment is addressed through federal Title IX complaint procedures adopted
pursuant to 34 CFR 106.44-106.45, as added by 85 Fed. Reg. 30026, or procedures adopted pursuant
to 2 CCR 11023 is dependent on whether the alleged conduct meets the more stringent federal
definition of sexual harassment or the state definition. See the accompanying administrative
regulation, AR 4030 - Nondiscrimination in Employment, and AR 4119.12/4219.12/4319.12 - Title IX
Sexual Harassment Complaint Procedures.

Pursuant to 2 CCR 11034, the district may be liable for sexual harassment committed by a supervisor,
coworker, or a third party. Pursuant to Government Code 12940, employers may also be held liable for
sexual harassment committed against their workers by clients, customers, or other third parties if they knew
or should have known of the harassment and failed to take immediate and appropriate corrective action to
stop the harassment.

Fhis The following policy shall apply to all district employees,~and-to-other—persons—on
aistriet-property-or—with-some-employment relationship—with—the -distriet—such—as interns,

volunteers, contractors, and job applicants, and other persons with an employment
relationship with the district.



BP 4119.11(b)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

The Governing Board is committed to providing a safe work environment that is free of
harassment and intimidation. The Board prohibits sexual harassment against district
employees and retaliatory behavior or action against any person who complains, testifies, or
otherwise participates in the complaint process established for the purpose of this policy.

fcf- 0410 - Nondiscrimination in District Programs and Activities)
(cf 4030 - Nondiscrimination in Empiloyment)

Note: Government Code 12940 clarifies that sexual harassment includes harassment based on Sex, .
gender, pregnancy, childbirth, or related medical conditions.

Sexual harassment includes, but is not limited to, harassment that is based on the sex, gender,
gender identity, gender expression, or sexual otientation of the victim and harassment
based on pregnancy, childbirth, or related medical conditions.

Liok " |

Note: Federal and state courts have provided guidance that may help employers avoid liability or mitigate
damages in sexual harassment cases. In Department of Health Services v. Superior Court (McGinnis), the
California Supreme Court outlined measures that may constitute mitigating factors in the assessment of
damages, including establishing anti-harassment policies, communicating those policies to employees,
consistently enforcing the policies, preserving the confidentiality of employees who report harassment, and
preventing retaliation against reporting employees. The U.S. Supreme Court in Butlington Industries v.
Ellerth held that, for certain claims under federal law, an employer may defend against sexual harassment |
claims by proving that (1) reasonable care was exercised to prevent and promptly correct any sexually

harassing behavior, and (2) the employee (victim) failed to take advantage of the preventive and corrective |
opportunities provided by the employer. |




BP 4119.11(c)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

Pursuant to Government Code 12950.1, as amended by SB 778 (Ch. 215, Statutes of 2019), employers
with50 five or more employees are required to provide #we—hours—ef sexual harassment training to
supervisory and nonsupervisory employees. See the accompanying administrative regulation for timelines |
and training requirements,

Items #1-4 below reflect the courts’ guidance and Government Code 12950.1, and should be modified to
reflect district practice.

The Superintendent or designee shall take all actions necessary to ensure the prevention,
investigation, and correction of sexual harassment, including but not limited to:

1. Providing training to employees in accordance with law and administrative regulation

2. Publicizing and disseminating the district's sexual harassment policy to employees
and others to whom the policy may apply

fef 1294212 04312 0 Employee Netifications)
3. Ensuring prompt, thorough, and fair, and equitable investigation of complaints
4. Taking timely and appropriate corrective/remedial action(s), which may require

interim separation of the complainant and the alleged harasser and subsequent
monitoring of developments

Note: The following optional paragraph reflects a recommendation of the U.S. Equal Employment
Opportunity Commission's informal guidance Promising Practices for Preventing Harassment and may be
revised to reflect district practice.

The Superintendent or designee shall periodically evaluate the effectiveness of the district's
strategies to prevent and address harassment. Such evaluation may involve conducting
regular anonymous employee surveys to assess whether harassment is occurring or is
perceived to be tolerated, partnering with researchers or other agencies with the needed
expertise to evaluate the district's prevention strategies, and using any other effective tool for
receiving feedback on systems and/or processes. As necessary, changes shall be made to the
harassment policy, complaint procedures, or training.

Sexual Harassment Reports and Complaints

coworker—ora-third-party—In-addition—aspart-of itsaffirmative-duty te-prevent sexual harassment —the
MWHEE@%WHWMCFR 106.8, as |

amended by 85 Fed. Reg. 30026, requires the district to designate at least one employee to coordinate

Note: Pusrwnto-2 CCR | 034, the-districtmay-be hnble-{or sexual hma&mm—eammi&ed—byﬂ»méﬂim; ‘



BP 4119.11(d)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

its responsibilities under Title IX, who must be referred to as the Title IX Coordinator. See the
accompanying administrative regulation.

34 CFR 106.44, as added by 85 Fed. Reg. 30026, requires the district, when there is actual knowledge
| of sexual harassment, to respond promptly in a manner that is not unreasonable in light of the known
circumstances and in compliance with Title IX regulations. 34 CFR 106.30, as added, defines "actual
knowledge” as notice of sexual harassment or allegations of sexual harassment being submitted to the
district's Title IX Coordinator, any official of the district who has authority to institute corrective
measures, or any employee of an elementary or secondary school. For this reason, the district should
train all employees regarding the reporting process.

In Faragher v. City of Boca Raton, one of the factors relied on by the U.S. Supreme Court in finding liability
for harassment by a supcrvisor was the failure of the policy to provide an assurance to its employees that
| harassing supervisors may be bypassed in registering complaints.

Any-dDistrict employees who feels that he/she-has they have been sexually harassed in the
performance of histher their district responsibilities or who has have knowledge of any
incident of sexual harassment by or against another employee shall immediately report the
incident to histher their direct supervisor, anether-superviser-a district administrator, or
the district's Title IX Ceoordinator fer—nendiserimination,—the—Superintendent, or, i

available,a—complainthothre—or an ombudsman. An—empleyee Employees may bypass
histher their supervisor in filing a complaint where-if the supervisor is the subject of the

complaint. A supervisor or administrator who receives a harassment complaint shall
promptly notify the Title IX Ceoordinator.

Mote: In Faraghervtrtyof BocaBatononeof the faciors relied ﬂnby—%@%—&ﬂﬁéﬁ&—(—&%ﬂ—bﬂ—ﬁ%ﬂ
bLability for harassment by asupervisor was the failure-of the pohieyto-provide-an-assurance to its employees
Hhat harsssing sepeevisorsmay be bypassed in registering complaintys:

Eampliites of sexunt Huarassment shaﬂ—be—ﬁ-led—aﬂd—mvemga%ed—m—aeumdame with the
complaint—procedure—speeified—in AR -4030—Nendiserimination—n—Employment-—An
employee-may bypass—his/her superviser-in-filing-a-complaint wherethe superviser is the
subjeet-of the-complant

Once notified, the Title IX Coordinator shall ensure the complaint is addressed through
either AR 4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaint Procedures
for complaints meeting the Title IX definition of sexual harassment or AR 4030 -
Nondiscrimination in Employment for complaints meeting the state definition, as
applicable, and shall offer supportive measures to the complainant.

(cf. 4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaints)



BP 4119.11(e)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

All-complaintsand-allegations of sexual-harassment-shall-be kept-confidential-to-the extent
CORHH23)

['Note: In addition to district discipline imposed on employees who engage in sexual harassment,
Government Code 12940 provides that such employees may be held personally liable in a court of law for
any damage to the victim(s).

Upon investigation of a sexual harassment complaint, aAny district employee whe-found
to have engagesd or participatesd in sexual harassment or whe-aids;-abets;-incitescompels;
or-coerces to have aided, abetted, incited, compelled, or coerced another to commit sexual
harassment in violation of this policy is shall be subject to disciplinary action, up to and
including dismissal, in accordance with law and the applicable collective bargaining
agreement.

{cf 4117.74317.7 - Employment Status Reports)
fcf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf 4218 - Dismissal/Suspension/Disciplinary Action)

Legal Reference:
EDUCATION CODE
200-262.4 Prohibition of discrimination on the basis of sex
GOVERNMENT CODE
12900-12996 Fair Employment and Housing Act, especially.
12940 Prohibited discrimination
12950 Sexual harassment; distribution of information
12950.1 Sexual harassment training
LABOR CODE
1101 Political activities of employees
1102.1 Discrimination: sexual orientation
CODE OF REGULATIONS, TITLE 2
11009 Employment discrimination
11021 Retaliation
11023 Harassment and discrimination prevention and correction
11024 Sexual harassment training and education
11034 Terms, conditions, and privileges of employment
CODE OF REGULATIONS, TITLE 5
4900-4965 Nondiscrimination in elementary and secondary education programs reeeiving-—state
Framsislasrisranss

Legal Reference continued: (see next page)



BP 4119.11(f)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

Legal Reference: (continued)
UNITED STATES CODE, TITLE 20
1681-1688 Title iX prekibition-against-discrimination-of the Education Amendments of 1972
UNITED STATES CODE, TITLE 42
2000e-2000e-17 Title VI, Civil Rights Act of 1964, as amended
CODE OF FEDERAL REGULATIONS, TITLE 34
106.1-106.9 Nondiscrimination on the basis of sex in education programs or activities
106.51-106-61 106.82 Nondiscrimination on the basis of sex in employment in education programs or
activities
COURT DECISIONS
Department of Health Services v. Superior Court of California, (2003) 31 Cal.4th 1026
Faragher v City of Boca Raton, (1998} 118 8.Ct. 2275
Burlington Industries v. Ellreth, (1998) 118 S.Ct. 2257
Gebser v. Lago Vista Independent School District, (1998) 118 8.Ct. 1989

Oncale v. Sundowner Offshore Serv. Inc., (1998) 118 8.Ct. 998
Meritor Savings Bank_FSB v. Vinson et al,, (1986) 447 U.S. 57

Management Resources:

U.S EQUAL EMPLOYMENT OPPORTUNITY COMMISSION PUBLICATIONS

Promising Practices for Preventing Harassment, November 2017
WEB SITES

Cualifornia Department of Fair Employment and Housing: htp:/‘www.dfeh.ca.gov
Equal Employment Opportunity Commission: http://'www.eeoc.gov

U.S. Department of Education, Office for Civil Rights:

http:/iwww.ed gov/about/offices/list/ocr/index. htinl
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CSBA Sample
Exhibit

Business and Noninstructional Operations E 3555(a)

NUTRITION PROGRAM COMPLIANCE

NONDISCRIMINATION STATEMENT FOR NUTRITION PROGRAMS

Note: As part of its instructions to all recipients of federal funds for child nutrition programs, ENS the
U.S. Department of Agriculture (USDA) requires that all forms of communication available to the public
regarding program availability also contain information about that recipient's status as an equal opportunity
provider and the address of the agency with responsibility to handle complaints made against the recipient.
ENS The following exhibit presents prevides specific language provided by USDA for the notification,
which must not be modified in any way.-and-prohibitsits-medification-in-any way—The NS reguires that
aH-decumentspamphlets; brochures;,—and-other-materials be-updated-to-includeshe 2015 siatement-when
supplies are exhausted, butno-taterthan Seprember 30,2016,

The following statement shall be included, in a prominent location, on all forms
available to the public regarding the availability of the district's child nutrition
programs:

"In accordance with Federal civil rights law and U.S. Department of Agriculture
(USDA) civil rights regulations and policies, the USDA, its Agencies, offices, and
employees, and institutions participating in or administering USDA programs are
prohibited from discriminating based on race, color, national origin, sex, disability,
age, or reprisal or retaliation for prior civil rights activity in any program or activity
conducted or funded by USDA.

Persons with disabilities who require alternative means of communication for
program information (e.g., Braille, large print, audiotape, American Sign Language,
etc.), should contact the Agency (State or local) where they applied for benefits.
Individuals who are deaf, hard of hearing or have speech disabilities may contact
USDA through the Federal Relay Service at (800) 877-8339. Additionally, program
information may be made available in languages other than English.

To file a program complaint of discrimination, complete the USDA Program
Discrimination Complaint Form, (AD-3027) found online at:
https://www.ascr.usda.gov/filing-program-discrimination-complaint-usda-
customer http/wwwaserusda-gevieomplaint—filing—eust html, and at any USDA
“fice, or write a letter addressed to USDA and provide in the letter all of the
prmation requested in the form. To request a copy of the complaint form, call (866)
w.% 1-9992. Submit your completed form or letter to USDA by:

mail: U.S. Department of Agriculture

Office of the Assistant Secretary for Civil Rights
1400 Independence Avenue, SW

Washington, D.C. 20250-9410;



E 3555(b)

NUTRITION PROGRAM COMPLIANCE (continued)

(2) fax: (202) 690-7442; or
(3) email: program.intake(@usda.gov
This institution is an equal opportunity provider."

On pamphlets, brochures, and flyers, in the same print size as the rest of the text, the district
may print a short version of the nondiscrimination statement, as follows:

"This institution is an equal opportunity provider."

7/20
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CSBA Sample

Administrative Regulation

All Personnel AR 4119.11(a)
4219.11
SEXUAL HARASSMENT 4319.11

Cautionary Notice: The following administrative regulation reflects federal Title IX regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexual harassment. However,
in June 2020, two motions for a preliminary injunction were filed seeking to postpone the effective
date of the regulations and prohibit their enforcement. If the court issues an injunction, portions of
this administrative regulation reflecting the Title IX regulations will not be in effect. CSBA will notify
districts when the court issues its decision.

Districts are also cautioned that the federal regulations preempt any conflicting state law or
regulations, but the interaction between federal and state law is not always clear. Districts should
consult legal counsel if questions arise.

Note: The following administrative regulation is mandated pursuant to Education Code 231.5 and includes
reasonable steps for preventing the occurrence of discrimination and harassment as required pursuant to
Government Code 12940 (California Fair Employment and Housing Act). The focus of this administrative
regulation is on sexual harassment by and of employees. Pursuant to Government Code 12940 and 2 CCR
11009, interns, volunteers, and job applicants are entitled to the same protection against sexual harassment
as applicable to employees.

For information related to sexual harassment involving students, see BP/AR 5145.7 - Sexual Harassment.

This The following administrative regulation shall apply to all allegations of sexual
harassment involving employees, interns, volunteers, and job applicants, but shall not be used
to resolve any complaint by or against a student.

Title IX Coordinator

Note: Pursuant to 34 CFR 106.8, districts that receive federal financial assistance are mandated to
designate an employee to ensure district compliance with Title IX of the Education Amendments of
1972 and its implementing regulations. The following paragraph specifies that the Title IX
Coordinator will be the same person(s} designated to serve as the coordinator for nondiscrimination
in employment pursuant to AR 4030 - Nondiscrimination in Employment. Districts may modify this
policy to designate separate district employees to serve these functions.

The district designates the following individual(s) as the responsible employee(s) to
coordinate its efforts to comply with Title IX of the Education Amendments of 1972, as
well as to investigate and resolve sexual harassment complaints under AR 4030 -
Nondiscrimination in Employment. The Title IX Coordinator(s) may be contacted at:

_A(Jé\ii ﬁ“} ?(ﬁ Y)L'.\Pé\
WS 0 os ool A el 5ol b, ]

(address) ’9 20,7

4



AR 4119.11(b)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

0.5 Y3%)

(telephone number)

(email) 5M £ %ﬂ‘?’i&ﬁlv —1-'\\)")i0\/‘1 nfi}/

icf. 4030 - Nondiscrimination in Employment)
fcf. 5145.7 - Sexual Harassment)
(cf. 5145.71 - Title IX Sexual Harassment Complaint Procedures)

The district shall notify employees, bargaining units, and applicants for employment of
the name or title, office address, email address, and telephone number of the district's
Title IX Coordinator. (34 CFR 106.8)

(cf. 4112.9/4212.9/4312.9 - Employee Notifications)

Definitions- Prohibited Conduct

Note: Alleged conduct that meets the federal definition of sexual harassment in 34 CFR 106.30, as
added by 85 Fed. Reg. 30026, requires investigation and resolution through Title IX regulations; see
AR 4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaint Procedures. Pursuant to 34
CFR 106.30, sexual harassment includes (1) a district employee conditioning the provision of a district
aid, benefit, or service on an individual's participation in unwelcome sexual conduct; (2) unwelcome
conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive that it
effectively denies a person equal access to the district's education program or activity; or (3) sexual
assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 and 34 USC 12291)

Education Code 212.5 defines sexual harassment as any unwelcome sexual advance, request for sexual
favors, and other verbal, visual, or physical conduct of a sexual nature, made by someone in the
educational setting. Conduct that does not meet the definition of sexual harassment in 34 CFR 106.30
shall be investigated and resolved in accordance with AR 4030 - Nondiscrimination in Employment.

In Oncale v. Sundowner Offshore Services, Inc., the U.S. Supreme Court held that same-sex sexual
harassment could be actionable under Title VII of the Civil Rights Act of 1964 (42 USC 2000e-2000e-17).

Prohibited sexual harassment includes, but is not limited to, unwelcome sexual advances,
unwanted requests for sexual favors, or other unwanted verbal, visual, or physical conduct of
a sexual nature, regardless of whether or not the conduct is motivated by sexual desire.
Conduct is considered to be sexual harassment when made against another person of the
same or opposite sex in the work or educational setting when under any of the following
conditions: (Education Code 212.5; Government Code 12940; 2 CCR 11034)

1. Submission to the conduct is made explicitly or implicitly a term or condition of the
individual's employment.



AR 4119.11(c)

4219.11
4319.11
SEXUAL HARASSMENT (continued)
2. Submission to or rejection of the conduct is used as the basis for an employment
decision affecting the individual.
3. The conduct has the purpose or effect of having a negative impact upon the

individual's work performance or of creating an intimidating, hostile, or
offensive work environment.

34.  Submission to or rejection of the conduct is used as the basis for any decision
affecting the individual regarding benefits, services, honors, programs, or activities
available at or through the district.

Moter—Pursuantto—Government—Code 2040 —conduei may-mest—thedefinition—ei-—sexual -harassment
regardless-of whether er-notthe-aleged-harasser is- motivated by sexual desire forthe victim:

Note: Pursuant to Government Code 12940, the district may be held liable for sexual harassment committed
against employees by clients, customers, or other third parties if the district knew, or should have known, of
the harassment and failed to take immediate and appropriate corrective action to stop the harassment. The
following paragraph clarifies that sexual harassment may include acts by supervisors, co-workers, or other
parties and should be modified to reflect district practice.

Examples of actions that might constitute sexual harassment in the work or educational
setting, whether committed by a supervisor, a co-worker, or a non-employee, include, but are
not limited to:

1. Unwelcome verbal conduct such as sexual flirtations or propositions; graphic
comments about an individual's body; overly personal conversations or pressure for
sexual activity; sexual jokes or stories; unwelcome sexual slurs, epithets, threats,
innuendoes, derogatory comments, sexually degrading descriptions, or the spreading
of sexual rumors

2. Unwelcome visual conduct such as drawings, pictures, graffiti, or gestures; sexually
explicit emails; displaying sexually suggestive objects

3. Unwelcome physical conduct such as massaging, grabbing, fondling, stroking, or
brushing the body; touching an individual's body or clothes in a sexual way;
cornering, blocking, leaning over, or impeding normal movements



AR 4119.11(d)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

Training

fof. £342.3 - Uniform ComplameProcedires)
: S e .

Note: Government Code 12950.1, as amended by SB 778 (Ch. 215, Statutes of 2019), requires districts ]
with 50 five or more employees to provide tweheursef sexual harassment training and education to
supervisory and nonsupervisory employees by January 1, 2021 (or two years after a training provided

in 2019) and once every two years thereafter w—ewry—wpemse&mp-loyw -de-ﬁ-neéa&ﬂy emp-loyee
with-th . \ . - 2 =

HE T As amended Government Code 12950 1 requires that new nonsupervisory employees be
provided the training within six months of hire, consistent with the requirement for all AH newly hired
supervisors or employees promoted to a supervisory position must receive-the-traing-withisrsixmonthsof
their hire-or-assumption-of the supervisery position. Compliance with this law does not insulate the district
from any liability for harassment.




AR 4119.11(e)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

Governing Board members, as elected officials, are not usually considered "supervisors"; however, since
Board members have the authority to hire, reward, or discipline the Superintendent and other employees,
Board members may also be required to receive sexual harassment training. Districts should consult with
legal counsel to ensure that the appropriate individuals receive training.

Every two years, the Superintendent or designee shall ensure that supervisory employees
receive at least two hours, and nonsupervisory employees receive at least one hour, of
classroom or other effective interactive training and education regarding sexual harassment.
All sueh newly hired employees and er preineted employees promoted to a supervisory
position shall receive training within six months of their assumption of the new position.
(Government Code 12950.1)

A supervisory employee is any employee having the authority, in the interest of the district,
to hire, transfer, suspend, lay off, promote, discharge, assign, reward, or discipline other
employees, or the responsibility to direct them, adjust their grievances, or effectively
recommend such action, when the exercise of the authority is not of a merely routine or
clerical nature, but requires the use of independent judgment. (Government Code 12926)

(cf 4300 - Administrative and Supervisory Personnel)

Such training may be completed by employees individually or as part of a group
presentation, may be completed in shorter segments as long as the applicable hourly
requirement is met, and may be provided in conjunction with other training provided
to the employees. The training shall be presented by trainers or educators with
knowledge and expertise in the prevention of harassment, discrimination, and
retaliation. (Government Code 12950.1)

Note: —Govemment Code 129501 and 2 CCR 024 require—that the trainingfor supervisory-employees |
MMEWWM*MHM«MWMW
prevenien-of hatassment-diverunination, and retalintion.

The dlStrlCtS sexual harassment trammg and educatlon program far—s&pewrseryempleyeee
E'hﬂ‘]'l' 5 r g H




AR 4119.11(f)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

sexual-harassment, as well-asimplementing mechanisms—to-promptly address and correet

wrongful behavior. The #training shall include, but is not limited to, the following:
(Government Code 12950.1; 2 CCR 11024)

1.

2

Information and practical guidance regarding federal and state laws en concerning
the prohibition, prevention, and correction of sexual harassment; the remedies

avatable tosexual - harassmentietims in civil actiens;-and-petential-distnct and/or
prihin pebeed o prer e o el b

The types of conduct that constitute sexual harassment and-practieal-examples-which
iHustratesexuat-harassmentdiserimination, and retahation using-tratng rodakites
such as role-plays,—ease studies; andsroup-divenssions, based on factual-seenaries
taken from case law, news and mediaaecounts and-hypothetienls-based on workplace
suations and other seurees

Remedies available for victims in civil actions, and potential employer/individual
exposure/liability

Strategies to prevent harassment in the workplace

A—supervisor's Supervisors’' obligation to report sexual harassment, discrimination,
and retaliation of which he/she they becomes aware and what to do if the superdser

6.

7.

9.

Practical examples which illustrate sexual harassment, discrimination, and retaliation
using training modalities such as role plays, case studies, and group discussions,
based on factual scenarios taken from case law, news and media accounts, and
hypotheticals based on workplace situations and other sources

The limited confidentiality of the complaint process

Resources for victims of unlawful harassment, such as to whom they should report
any alleged harassment

Steps necessary to take appropriate remedial measures to correct harassing
behavior, which includes the district's obligation to conduct an effective
workplace investigation of a harassment complaint



AR 4119.11(g)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

10.

5:11.

What to do if the supervisor is personally accused of harassment

The essentlal elements of the district's anti-harassment pollcy—l-ﬁelﬂdmg—the—hmﬁed

how to use the policy if a harassment complaint is ﬁled

Employees shall receive a copy of the district's sexual harassment policy and
administrative regulations, which they shall read and acknowledge that they have
received.

Information, including pPractical examples, of harassment based on gender identity,
gender expression, and sexual orientation

Prevention of abusive conduct, including a review of the definition and elements
of abusive conduct pursuant to Government Code 12950.1, the negative effects
that abusive conduct has on the victim and other in the workplace, the
detrimental consequences of this conduct on employee productivity and morale,
and that a single act does not constitute abusive conduct unless the act is severe
or egregious

The Superintendent or designee shall retain for at least two years the records of any training
provided to supervisory employees. Such records shall include the names of trained
employees, date of the training, the type of training, and the name of the training provider. (2
CCR 11024)

Notifications

Mote:—Edueation-Code 2315 requiresthat the distriet providecopies ol s pelicy-on-sexual-harassment to
staff, -as—speeified—belowlnaddition 2 CCR 1024 requires—that supervisory—employees—undergoing
mandatory training receive acopy of the-distriet's polioy and-acknowledge receiptof the poliey; see-item #6
in ihe section ' Training abeve




AR 4119.11(h)
4219.11
4319.11

SEXUAL HARASSMENT (continued)

The Superintendent or designee shall notify employees that the district does not
discriminate on the basis of sex as required by Title IX, that the Title IX
nondiscrimination requirement extends to employment, and that inquiries about the
application of Title IX to the district may be referred to the district's Title IX
Coordinator and/or to the Assistant Secretary for Civil Rights, U.S. Department of
Education. (34 CFR 106.8)

A copy of the Board policy and this administrative regulation shall: (Education Code 231.5)
1. Be displayed in a prominent location in the main administrative building, district

office, or other area of the school where notices of district rules, regulations,
procedures, and standards of conduct are posted

2. Be provided to every district employee at the beginning of the first quarter or
semester of the school year or whenever a new employee is hired

fef A1 2 942 2 043429 Employee Notifieations)

3. Appear in any school or district publication that sets forth the school's or district's
comprehensive rules, regulations, procedures, and standards of conduct

Note: Government Code 12950 requires the Department of Fair Employment and Housing (DFEH) to
develop an information sheet on employment discrimination and the illegality of sexual harassment and a
poster regarding the rights of transgender employees. Fhis-decument-is These documents are available
on DFEH's web site.

All employees shall receive a copy of an information sheet prepared by the California
Department of Fair Employment and Housing (DFEH) or the district that contains, at a
minimum, components on: (Government Code 12950)

1. The illegality of sexual harassment

2. The definition of sexual harassment under applicable state and federal law

3. A description of sexual harassment, with examples

4. The district's complaint process available to the employee

5. The legal remedies and complaint process available through DFEH and the Equal

Employment Opportunity Commission (EEOC)

6. Directions on how to contact DFEH and the EEOC



AR 4119.11(1)

4219.11
4319.11
SEXUAL HARASSMENT (continued)
7. The protection against retaliation provided by 2 CCR 11021 for opposing harassment

prohibited by law or for filing a complaint with or otherwise participating in an
investigation, proceeding, or hearing conducted by DFEH and the EEOC

Mote: Government Coda 12050 as amended by SH-396-(Ch. 858, Siatuies of 21Ty requires districtsto
pest; h & prominent and accessibletocation apesterdeveloped by DFEH regarding teanseender rabis This
poster is availableon DEEH' s web sia

In addition, the district shall post, in a prominent and accessible location, the DFEH poster on
discrimination in employment and the illegality of sexual harassment and the DFEH poster
regarding transgender rights. (Government Code 12950)

(3/16 3/18) 7/20
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CSBA Sample

Administrative Regulation

All Personnel AR 4119.12(a)
4219.12
TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES 4319.12

Cautionary Notice: The following administrative regulation reflects federal Title IX regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexual harassment. The
federal regulations preempt any conflicting state law or regulations, but the interaction between
federal and state law is not always clear. Districts should consult legal counsel if questions about a
potential conflict arise. Districts should also note that 18 states, including California, have sued the
U.S. Department of Education to stop the implementation of these regulations. A preliminary
injunction seeking to postpone the effective date of the regulations and prohibit their enforcement is
currently pending. If the court grants the injunction, the following administrative regulation will not
take effect.

Note: Title 1X of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82) I
prohibits discrimination based on sex, including sexual harassment, and mandates that the district
adopt and publish complaint procedures. '

The following administrative regulation reflects the Title IX complaint procedure detailed in 34 CFR
106.44-106.45, as added by 85 Fed. Reg. 30026, which must be used, effective August 14, 2020, to
address any complaint of sexual harassment that meets the definition in 34 CFR 106.30. Pursunant to
34 CFR 106.30, allegations of sexual harassment governed by these regulations include (1) a district
employee conditioning the provision of a district aid, benefit, or service on an individual's
participation in unwelcome sexual conduct; (2) unwelcome conduct determined by a reasonable
person to be so severe, pervasive, and objectively offensive that it effectively denies a person equal
access to the district's education program or activity; or (3) sexual assault, dating violence, domestic
violence, or stalking as defined in 20 USC 1092 and 34 USC 12291. Alleged sexual harassment in
employment that does not meet this definition should be addressed through the district's complaint
procedures described in AR 4030 - Nondiscrimination in Employment.

34 CFR 106.44 requires the district, when there is actual knowledge of sexual harassment, to respond
promptly in a manner that is not deliberately indifferent. 34 CFR 106.30 defines "actual knowledge"
as notice of sexual harassment or allegations of sexual harassment being submitted to the district's
Title IX Coordinater, any official of the district who has authority to institute corrective measures, or
any employee of an elementary or secondary school. A district is deliberately indifferent only if its
response to Title IX sexual harassment is clearly unreasonable in light of the known circumstances.

Application of the Title IX complaint procedures to the facts of a specific complaint may implicate
complicated questions about the intersection of state law, federal law, and, in cases involving
employees, the applicable collective bargaining agreement. Districts with questions about specific
complaints are strongly encouraged to consuit legal counsel,

Also see BP/AR 4119.11/4219.11/4319.11 - Sexual Harassment for information about prohibited
conduct, training, required notifications, and processes for reporting sexual harassment,

The complaint procedures described in this administrative regulation shall be used to
address any complaint governed by Title IX of the Education Amendments of 1972
alleging that a district employee was subjected to one or more of the following forms of
sexual harassment: (34 CFR 106.30)



AR 4119.12(b)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

1. A district employee conditioning the provision of a district aid, benefit, or service
on a person's participation in unwelcome sexual conduct

o Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the district's education program or activity

3 Sexual assault, dating violence, domestic violence, or stalking as defined in 20
USC 1092 or 34 USC 12291

(cf. 4119.11/4219.11/4319.11 - Sexual Harassneny)

All other sexual harassment complaints shall be investigated and responded to pursuant
to AR 4030 - Nondiscrimination in Employment.

{cf. 4030 - Nondiscrimination in Employment)

A report of sexual harassment shall be submitted directly to or forwarded to the
district's Title IX Coordinator using the contact information listed in AR
4119.11/4219.11/4319.11 - Sexual Harassment.

Upon receiving such a report, the Title IX Coordinator shall inform the complainant of
the process for filing a formal complaint.

Note: Given the district’s duty pursuant to 34 CFR 106.44 to respond to reports of sexual harassment
in a manner that is not deliberately indifferent, the Title IX Coordinator should file a complaint in
certain situations even when the victim chooses not to do so, including, but not limited to, when a
safety threat exists.
In such cases, the alleged victim is not a party to the case, but will receive notices as required by the
Title IX regulations at specific points in the complaint process.

Even if the alleged victim chooses not to file a formal complaint, the Title IX
Coordinator shall file a formal complaint in situations in which a safety threat exists.
In addition, the Title IX Coordinator may file a formal complaint in other situations as
permitted under the Title IX regulations. In such cases, the alleged victim is not a party
to the case, but will receive notices as required by the Title IX regulations at specific
points in the complaint process.

A formal complaint, with the complainant's physical or digital signature, may be filed
with the Title IX Coordinator in person, by mail, by email, or by any other method
authorized by the district. (34 CFR 106.30)



AR 4119.12(c)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

The Superintendent or designee shall ensure that the Title IX Coordinatoer, investigator,
decision-maker, or a facilitator of an informal resolution process does not have a
conflict of interest or bias for or against complainants or respondents generally or an
individual complainant or respondent, and that such persons receive training in
accordance with 34 CFR 106.45. (34 CFR 106.45)

Supportive Measures

Upon receipt of a report of Title IX sexual harassment, even if a formal complaint is not
filed, the Title IX Coordinator shall promptly centact the complainant to discuss the
availability of supportive measures which are nondisciplinary, nonpunitive, and do not
unreasonably burden the other party. Such measures may include, but are not limited
to, counseling, extensions of deadlines, modifications of work schedules, mutual
restrictions on contact, changes in work locations, leaves of absence, increased security,
and monitoring of certain areas of the campus. The Title IX Coordinator shall consider
the complainant's wishes with respect to supportive measures. (34 CFR 106.30, 106.44)

Emergency Removal

If a district employee is the respondent, the employee may be placed on administrative
leave during the pendency of the formal complaint process. (34 CFR 106.44)

. Note: Pursuant to Education Code 48900.2, a student in grades 4-12 may be suspended and/or
expelled from school for sexual harassment. Districts should also note that Education Code 48915(c)
requires the Superintendent or designee to recommend expulsion for any student, irrespective of
grade, who commits sexual assault or battery as defined in the Penal Code. See AR 5144.1 -
Suspension and Expulsion/Due Process.

34 CFR 106.44 allows a student to be removed in emergency situations as described below, but
requires that a student should not be "disciplined” prior to a finding being made pursuant to the
grievance process established by 34 CFR 106.45. Due to this inconsistency in state and federal law,
districts are advised to consult legal counsel as to the manner of imposing an emergency removal.

If the respondent is a student, the district may, on an emergency basis, remove the
student from the district's education program or activity, provided that the district
conducts an individualized safety and risk analysis, determines that removal is justified
due to an immediate threat to the physical health or safety of any student or other
individual arising from the allegations, and provides the student with notice and an
opportunity to challenge the decision immediately following the removal. This authority
to remove a student does not modify a student's rights under the Individuals with
Disabilities Education Act or Section 504 of the Rehabilitation Act of 1973. (34 CFR
106.44)



AR 4119.12(d)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

Dismissal of Complaint

The Title IX Coordinator shall dismiss a formal complaint if the alleged conduct would
not constitute sexual harassment as defined in 34 CFR 106.30 even if proved. The Title
IX Coordinator shall also dismiss any complaint that did not occur in the district's
education program or activity or did not occur against a person in the United States,
and may dismiss a formal complaint if the complainant notifies the district in writing
that the complainant would like to withdraw the complaint or any allegations in the
complaint, the respondent is no longer employed by the district, or sufficient
circumstances prevent the district from gathering evidence sufficient to reach a
determination with regard to the complaint. (34 CFR 106.45)

Upon dismissal, the Title IX Coordinator shall promptly, and simultaneously to the
parties, send written notice of the dismissal and the reasons for the dismissal. (34 CFR
106.45)

If a complaint is dismissed on the grounds that the alleged conduct does not constitute
sexual harassment as defined in 34 CFR 106.30, the conduct may still be addressed
pursuant to AR 4030 - Nondiscrimination in Employment as applicable.

Informal Resolution Process

When a formal complaint of sexual harassment is filed, the district may offer an
informal resolution process, such as mediation, at any time prior to reaching a
determination regarding responsibility. The district shall not require a party to
participate in the informal resolution process or to waive the right to an investigation
and adjudication of a formal complaint. (34 CFR 106.45)

The district may facilitate an informal resolution process provided that the district: (34
CFR 106.45)

I3 Provides the parties with written notice disclosing the allegations, the
requirements of the informal resolution process, the right to withdraw from the
informal process and resume the formal complaint process, and any
consequences resulting from participating in the informal resolution process,
including that records will be maintained or could be shared.

28 Obtains the parties' voluntary, written consent to the informal resolution
process



AR 4119.12(e)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

Formal Complaint Process

If a formal complaint is filed, the Title IX Coordinator shall provide the known parties
with written notice of the following: (34 CFR 106.45)

1. The district's complaint process, including any informal resolution process

2 The allegations potentially constituting sexual harassment with sufficient details
known at the time, including the identity of parties involved in the incident if
known, the conduct allegedly constituting sexual harassment, and the date and
location of the alleged incident if known. Such notice shall be provided with
sufficient time for the parties to prepare a response before any initial interview.

If, during the course of the investigation, the district investigates allegations
about the complainant or respondent that are not included in the initial notice,
the Title IX Coordinator shall provide notice of the additional allegations to the
parties.

38 A statement that the respondent is presumed not responsible for the alleged
conduct and that a determination regarding responsibility is made at the
conclusion of the complaint process

4, The opportunity for the parties to have an advisor of their choice who may be,
but is not required to be, an attorney, and the ability to inspect and review
evidence

5. The prohibition against knowingly making false statements or knowingly

submitting false information during the complaint process

Note: The following paragraph is optional. Although not required by law, a best practice is to

provide notice to the parties of the name of the investigator, facilitator, and decision-maker in order |

to give the parties an opportunity to raise concerns of conflict of interest or bias as prohibited by 34 |
| CFR 106.45.

The above notice shall also include the name of the investigator, facilitator of an
informal process, and decision-maker and shall provide either party with no less than
three calendar days to raise concerns of conflict of interest or bias regarding any of
these persons.



AR 4119.12(f)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

Note: Pursuant to 34 CFR 106.45, when investigating a formal complaint, the burden of proof rests
on the district and not on the parties. However, the district must obtain the party's voluntary, written
consent to access, consider, disclose, or otherwise use a party's records that are maintained by a
| physician, psychiatrist, psychologist, or other recognized professional or paraprofessional, which are
| made and maintained in connection with the provision of treatment to the party.

34 CFR 106.45 authorizes, but does not require, the district to conduct a live hearing at which each
party's advisor may ask the other party and any witnesses all relevant questions and follow-up
questions. If the district chooses to include such a hearing as a component of its complaint procedure,
the following list should be modified to include requirements for the hearing in accordance with 34
| CFR 106.45,

During the investigation process, the district shall: (34 CFR 106.45)

| Provide an equal opportunity for the parties to present witnesses, including fact
and expert witnesses, and other inculpatory and exculpatory evidence

. Not restrict the ability of either party to discuss the allegations under
investigation or to gather and present relevant evidence

3. Provide the parties with the same opportunities to have others present during
any grievance proceeding, including the opportunity to be accompanied to any
related meeting or proceeding by the advisor of their choice, who may be, but is
not required to be, an attorney

4, Not limit the choice or presence of an advisor for either the complainant or
respondent in any meeting or grievance proceeding, although the district may
establish restrictions regarding the extent to which the advisor may participate
in the proceedings as long as the restrictions apply equally to both parties

5. Provide, to a party whose participation is invited or expected, written notice of
the date, time, location, participants, and purpose of all investigative interviews
or other meetings, with sufficient time for the party to prepare to participate

6. Send in an electronic format or hard copy to both parties and their advisors, if
any, the evidence that is directly related to the allegations raised in the
complaint, and provide the parties at least 10 days to submit a written response
for the investigator to consider prior to the completion of the investigative report

T Objectively evaluate all relevant evidence, including both inculpatery and
exculpatory evidence, and determine credibility in a manner that is not based on
a person's status as a complainant, respondent, or witness



AR 4119.12(g)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

8. Create an investigative report that fairly summarizes relevant evidence and, at
least 10 days prior to the determination of responsibility, send to the parties and
their advisors, if any, the investigative report in an electronic format or a hard
copy, for their review and written response

9. After sending the investigative report to the parties and before reaching a
determination regarding responsibility, afford each party the opportunity to
submit written, relevant questions that the party wants asked of any party or
witness, provide each party with the answers, and allow for additional, limited
follow-up questions from each party

Questions and evidence about the complainant's sexual predisposition or prior
sexual behavior are not relevant, unless such questions and evidence are offered
to prove that someone other than the respendent committed the conduct alleged
by the complainant or if the questions and evidence concern specific incidents of
the complainant's prior sexual behavior with respect to the respondent and are
offered to prove consent.

Privacy rights of all parties to the complaint shall be maintained in accordance with
applicable state and federal laws.

| Note: Districts with questions ‘about the application of a collective bargaining agreement_ in the |
context of a Title IX investigation should consult legal counsel.

If the complaint is against an employee, rights conferred under an applicable collective
bargaining agreement shall be applied to the extent they do not conflict with the Title
IX requirements.

Written Decision

Note: Pursuant to 34 CFR 106.45, the person designated as the decision-maker of the determination
of responsibility cannot be the same person designated as the Title IX Coordinator, an investigator, or
the person who considers appeals. The following paragraph may be revised to reflect the position

| designated by the district to provide a written determination of responsibility. While designation
decisions will depend on the size of the district, a best practice is to designate an upper-level
administrator as the decision-maker and designate the Superintendent as the person to consider |
appeals.

The Superintendent shall designate an employee as the decision-maker to determine
responsibility for the alleged conduct, who shall not be the Title IX Coordinator or a
person involved in the investigation of the matter. (34 CFR 106.45)



AR 4119.12(h)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

The decision-maker shall issue, and simultaneously provide to both parties, a written
decision as to whether the respondent is responsible for the alleged conduct. (34 CFR
106.45)

Note: 34 CFR 106.45 requires that the district’s complaint process include a "reasonably prompt"
timeframe for concluding the complaint process, but does not specify the number of days within
which the final decision must be issued. Districts may revise the following paragraph to include a
different timeline as long as it would satisfy the requirement to act promptly.

The written decision shall be issued within 45 calendar days of the receipt of the
complaint.

The timeline may be temporarily extended for good cause with written notice to the
complainant and respondent of the extension and the reasons for the action. (34 CFR
106.45)

Note: 34 CFR 106.45 mandates that the district's complaint procedures state whether the district's
determination of responsibility will be based on a "preponderance of evidence" standard or "clear
and convincing evidence" standard. The following paragraph reflects the "preponderance of
evidence" standard, which is a less stringent standard to prove misconduct, and should be revised if
the district chooses to use a "clear and convincing evidence' standard. The standard selected by the |
district must be applied uniformly for all Title IX sexual harassment complaints. The district should |
consult with legal counsel in determining which standard to use.

In making this determination, the district shall use the "preponderance of the
evidence" standard for all formal complaints of sexual harassment. (34 CFR 106.45)

‘The written decision shall include the following: (34 CFR 106.45)

1. Identification of the allegations potentially constituting sexual harassment as
defined in 34 CFR 106.30

. A description of the procedural steps taken from receipt of the formal complaint
through the written decision, including any notifications to the parties,
interviews with parties and witnesses, site visits, methods used to gather other
evidence, and hearings held if the district includes hearings as part of the
grievance process

3. Findings of fact supporting the determination

4. Conclusions regarding the application of the district's code of conduct to the
facts



AR 4119.12(i)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

5. A statement of, and rationale for, the result as to each allegation, including a
decision regarding responsibility, any disciplinary sanctions the district imposes
on the respondent, and whether remedies designed to restore or preserve equal
access to the district's educational program or activity will be provided by the
district to the complainant

6. The district's procedures and permissible bases for the complainant and
respondent to appeal

Appeals

Note: 34 CFR 106.45 allows either the complainant or respondent to appeal the district's decision.
The district may revise the following section to reflect applicable timelines established by the district.

The following section should alse be revised to identify the person who has been designated as the

decision-maker(s) for the appeal. Pursuant to 34 CFR 106.45, the decision-maker for the appeal

cannot be the same person as the decision-maker that reached the determination regarding
- responsibility or dismissal, the investigator(s), or the Title IX Coordinator.

Either party may appeal the district's decision or dismissal of a formal complaint or
any allegation in the complaint, if the party believes that a procedural irregularity
affected the outcome, new evidence is available that could affect the outcome, or a
conflict of interest or bias by the Title IX Coordinator, investigator(s), or decision-
maker(s) affected the outcome. If an appeal is filed, the district shall: (34 CFR 106.45)

1. Notify the other party in writing when an appeal is filed and implement appeal
procedures equally for both parties

. Ensure that the decision-maker(s) for the appeal is trained in accordance with 34
CFR 10645 and is not the same decision-maker(s) who reached the
determination regarding responsibility or dismissal, the investigator(s), or the
Title IX Coordinator

3 Give both parties a reasonable, equal opportunity to submit a written statement
in support of, or challenging, the outcome

4. Issue a written decision describing the result of the appeal and the rationale for
the result

5. Provide the written decision simultaneously to both parties



AR 4119.12(j)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

An appeal must be filed in writing within 10 calendar days of receiving the
determination, stating the grounds for the appeal and including any relevant
documentation in support of the appeal. Appeals submitted after this deadline are not
timely and shall not be considered. Either party has the right to file a complaint with
the U.S. Equal Employment Opportunity Commission.

A written decision shall be provided to the parties within 20 calendar days from the
receipt of the appeal.

Remedies

Note: 34 CFR 106.45 mandates that the district's Title IX complaint process list, or describe the
range of, possible remedies that the district may implement following any determination of

responsibility. The following section may be revised to reflect district practice.

When a determination of responsibility for sexual harassment has been made against
the respondent, the district shall provide remedies to the complainant. Such remedies
may include the same individualized services described above in the section
"Supportive Measures," but need not be nondisciplinary or nonpunitive and need not
avoid burdening the respondent. (34 CFR 106.45)

Disciplinary Actions

The district shall not impose any disciplinary sanctions or other actions against a
respondent, other than supportive measures as described above in the section
"Supportive Measures," until the complaint procedure has been completed and a
determination of responsibility has been made. (34 CFR 106.44)

When an employee is found to have committed sexual harassment or retaliation, the
district shall take appropriate disciplinary action, up to and including dismissal, in
accordance with applicable law and collective bargaining agreement.

(cf. 4117.7/4317.7 - Employment Status Report)

(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf. 4119.11/4219.11/4319.11 - Sexual Harassmen)
(cf. 4218 - Dismissal/Suspension/Disciplinary Action)

Record-Keeping

The Superintendent or designee shall maintain for a period of seven years a record of
all reported cases and Title IX investigations of sexual harassment, any determinations



AR 4119.12(k)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

of responsibility, any audio or audiovisual recording and transcript if applicable, any
disciplinary sanctions imposed, any remedies provided to the complainant, any appeal
or informal resolution and the results therefrom, and responses made pursuant to 34
CFR 106.44. (34 CFR 106.45)

The Superintendent or designee shall also maintain for a period of seven years all
materials used to train the Title IX Coordinator, investigator(s), decision-maker(s), and
any person who facilitates an informal resolution process. The district shall make such
training materials publicly available on its web site, or if the district does not maintain a
web site, available upon request by members of the public. (34 CFR 106.45)

{cf. 3580 - District Records)

Legal Reference:
EDUCATION CODE
200-262.4 Prohibition of discrimination on the basis of sex
48900 Grounds for suspension or expulsion
48900.2 Additional grounds for suspension or expulsion; sexual harassment
48985 Notices, report, statements and records in primary langnage
CIVIL CODE
51.9 Liability for sexual harassment; business, service and professional relationships
I1714.1 Liability of parents/guardians for willful misconduct of minor
GOVERNMENT CODE
12950.1 Sexual harassment training
CODE OF REGULATIONS, TITLE §
4600-4670 Uniform complaint procedures
4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20
1092 Definition of sexual assault
1221 Application of laws
1232g Family Educational Rights and Privacy Act
1681-1688 Title IX of the Education Amendments of 1972
UNITED STATES CODE, TITLE 34
12291 Definition of dating violence, domestic violence, and stalking
UNITED STATES CODE, TITLE 42
1983 Civil action for deprivation of rights
20004-2000d-7 Title VI, Civil Rights Act of 1964
2000e-2000e-17 Title VII, Civil Rights Act of 1964 as amended

Legal Reference continued: (see next page)




AR 4119.12(k)
4219.12
4319.12

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

CODE OF FEDERAL REGULATIONS, TITLE 34

99.1-99.67 Family Educational Rights and Privacy

106.1-106.82 Nondiscrimination on the basis of sex in education programs
COURT DECISIONS

Donavan v. Poway Unified School District, (2008) 167 Cal. App.4th 567
Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130

Reese v. Jefferson School District, (2000, 9th Cir.) 208 F.3d 736
Davis v. Monroe County Board of Education, (1999) 526 U.S. 629
Gebser v. Lago Vista Independent School District, (1998) 524 U.S. 274

Oona by Kate S. v. McCaffrey, (1998, 9th Cir.) 143 F.3d 473
Doe v, Petaluma City School District, (1993, 9th Cir.) 54 F.3d 1447

Management Resources:
WEB SITES
CSBA: hup:iwww.csba,org
Califernia Department of Education: Itip:/www.cde. ca.gov
U.S. Department of Education, Office for Civil Rights: http:/www.ed.gov/about/offices/list/ocr

720

Policy Reference UPDATE Service
Copyright 2020 by California School Boards Association, West Sacramento, California 95691
All rights reserved.



CSBA Sample
Board Policy

Students BP 5141.22(a)

INFECTIOUS DISEASES

A5

Note: The follo-\_fv.ing ow policy may be modified to reflect district practice. |

In order to help protect the safety of students and staff, the Centers for Disease Control and Prevention
recommend that districts develop eentingesey-plans for dealing with an-infectious disease outbreaks, such-as
a-pandemic-influenza-including influenza or coronavirus pandemics. These contingency plans should be
incorporated into the district's emergency and disaster preparedness plan. See AR 3516 - Emergencies and
Disaster Preparedness Plan. Also see the U.S. Department of Health and Human Services' School
District (K-12) Pandemic Influenza Planning Checklist for components districts may want to consider
when developing and updating emergency and disaster preparedness plans.

The Governing Board desires to protect students from risks posed by exposure to infectious
diseases while providing an-apprepriate a high-quality education for all students. Fhe-Beard
recognizes thai prevention-and-educationarethe most effective-meansof Hmitng the spread
of —infectious——diseases: The Superintendent or designee shall collaborate with
parentsiguardians and local and state health apeneies-and-erganizations officials to develop
and regularly update a comprehensive appreach—te plan for disease prevention that
promotes preventative measures, mitigation, and-education, communication, and training
of students and staff. All measures to limit the spread of infectious diseases shall be
nondiscriminatory and ensure that equity is promoted.

Infeetious-Di p :

Maote:—la—order to help protect the safery of siudents and-staffthe Centersfor Disease Contraland
Preverton recorwnend that districts develop contsgeney plaas for dealing —with-an-infectipus disease
eutbraaks such-asa-pandemic influensa. FThesecontinpency plansshould-be incorporated into the district's
emergency-and-disasterpreparedness plan. See ARI51L6 Emerpenciesand Dusaster Preparedness Plan:

(cf. 0400 - Comprehensive Plans)

(cf. 0450 - Comprehensive Safety Plan)

(cf. 0410 - Nondiscrimination in District Pregrams and Activities)

(cf. 0415 - Equity)

(cf. 1312.3 - Uniform Complaint Procedures)

(cf- 1400 - Relations Between Other Governmental Agencies and the Schools)
(¢cf 3516 - Emergencies and Disaster Preparedness Plan)

(cf 3141.21 - Administering Medication and Monitoring Health Conditions)
(cf 5141.26 - Tuberculosis Testing)

(cf 5141.3 - Health Examinations)

(cf. 5141.31 - Immunizations)

(cf. 5141.32 - Health Screening for School Entry)



BP 5141.22(b)
INFECTIOUS DISEASES (continued)

{cf 5141.6 - School Health Services)
(cf. 5145.3 - Nondiscrimination/Harassment)
(cf. 6020 - Parent Invelvement)

The Superintendent or designee shall regularly review resources available from health
experts to ensure that district programs and operations are based on the most up-to-date
information.

The Superintendent—or designee shall—ensure—that the district's comprehensive health
educatlon program shall prov1des age-appropriate information about the pmvamwa—ef

&&pphe&—ihﬂl—&re—eaﬁﬂ-y—aeees&tble—te staff. nature and symptoms of communicable

diseases, their transmission, and how to help prevent the spread of contagious diseases.

{cf 6142.1 - Sexual Health and HIV/AIDS Prevention Instruction)
{cf 6142.8 - Comprehensive Health Education)

Note: Pursuant to Health and Safety Code 120175.5, as added by AB 262 (Ch. 798, Statutes of 2019),
local health officers are reqguired to promptly notify and update districts during an outbreak of a
communicable disease, or upon the imminent and proximate threat of a communicable disease |
outbreak or epidemic that threatens the public's health, if, in the opinion of the local health officer, |
action or inaction on the part of the district might affect the outbreak response efforts. Local health |
officers are also required to make any relevant information available to districts, including, but not
limited to, the locations of concentrations of cases, the number of residents affected, and the measures
that districts should take to assist with outbreak response efforts. The local health officers may issue
orders to districts to take any action that the health officers deem necessary to control the spread of
the communicable disease,

If the local health officer notifies the district of an outbreak of a communicable disease,
or the imminent and proximate threat of a communicable disease outbreak or epidemic
that threatens the public's health, the district shall take any action that the health
officer deems necessary to control the spread of the disease. The district shall comply
with all applicable state and federal privacy laws in regard to any such information
received from the local health officer. (Health and Safety Code 120175.5)

Uni Lp :

Note: Pursuant to 8 CCR 5193, employers with one or more employees having occupational exposure to
bloodborne pathogens must enforce universal precautions to prevent contact with blood or other potentially
infectious materials; see BP/AR 4119.42/4219.42/4319.42 - Exposure Control Plan for Bloodborne Pathogens
for a detailed exposure control plan and BP/AR 4119.43/4219.43/4319.43 - Universal Precautions. The
following optional seetion paragraph addresses the need for students to follow similar procedures.




BP 5141.22(c)

INFECTIOUS DISEASES (continued)

Students and staff shall observe universal precautions in order to prevent exposure to
bloodborne pathogens and to prevent the spread of infectious diseases.

(cf. 4119.42/4219.42/4319.42 - Exposure Control Plan for Bloodborne Pathogens)
(cf. 4119.43/4219.43/4319.43 - Universal Precautions)

The Superintendent or designee shall inform students of the precautions to be used in cases
of exposure to blood or other body fluids through injury, accident, or classroom instruction.

{cf 5141 - Health Care and Emergencies)
(cf. 6145.2 - Athletic Competition)

Students with Infectious Diseases

Note: In Thomas v. Atascadero Unified School District, a federal court held that acquired
immunodeficiency syndrome (AIDS) is a disability under Section 504 of the Rehabilitation Act {29 USC
794) and that a student with AIDS cannot be excluded from school without evidence that the student poses a
risk of transmission of the human immunodeficiency virus (HIV) HIV-wirus to classmates or teachers.
The following paragraph extends this protection to students with any bloodborne pathogen infection, 8 CCR
5193 defines bloodborne pathogens to include the hepatitis C virus in addition to hepatitis B virus and HIV.

See AR 54112 -5112.2 - Exclusion from Attendance for information regarding exclusions, including
notification of parents/guardians.

The Superintendent or designee shall exclude students from on-campus instruction only in
accordance with law, Board policy, and administrative regulation. Because bloodborne
pathogens such as hepatitis B virus, hepatitis C virus, and human immunodeficiency virus
(HIV) are not casually transmitted, the presence of infectious conditions of this type is not,
by itself, sufficient reason to exclude students from attending school.

fcf 5112.2 - Exclusions from Attendance)
fcf 6164.6 - Identification and Education Under Section 504)

Note: The following optional paragraph encourages parents/guardians to notify the school if their child has |
an infectious disease so that staff can assist in maintaining the child's health. However, it's-impottant-to-note
that the law does not require parents/guardians to inform school officials of a student's HIVAAHDE status
medical condition; thus, a student cannot be penalized because the parent/guardian did not provide such
notification.

Both state and federal and state law (200U5€ 1232g-and Education Code 49060-49069.7; 20 USC 1232g)
require that student health information remain confidential. In the event that a parent/guardian authorizes the
district to disclose the fact that the student has an infectious disease, such-asthe studant's HIV status, it is
recommended that any decision to inform staff should be made by the Superintendent or designee, the
student, and histherfamily the student's parent/guardian, in consultation with district legal counsel.




BP 5141.22(d)

INFECTIOUS DISEASES (continued)

Parents/guardians are encouraged to inform the Superintendent or designee if their child has
an infectious disease so that school staff may work cooperatively with the student's
parents/guardians to minimize the-ehild's exposure to other diseases in the school setting. If
necessary, the Superintendent or designee shall inform the local health official of any
potential outbreak. The Superintendent or designee shall ensure that student confidentiality
and privacy rights are strictly observed in accordance with law.

(cf 4119.23/4219.23/4319.23 - Unauthorized Release of Confidential/Privileged Information)
{cf 3022 - Student and Family Privacy Rights)
{cf 5125 - Student Records)

Legal Reference:
EDUCATION CODE
48210-48216 Persons excluded
49060-49069.7 Student records
49073-49079 Privacy of pupil records
49403 Cooperation in control of communicable disease and immunization of pupils
49405 Smallpox control
49406 Examination for tuberculosis femployees)
49408 Student emergency information ef-use-in-emersencies
49602 Counseling and cConfidentiality of student information
31202 Instruction in personal and public health and safety
CALIFORNIA { mmmm
Articie 4,
CiViL CODE
36-56.37 Confidentiality of Medical Information Act
1798-170&36 1798.78 Information Practices Act
HEALTH AND SAFETY CODE
120175.5 Local health officers and communicable diseases
120230 Exclusion for communicable disease
120325-120380 Immunization against communicable diseases
120875-120895 AIDS information
120975-424622 121023 Mandated blood testing and confidentiality to protect public health
121475-121520 Tuberculosis tests for pupils students
CALIFORNIA CONSTITUTION
Article 1, Section I Right to Privacy
CODE OF REGULATIONS, TITLE 8
3193 Califermia-bBloodborne pathogens-standeard
CODE OF REGULATIONS, TITLE |7
2500-2511 Communicable disease reporting requirements
UNITED STATES CODE, TITLE 20
1232¢g Family Educational and Privacy Rights Act
1400-1482 Individuals with Disabilities Education Act

Legal Reference: (see next page)



BP 5141.22(¢)

INFECTIOUS DISEASES (continued)

Legal Reference: (continued)
UNITED STATES CODE, TITLE 29
794 Section 504 of the Rehabilitation Act of 1973
CODE OF FEDERAL REGULATIONS, TITLE 45
164.500-164.534 Health-dnsnrance Portabiliy-and Acconntability Aot tHIPAA) Privacy of
individually identifiable health information
COURT DECISIONS
Thomas v. Atascadero Unified School District, (1987 1986) 662 F.Supp. 376

Management Rescuirces:
CALIFORNIA DEPARTMENT OF EDUCATION PUBLICATIONS
Science Safety Handbook for California Public Schools, 2014
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES PUBLICATIONS
School District (K-12) Pandemic Influenza Planning Checklist
WEB SITES
CSBA: http:/’www.esba.org
California Department of Education: http:/’www, cde.ca gov
California Department of Public Health: htip://www.cdph.ca.gov
Centers for Disease Control and Prevention: http:/www.cdc.gov

LS Gewermment-Paidenrie L dafompation—hitpowaw pandemicflu gov
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CSBA Sample

Administrative Regulation
Students AR 5141.22(a)

INFECTIOUS DISEASES \'L,

U

| Note: The following ’{ptionﬂl administrative regulation may be modified to reflect district practice.

Prevention and Mitigation Plan

The Superintendent or designee shall work with state and local health officials to
develop and regularly update a plan to prevent and mitigate the spread of infectious
diseases. Components of the plan may include, but are not necessarily limited to:

1. A communication strategy for informing students, parents/guardians, staff, and
the community about the disease(s), including symptoms, complications,
transmission, and current recommendations from state and local departments of
public health

... Protocols for assessing when campus closures are necessary and when
campus(es) may reopen

3. Alternative means of instruction, schedules, and attendance, including the
provision of instruction to students with disabilities, English learners, and foster
or homeless youth, in the event of campus closures or partial closures

{cf. 5113 - Absences and Excuses)

{c¢f. 5113.1 - Chronic Absence and Truancy)
{cf. 6111 - School Calendar)

(¢cf. 6112 - School Day)

{(cf. 6157 - Distance Learning)

(cf. 6158 - Independent Study)}

{cf. 6159 - Individualized Education Program)
(cf. 6164.5 - Student Success Teams)

{cf. 6173 - Education for Homeless Youth)

{cf. 6173.1 - Education for Foster Youth)

{cf. 6181 - Alternative Schools/Programs of Choice)
{cf. 6183 - Home and Hospital Instruction)

4. Guidelines regarding preventative measures such as social distancing, personal
protective equipment, temperature checks, and/or any other health screening
allowed by law

3 Protocols regarding the acquisition and provision of personal protective
equipment and other supplies



AR 5141.22(b)

INFECTIOUS DISEASES (continued)

6. Procedures for the cancellation or alteration of extracurricular activities and
field trips

(cf. 6145 - Extracurricular and Cocurricular Activities)
(cf. 61435.2 - Athletic Competition)
(cf. 6153 - School-Sponsored Trips)

[ Protocols for transportation of students using district vehicles

(cf. 3540 - Transportation)
(cf. 3543 - Transportation Safety and Emergencies)

8. Information on effective hygiene practices

9. Provisions for continuing free and reduced-price meal services

(cf 3550 - Food Service/Child Nutrition Program}
{cf 3553 - Free and Reduced Price Meals)

10.  Processes for protecting students who are at higher risk from the disease

11. Programs that enhance a positive school climate and foster the emotional well-
being of all students

(cf- 5141.5 - Mental Health)
(cf. 5141.52 - Suicide Prevention)
(cf. 6164.2 - Guidance/Counseling Services)

12.  Guidelines for cleaning and sanitization of district facilities and equipment

{cf- 3510 - Green School Operations)
(cf. 3514.1 - Hazardous Substances)

13. Protocols for visitors and outside groups that utilize district facilities
14. Staff training

The Superintendent or designee shall immediately report to the local health officer the
presence or suspected presence of any communicable disease. (17 CCR 2508)

Universal Precautions in the Classroom

Note: The following standards are based upon the universal precautions required for use by employees




AR 5141.22(c)

INFECTIOUS DISEASES (continued)

pursuant to 8 CCR 5193 and should be modified to reflect district practice. See also the California
Department of Education's (CDE) Science Safety Handbook for more information about laboratory
safety and universal precautions.

Before students work with blood, blood products, or other body fluids, the teacher shall
explain the potentially hazardous nature of blood and body fluids in the transmission of
various agents from one person to another and the specific procedures and safety precautions
to be used in the lesson.

The following precautions shall be used when students are working with blood or other body
fluids:

l. Before and after exposure to blood or other body fluids, students shall wash their
hands with soap and water and cover any existing cut, wound, or open sore with a

sterile dressing.

2. Students shall wear gloves or other personal protective equipment as appropriate.

(cf. 5142 - Safety)

Note: CDE's Science Safety Handbook recommends that alternatives te fresh human blood, such as
blood that is acquired from a local blood bank that has been tested and found to be free of hepatitis B
and human immunodeficiency virus, be utilized for experiments that require bloed samples. If the
district permits fresh human blood samples from students to be utilized for such purposes, CDE's
| Science Safety Handbook states that human blood sampling may only occur on a voluntary basis, that
the blood draw should be self-administered and performed in 2 manner consistent with the district's
exposure control plan, and that goggles and gloves should be utilized. As students with specified
known medical conditions are not permitted to participate, districts should have a process in place
which ensures that students with such medical conditions need not share that information with their
__teacher(s) or other students.

3. Blood typing or similar experiments may be conducted by teacher demonstrations.
When being performed individually, students shall work with their own blood or use
prepackaged ABO/Rh blood cell kits that have vials of blood previously tested for
transmissible agents.

a. For finger punctures, sStudents shall use individual sterile lancets that have
engineered sharps injury protection for fingerpunetures and shall not reuse
them.

b. Before the finger is punctured, it shall be wiped with a piece of cotton that has

been immersed in alcohol,

C. If bleeding persists after the finger is punctured, the student shall apply a
sterile bandage using moderate pressure.



AR 5141.22(d)

INFECTIOUS DISEASES (continued)

4, Lancets and any other materials contaminated with blood or body fluids shall be
discarded into a solution consisting of one part bleach to 10 parts water (1:10), made
fresh daily.

5. At the end of the class, surfaces shall be wiped with alcohol or a solution of one part
bleach to 10 parts water.

(cf. 4119.42/4219.42/4319.42 - Exposure Control Plan for Bloodborne Pathogens)
(cf 4119.43/4219.43/4319.43 - Universal Precautions)

(cf. 5022 - Student and Family Privacy Rights)

{cf 6142.1 - Sexual Health and HIV/AIDS Prevention Instriction)

(cf 6142.8 - Comprehensive Health Education)

{cf 6142.93 - Science Instruction)

(7/99 7/06) 7/20
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CSBA Sample

Administrative Regulation

Students AR 5145.3(a)

NONDISCRIMINATION/HARASSMENT

Cautionary Notice: The following administrative regulation reflects federal Title IX regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexual harassment. The
federal regulations preempt any conflicting state law or regulations, but the interaction between
federal and state law is not always clear. Districts should consult legal counsel if questions about a
potential conflict arise. Districts should also note that 18 states, including California, have sued the
U.S. Department of Education to stop the implementation of these regulations, A preliminary
injunction seeking to postpone the effective date of the regulations and prohibit their enforcement is
currently pending. If the court grants the injunction, portions of the following administrative
regulation will not take effect.

Note: The following mandated administrative regulation provides measures that may be impiemented by a
district to comply with state and federal laws and regulations prohibiting unlawful discrimination at school
or in school-sponsored or school-related activities, including discriminatory harassment, intimidation, and
bullying, of any student based on the student's actual or perceived race, color, ancestry, nationality, national
origin, immigration status, ethnic group identification, ethnicity, age, religion, marital status, pregnancy,
parental status, physical or mental disability, medical condition, sex, sexual orientation, gender, gender
identity, gender expression, genetic information, or any other legally protected category or association with
a person or group with one or more of these actual or perceived characteristics. Federal and state law also
prohibit retaliation against those who engage in activity to protect civil rights.

5 CCR 4621 mandates the district to identify in its policies and procedures the person(s), position(s), or
| unit(s) responsible for ensuring compliance with applicable state and federal laws and regulations governing
educational programs, including the receiving and investigating of complaints alleging unlawful
discrimination, including discriminatory harassment, intimidation, retaliation, or bullying. In addition, 34
CFR 106.8 and other federal regulations mandate districts that receive federal financial assistance to adopt
procedures for the "prompt and equitable" resolution of student and employee discrimination complaints,
including the designation of one or more responsible employees to ensure district compliance with federal
laws and regulations governing the district's educational programs.

During the Federal Program Monitoring process, California Department of Education (CDE) staff will check
to ensure that the district's procedures list the specific title(s) of the employee(s) responsible for
investigating complaints. The U.S. Department of Education's (USDOE) Office for Civil Rights (OCR) is
the agency responsible for the administrative enforcement of federal antidiscrimination laws and regulations
in programs and activities that receive federal financial assistance from the department. In reviewing a
district's discrimination policies and procedures, OCR will examine whether the district has identified the
employee(s) responsible for coordinating compliance with federal civil rights laws, including the
investigation of complaints.

The following paragraphs—identifides the employee(s) designated to coordinate the district's efforts to
comply with state and federal civil rights laws {eg—Title 1} and SectionS04coordinators) includingthe
investigation—and reselution-efas the same person designated to investigate and resolve-discrimination
complaints under AR 1312.3 - Uniform Complaint Procedures. Districts may modify the following
paragraph to designate separate district employees to serve these functions. Note also that a district
may designate more than one employee to coordinate compliance and/or receive and investigate complaints,
although each employee designated as a coordinator/compliance officer must be properly trained.




AR 5145.3(b)

NONDISCRIMINATION/HARASSMENT (continued)

34 CFR 106.8, as amended by 85 Fed. Reg. 30026, requires that the employee designated by the
district to coordinate its responsibilities under Title IX be referred to as the Title IX Coordinator.
The Title IX Coordinator is responsible for receiving complaints of sexuwal harassment and
determining whether the complaint should be appropriately addressed through AR 1312.3 or the
federal Title IX complaint procedures pursuant to 34 CFR 106.44-106.45, The Title IX Coordinator
may be the same person designated below and in AR 1312.3. See AR 5145.7 - Sexual Harassment and
AR 5145.71 - Title IX Sexual Harassment Complaint Procedures.

The district designates the individual(s) identified below as the employee(s) responsible for
coordinating the district's efforts to comply with applicable state and federal civil rights laws;
ineluding-TitleD{-of the Education-Amendmentsof 1972, Section-504-of the Rehabihitation
Act of 1973 Title I of the-Amerieans with-Disabilities Aetand-the-Age Diserimination-Aet
of 1975, and to answer inquiries regarding the district's nondiscrimination policies. The
individual(s) shall also serve as the compliance officer(s) specified in AR 1312.3 - Uniform
Complaint Procedures as the responsible employee to handle complaints alleging unlawful
discrimination targeting a student, including discriminatory harassment, intimidation, or
bullying, based on the student's actual or perceived race, color, ancestry, nationality, national
origin, immigration status, ethnic group identification, ethnicity, age, religion, marital status,
pregnancy, parental status, physical or mental disability, medical condition, sex, sexual
orientation, gender, gender identity, gender expression, genetic information, or any other
legally protected status or association with a person or group with one or more of these actual
or perceived characteristics. The coordinator/compliance officer(s) may be contacted at:
(Education Code 234.1; 5 CCR 4621)

VG- ;_}Sé:ﬂ% ?(\néxm) "
(tltle omposmnn) GE:X—\‘LWDU (&J _Gf J,,'}ft__/l 'J[)’ m quj
(addre?s) I JI q?;')

(tel phone umbe ' '
é@g 5A é e p4 ﬁ_;&;l O VHON. *’)QJL
(email) : )

fcf 1312.1 - Complaints Concerning District Employees)

fcf 1312.3 - Uniform Complaint Procedures)

{cf. 5145.7 - Sexual Harassment)

{cf. 5145.71 - Title IX Sexual Harassment Complaint Procedures)

Measures to Prevent Discrimination

To prevent unlawful discrimination, including discriminatory harassment, intimidation,
retaliation, and bullying, of students at district schools or in school activities and to ensure
equal access of all students to the educational program, the Superintendent or designee shall
implement the following measures:



AR 5145.3(c)

NONDISCRIMINATION/HARASSMENT (continued)

Note: As part of its responsibility to monitor district compliance with legal requirements concerning
discrimination pursuant to Education Code 234.1, CDE is required to ensure that the district posts its
nondiscrimination poticies in all schools, offices, staff lounges, and student government meeting rooms.

In addition, federal regulations enforced by OCR require the district to notify students, parents/guardians,
and employees of its policies prohibiting discrimination on the basis of sex (34 CFR 106.8, 106.9), disability
(34 CFR 104.8 and 28 CFR 35.107), and age (34 CFR 110.25) and of related complaint procedures. For
notification requirements specifically pertaining to sexual harassment, see BP/AR 5145.7 - Sexual
Harassment.

1. Publicize the district's nondiscrimination policy and related complaint procedures,
including the coordinator/compliance officer's contact information, to students,
parents/guardians, employees, volunteers, and the general public by posting them in
prominent locations and providing easy access to them through district-supported
communications

Note: Education Code 234.6, as added by AB 34 (Ch. 282, Statutes of 2019), requires a district, starting
with the 2020-21 school year, to post its nondiscrimination policies on its web site as specified below. In
addition to the policies listed below, if the district has a policy in regard to the prevention and response to
hate violence, it is also required to be posted, and the following item should be modified accordingly. See
BP 5145.9 - Hate-Motivated Behavior.

2. Post the district's policies and procedures prohibiting discrimination, harassment,
student sexual harassment, intimidation, bullying, and cyberbullying, including a
section on social media bullying that includes all of the references described in
Education Code 234.6 as possible forums for social media, in a prominent location on
the district's web site in a manner that is easily accessible to parents/guardians and
students (Education Code 234.6)

(cf 0410 - Nondiscrimination in District Programs and Activities)
(cf 1113 - District and School Web Sites)

(ef- 1114 - District-Sponsored Social Media)

(cf 5131.2 - Bullying)

(cf. 5145.9 - Hate-Motivated Behavior)

Note: Education Code 234.6, as added by AB 34, requires a district, starting in the 2020-21 school year, to
post the definitions specified below.

3. Post the definition of sex discrimination and harassment as described in Education
Code 230, including the rights set forth in Education Code 221.8, in a prominent
location on the district's web site in a manner that is easily accessible to
parents/guardians and students (Education Code 234.6)



AR 5145.3(d)

NONDISCRIMINATION/HARASSMENT (continued)

Note: Education Code 221.61 requires districts and public schools to post on their web sites information
related to Title IX (20 USC 1681-1688). Education Code 234.6, as added by AB 34, requires districts,
beginning in the 2020-21 school year, to post the Title IX information required pursuant to 221.61 in a
prominent location on the district's web site in a manner that is easily accessible to parents/guardians and
students. Additionally, districts are required to provide a link to the Title IX information included on CDE's
website pursuant to Education Code 221.6, in the same manner. A comprehensive list of rights based on the
federal regulations implementing Title IX can be found in Education Code 221.8. A district that does not
maintain a web site may comply by posting the information below on the web site of its county office of
education. A school without a web site may comply by posting the information on the web site of the district
or county office of education.

4. Post in a prominent location on the district web site in a manner that is easily
accessible to parents/guardians and students information regarding Title IX
prohibitions against discrimination based on a student's sex, gender, gender identity,
pregnancy, and parental status, including the following: (Education Code 221.6,
221.61,234.6)

a.

The name and contact information of the district's Title IX eCoordinator,
including the phone number and email address

The rights of students and the public and the responsibilities of the district
under Title IX, including a list of rights as specified in Education Code 221.8
and web links to information about those rights and responsibilities located on
the web sites of the Office for Equal Opportunity and the U.S. Department of
Education's Office for Civil Rights (OCR)

A description of how to file a complaint of noncompliance under Title IX
accordance—with—AR 13123 Hadoan-Complaint Procedures, which shall
include:

(H An explanation of the statute of limitations within which a complaint
must be filed after an alleged incident of discrimination has occurred
and how a complaint may be filed beyond the statute of limitations

(2) An explanation of how the complaint will be investigated and how the
complainant may further pursue the complaint, including web links to
this information on the OCR's web site

3 A web link to the OCR complaints form and the contact information
for the office, including the phone number and email address for the
office

A link to the Title IX information included on the California Department of
Education's (CDE) web site



AR 5145.3(e)

NONDISCRIMINATION/HARASSMENT (continued)

Note: Education Code 234.6, as added by AB 34, requires a district, starting in the 2020-21 school year, to
post a link to statewide resources as specified below.

5. Post a link to statewide CDE-compiled resources, including community-based
organizations, that provide support to youth who have been subjected to school-based
discrimination, harassment, intimidation, or bullying and to their families. Such
resources shall be posted in a prominent location on the district's web site in a manner
that is easily accessible to parents/guardians and students. (Education Code 234.5,
234.6)

6. Provide to students a handbook that contains age-appropriate information that clearly
describes the district's nondiscrimination policy, procedures for filing a complaint,
and resources available to students who feel that they have been the victim of any
such behavior.

7. Annually notify all students and parents/guardians of the district's nondiscrimination
policy, including its responsibility to provide a safe, nondiscriminatory school
environment for all students, including transgender and gender-nonconforming
students. The notice shall inform students and parents/guardians that they may
request to meet with the compliance officer to determine how best to accommodate or
resolve concerns that may arise from the district's implementation of its
nondiscrimination policies. The notice shall also inform all students and
parents/guardians that, to the extent possible, the district will address any individual
student's interests and concerns in private.

(cf 5145.6 - Parental Notifications)

Note: Both federal and state laws contain requirements for translation of certain information and
documents. Title VI of the Civil Rights Act of 1964 requires school districts to ensure meaningful access to
their programs and activities by persons with limited English proficiency. OCR has interpreted this to
require that, whenever information is provided to parents/guardians, districts must notify limited-English-
proficient (LEP) parents/guardians in a language other than English in order to be adequate. OCR enforces
this requirement consistent with the Department of Justice's 2003 Guidance to Federal Financial Assistance
Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited
English Proficient Persons. Under the Guidance, a recipient of federal funds has an obligation to provide
language assistance to LEP individuals based on balancing four factors: (1) the number or proportion of
LEP individuals likely to encounter or be served by the program, (2) the frequency with which LEP
individuals come in contact with the program, (3) the nature and importance of the services provided by the
program, and (4) the resources available to the recipient and costs. State law is more specific than federal
law. Education Code 48985 requires translation of certain information and documents if 15 percent or more
of students enrolled in the school speak a single primary language other than English,




AR 5145.3(D)

NONDISCRIMINATION/HARASSMENT (continued)

Ensure that students and parents/guardians, including those with limited English
proficiency, are notified of how to access the relevant information provided in the
district's nondiscrimination policy and related complaint procedures, notices, and
forms in a language they can understand.

If 15 percent or more of students enrolled in a particular district school speak a single
primary language other than English, the district's policy, regulation, forms, and
notices concerning nondiscrimination shall be translated into that language in
accordance with Education Code 234.1 and 48985. In all other instances, the district
shall ensure meaningful access to all relevant information for parents/guardians with
limited English proficiency.

Provide to students, employees, volunteers, and parents/guardians age-appropriate
training and/or information regarding the district's nondiscrimination policy; what
constitutes  prohibited discrimination, including discriminatory harassment,
intimidation, retaliation, or bullying; how and to whom a report of an incident should
be made; and how to guard against segregating or stereotyping students when
providing instruction, guidance, supervision, or other services to them. Such training
and information shall include details of guidelines the district may use to provide a
discrimination-free environment for all district students, including transgender and
gender-nonconforming students.

(cf 1240 - Volurnteer Assistance)
{cf- 4131 - Staff Development)
(cf- 4231 - Staff Development)
(cf- 4331 - Staff Development}

10.

At the beginning of each school year, inform school employees that any employee
who witnesses any act of unlawful discrimination, including discriminatory
harassment, intimidation, or bullying, against a student is required to intervene if it is
safe to do so. (Education Code 234.1)

(cf 4112.9/4212.9/4312.9 - Employee Notifications)

Note: Item #11 below may be revised to reflect district practice. In some situations, the district may need to
provide assistance to a student to protect the student from harassment or bullying. Each situation will need
to be analyzed to determine the most appropriate course of action to meet the needs of the student, based on
the circumstances involved.

11.

At the beginning of each school year, inform each principal or designee of the
district's responsibility to provide appropriate assistance or resources to protect
students from threatened or potentially discriminatory behavior and ensure their
privacy rights.



AR 5145 3(g)

NONDISCRIMINATION/HARASSMENT (continued)

Enforcement of District Policy

The Superintendent or designee shall take appropriate actions to reinforce BP 51453 -
Nondiscrimination/Harassment. As needed, these actions may include any of the following:

| Removing vulgar or offending graffiti

(cf 5131.5 - Vandalism and Graffiti)

2. Providing training to students, staff, and parents/guardians about how to recognize
unlawful discrimination, how to report it or file a complaint, and how to respond

3. Disseminating and/or summarizing the district's policy and regulation regarding
unlawful discrimination

4. Consistent with laws regarding the confidentiality of student and personnel records,
communicating to students, parents/guardians, and the community the school's
response plan to unlawful discrimination or harassment

(cf 4112.6/4212.6/4312.6 - Personnel Files}
(cf 4119.23/4219.23/4319.23 - Unauthorized Release of Confidential/Privileged Information)
(cf 5125 - Student Records)

5. Taking appropriate disciplinary action against students, employees, and anyone
determined to have engaged in wrongdoing in violation of district policy, including
any student who is found to have filed a complaint of discrimination that the student
knew was not true

{(cf. 4118 - Dismissal/Suspension/Disciplinary Action)

(cf- 4218 - Dismissal/'Suspension/Disciplinary Action)

(cf. 5144 - Discipline)

{(cf 5144.1 - Suspension and Expulsion/Due Process)

{cf 3144.2 - Suspension and Expulsion/Due Process (Students with Disabilities))
{cf- 6159.4 - Behavioral Interventions for Special Education Students)

Process for Initiating and Responding to Complaints

Note:  Education Code 234.1 requires that districts adopt a process for receiving and investigating
complaints of unlawful discrimination, including discriminatory harassment, intimidation, retaliation, and
bullying. Such a process, which is required to be consistent with the uniform complaint procedures (UCP)
specified in 5 CCR 4600-4670, must include (1) a requirement that school personnel who witness an act take
immediate steps to intervene when safe to do so, (2) a timeline for investigating and resolving complaints, |
i (3) an appeal process, and (4) translation of forms when required by Education Code 48985. In addition, |
federal regulations require districts to adopt procedures providing for the prompt and equitable resolution of |
complaints of discrimination on the basis of sex (34 CFR 106.8), disability (34 CFR 104.7 and 28 CFR |

I



AR 5145.3(h)
NONDISCRIMINATION/HARASSMENT (continued)

35.107), and age (34 CFR 110.25). OCR guidance on federal civil rights requirements notes that districts |
may have a responsibility to respond to notice of dlscnmmatlon whether or not a formal complamt is ﬁled '
In addition, districts may have an ﬂhkg@lmn—

muﬁﬂifhbhimlgmundaef' - e

Complaints of sexual harassment must be addressed through the federal Title IX complaint
procedures established pursuant to 34 CFR 106.44-106.45, as added by 85 Fed. Reg. 30026, if the
alleged conduct meets the federal definition of sexual harassment. Pursuant to 34 CFR 106.30, sexual
harassment includes (1) a district employee conditioning the provision of a district aid, benefit, or
service on an individual's participation in unwelcome sexual conduct; (2) unwelcome conduct
determined by a reasonable person to be so severe, pervasive, and objectively offensive that it
effectively denies a person equal access to the district’s education program or activity; or (3) sexual
assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 and 34 USC 12291.
Allegations that do not meet this definition should be addressed through the district's UCP. See
BP/AR 5145.7 - Sexual Harassment and AR 5145.71 - Title IX Sexual Harassment Complaint
| Procedures.

Students who feel that they have been subjected to unlawful discrimination described above
or in district policy are strongly encouraged to immediately contact the compliance officer,
principal, or any other staff member. In addition, students who observe any such incident are
strongly encouraged to report the incident to the compliance officer or principal, whether or
not the alleged victim files a complaint.

Any school employee who observes an incident of unlawful discrimination, including
discriminatory harassment, intimidation, retaliation, or bullying, or to whom such an incident
is reported shall report the incident to the compliance officer or principal within a school day,
whether or not the alleged victim files a complaint.

Any school employee who witnesses an incident of unlawful discrimination, including
discriminatory harassment, intimidation, retaliation, or bullying, shall immediately intervene
to stop the incident when it is safe to do so. {Education Code 234.1)

Note: Though a formal complaint must be in writing pursuant to 5 CCR 4600, the district's obligation to
provide a safe school environment for its students overrides the need to comply with formalities. Thus, once
the district receives notice of an incident, whether verbally or in writing, it is good practice to begin the
investigation of the report and to take steps to stop any prohibited conduct and address any effect on
students. The following paragraph reflects such practice and is consistent with OCR recommendation.

When a werbal report of unlawful discrimination, including discriminatory harassment,
intimidation, retaliation, or bullying, is made to or received by the principal or compliance

officer, the principal or compliance officer shall make-a—neote—ofthe report-and-encourage

notify the student or parent/guardian of the right to file a formal complaint in accordance

with to-file the complaint in writing,—pursuant-te—the-provisions—+n AR 1312.3 - Uniform

Complaint Procedures or, for complaints of sexual harassment that meet the federal Title
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NONDISCRIMINATION/HARASSMENT (continued)

IX definition, AR 5145.71 - Title IX Sexual Harassment Complaint Procedures. Once
notified verbally or in writing, the prineipal er compliance officer shall begin the
investigation and shall implement immediate measures necessary to stop the discrimination
and ensure that all students have access to the educational program and a safe school
environment. Any interim measures adopted to address unlawful discrimination shall, to the
extent possible, not disadvantage the complainant or a student who is the victim of the
alleged unlawful discrimination.

Any report or complaint alleging unlawful discrimination by the principal, compliance
officer, or any other person to whom a report would ordinarily be made or complaint filed
shall instead be made to or filed with the Superintendent or designee who shall determine
how the complaint will be investigated.

(cf. 5141 4 - Child Abuse Prevention and Reporting)

Transgender and Gender-Nonconforming Students

Note: The term "gender identity” is not specifically defined in the Education Code. The following definition
is consistent with case law and generally accepted terms within academia, as well as the Resolution
Agreement between the Arcadia Unified School District, the U.S. Department of Education Office for Civil
Rights, and the U.S. Department of Justice, Civil Rights Division, which defines "gender identity” as "one's
internal sense of gender, which may be different from one's assigned sex, and which is consistently and
uniformly asserted, or for which there is other evidence that the gender identity is sincerely held as part of
the student's core identity.”

Gender identity of a student means the student's gender-related identity, appearance, or
behavior as determined from the student's internal sense, whether or not that gender-related
identity, appearance, or behavior is different from that traditionally associated with the
student's physiology or assigned sex at birth.

Gender expression means a student's gender-related appearance and behavior, whether
stereotypically associated with the student's assigned sex at birth. {Education Code 210.7)

Gender transition refers to the process in which a student changes from living and
identifying as the sex assigned to the student at birth to living and identifying as the sex that
corresponds to the student's gender identity.

Gender-nonconforming student means a student whose gender expression differs from
stereotypical expectations.

Transgender student means a student whose gender identity is different from the gender
assigned at birth.



AR 5145 3(j)

NONDISCRIMINATION/HARASSMENT (continued)

The district prohibits acts of verbal, nonverbal, or physical aggression, intimidation, or
hostility that are based on sex, gender identity, or gender expression, or that have the purpose
or effect of producing a negative impact on the student's academic performance or of creating
an intimidating, hostile, or offensive educational environment, regardless of whether the acts
are sexual in nature. Examples of the types of conduct which are prohibited in the district and
which may constitute gender-based harassment include, but are not limited to:

L. Refusing to address a student by a name and the pronouns consistent with the
student's gender identity

2. Disciplining or disparaging a student or excluding the student from participating in
activities, for behavior or appearance that is consistent with the student's gender
identity or that does not conform to stereotypical notions of masculinity or femininity,

as applicable

3. Blocking a student's entry to the restroom that corresponds to the student's gender
identity

4. Taunting a student because the student participates in an athletic activity more

typically favored by a student of the other sex

5. Revealing a student's transgender status to individuals who do not have a legitimate
need for the information, without the student's consent

6. Using gender-specific slurs

7. Physically assaulting a student motivated by hostility toward the student because of
the student's gender, gender identity, or gender expression

The district's uniform complaint procedures (AR 1312.3) or Title IX sexual harassment
procedures (AR 5145.71), as applicable, shall be used to report and resolve complaints
alleging discrimination against transgender and gender-nonconforming students.

Examples of bases for complaints include, but are not limited to, the above list, as well as
improper rejection by the district of a student's asserted gender identity, denial of access to
facilities that correspond with a student's gender identity, improper disclosure of a student's
transgender status, discriminatory enforcement of a dress code, and other instances of
gender-based harassment.

To ensure that transgender and gender-nonconforming students are afforded the same rights,
benefits, and protections provided to all students by law and Board policy, the district shall
address each situation on a case-by-case basis, in accordance with the following guidelines:
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I Note: Timelines included in items #1-2 below may be modified to reflect district practice. |

1.

Right to privacy: A student's transgender or gender-nonconforming status is the
student's private information and the district shall only disclose the information to
others with the student's prior written consent, except when the disclosure is
otherwise required by law or when the district has compelling evidence that
disclosure is necessary to preserve the student's physical or mental well-being. In any
case, the district shall only allow disclosure of a student's personally identifiable
information to employees with a legitimate educational interest as determined by the
district pursuant to 34 CFR 99.31. Any district employee to whom a student's
transgender or gender-nonconforming status is disclosed shall keep the student's
information confidential. When disclosure of a student's gender identity is made to a
district employee by a student, the employee shall seek the student's permission to
notify the compliance officer. If the student refuses to give permission, the employee
shall keep the student's information confidential, unless the employee is required to
disclose or report the student's information pursuant to this administrative regulation,
and shall inform the student that honoring the student's request may limit the district's
ability to meet the student's needs related to the student's status as a transgender or
gender-nonconforming student. If the student permits the employee to notify the
compliance officer, the employee shall do so within three school days.

As appropriate given the student's need for support, the compliance officer may
discuss with the student any need to disclose the student's transgender or gender-
nonconformity status or gender identity or gender expression to the student's
parents/guardians and/or others, including other students, teacher(s), or other adults
on campus. The district shall offer support services, such as counseling, to students
who wish to inform their parents/guardians of their status and desire assistance in
doing so.

(cf 1340 - Access to District Records)
(¢f. 3580 - District Records)

2.

Determining a Student's Gender Identity: The compliance officer shall accept the
student's assertion of gender identity and begin to treat the student consistent with that
gender identity unless district personnel present a credible and supportable basis for
believing that the student's assertion is for an improper purpose.

Addressing a Student's Transition Needs: The compliance officer shall arrange a
meeting with the student and, if appropriate, the student's parents/guardians to
identify and develop strategies for ensuring that the student's access to educational
programs and activities is maintained. The meeting shall discuss the transgender or
gender-nonconforming student's rights and how those rights may affect and be
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affected by the rights of other students and shall address specific subjects related to
the student's access to facilities and to academic or educational support programs,
services, or activities, including, but not limited to, sports and other competitive
endeavors. In addition, the compliance officer shall identify specific school site
employee(s) to whom the student may report any problem related to the student's
status as a transgender or gender-nonconforming individual, so that prompt action can
be taken to address it. Alternatively, if appropriate and desired by the student, the
school may form a support team for the student that will meet periodically to assess
whether the arrangements for the student are meeting the student's educational needs
and providing equal access to programs and activities, educate appropriate staff about
the student's transition, and serve as a resource to the student to better protect the
student from gender-based discrimination.

Note: Pursuant to Education Code 221.5, a district is required to permit a student to use facilities and
participate in sex-segregated school programs and activities consistent with the student's gender identity,
regardless of the gender listed on the student's educational records. Because Education Code 221.5 affords
transgender students these rights, districts in California are not impacted by the February 22, 2017 action of
the USDOE and U.S. Department of Justice to rescind earlier federal guidance which had indicated that,
under Title IX, students must be allowed to use sex-segregated facilities in accordance with their gender
identity. In implementing state law, districts may review recommended practices in the USDOE's Office of
Elementary and Secondary Education's Examples of Policies and Emerging Practices for Supporting
Transgender Students. For more information on the rights of transgender students, see CSBA's Updated
Legal Guidance: Protecting Transgender and Gender Nonconforming Students Against Discrimination.

4, Accessibility to Sex-Segregated Facilities, Programs, and Activities: When the
district maintains sex-segregated facilities, such as restrooms and locker rooms, or
offers sex-segregated programs and activities, such as physical education classes,
intermural sports, and interscholastic athletic programs, students shall be permitted to
access facilities and participate in programs and activities consistent with their gender
identity. To address any student's privacy concerns in using sex-segregated facilities,
the district shall offer available options such as a gender-neutral or single-use
restroom or changing area, a bathroom stall with a door, an area in the locker room
separated by a curtain or screen, or use of the locker room before or after the other
students. However, the district shall not require a student to utilize these options
because the student is transgender or gender-nonconforming. In addition, a student
shall be permitted to participate in accordance with the student's gender identity in
other circumstances where students are separated by gender, such as for class
discussions, yearbook pictures, and field trips. A student's right to participate in a sex-
segregated activity in accordance with the student's gender identity shall not render
invalid or inapplicable any other eligibility rule established for participation in the
activity.

(cf. 6145 - Extracurricular and Cocurricular Activities)
(cf 6145.2 - Athletic Competition)

(cf- 6133 - School-Sponsored Trips)

(cf. 7110 - Facilities Master Plan)
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Note: Education Code 49062.5 and 49070, as added and amended by AB 711 (Ch. 179, Statutes of 2019),
respectively, require districts to update a former student's records to change the student's name and/or
gender as specified below. See AR 5125 - Student Records.

Student Records: A student's legal name or gender as entered on the mandatory
student record required pursuant to 5 CCR 432 shall only be changed with proper
documentation. When a student presents government-issued documentation of a name
and/or gender change or submits a request for a name and/or gender change through
the process specified in Education Code 49070, the district shall update the student's
records. (Education Code 49062.5, 49070)

fcf- 5125 - Student Records)
fcf 5125.1 - Release of Directory Information)
fcf 3125.3 - Challenging Student Records)

6.

Names and Pronouns: If a student so chooses, district personnel shall be required to
address the student by a name and the pronoun(s) consistent with the student’s gender
identity, without the necessity of a court order or a change to the student's official
district record. However, inadvertent slips or honest mistakes by district personnel in
the use of the student's name and/or consistent pronouns will, in general, not
constitute a violation of this administrative regulation or the accompanying district
policy.

Uniforms/Dress Code: A student has the right to dress in a manner consistent with
the student's gender identity, subject to any dress code adopted on a school site.

(cf 5132 - Dress and Grooming)
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CSBA Sample
Board Policy

Students BP 5145.6(a)

PARENTAL NOTIFICATIONS

The Governing Board desires to promote effective communication between the school and
the home and to keep parents/guardians informed regarding educational programs, school
operations, and the legal rights of students and their parents/guardians. The Superintendent or
designee shall send parents/guardians and-students all notifications required by law and any
other notifications heishe the Superintendent or designee believes will promote parental
understanding and involvement.

fcf 5020 - Parent Rights and Responsibilities)
fcf 5022 - Student and Family Privacy Rights)
{cf. 6020 - Parent Involvement)

Notice of the rights and responsibilities of parents/guardians as specified in Education Code
48980 shall be sent at the beginning of each academic year and may be provided by regular
mail, in electronic form when so requested by the parent/guardian, or by any other method
normally used by the district for written communication with parents/guardians. (Education
Code 48981)

No activity specified in Education Code 48980 shall be undertaken with respect to any
particular student unless histher the student's parent/guardian has been informed of such
action through the annual notification or other separate special notification. Such notice shall
state the activity that will be undertaken and the approximate date on which the activity will
occur. (Education Code 48983-48984)

The annual notification shall include a request that the parent/guardian sign the notice and
return it to the school or, if the notice is provided in electronic format, that the
parent/guardian submit a signed acknowledgment of receipt of the notice to the school. The
parent/guardian’s signature is an acknowledgment of receipt of the information but does not
indicate that consent to participate in any particular program has been given or withheld.
{Education Code 48982)

| Note: The following optional paragraph may be revised to reflect district practice. |

Whenever a student enrolls in a district school during the school year, histhes the student's
parents/guardians shall be given all required parental notifications at that time.

Note: The following paragraph applies to notices required for certain federal programs, including, but not
necessarily limited to, Title 1 notices pursuant to 20 USC 6311 and 6312, notices regarding the rights of
parents/guardians of students with disabilities pursuant to 34 CFR 300.503 and 300.504, and notices of the
educational rights of homeless students pursuant to 42 USC 11432. The following paragraph may be revised
to reflect district practice.




BP 5145.6(b)

PARENTAL NOTIFICATIONS (continued)

Notifications shall be presented in an understandable and uniform format and, to the extent
practicable, in a language that parents/guardians can understand.

Note: Pursuant to Education Code 48985, when 15 percent or more of students enrolled in a schoel speak a
single primary language other than English, all notices and reports sent to the parents/guardians of these
students must also be written in the primary language and may be answered by the parent/guardian in either
language. Education Code 48985 requires the California Department of Education (CDE) to notify districts,
by August | of each year, of the schools and the languages for which the translation of notices is required
based on census data submitted to the CDE in the preceding fiscal year,

Whenever 15 percent or more of the students enrolled in a district school speak a single
primary language other than English, as determined from the California Department of
Education census data collected pursuant to Education Code 52164, all notices sent to the
parent/guardian of any such student shall, in addition to being written in English, be written
in the primary language, and may be responded to either in English or the primary language.
(Education Code 48981, 48985)

Whenever an employee learns that a student's parent/guardian is unable to understand the
district's printed notifications for any reason, he/she the employee shall inform the principal
or designee, who shall work with the parent/guardian to establish other appropriate means of
communication.

Legal Reference:
EDUCATION CODE
221.5 Prohibited sex discrimination
231.5 Sexual harassment policy
234.7 Student protections relating to immigration and citizenship status
262.3 Appeals for discrimination complaints; information regarding availability of civil remedies
310 Language acquisition programs
313 Reclassification of English learners, parental consultation
313.2 Long-term English learner, notification
440 English language proficiency assessment; instruction in English language development
8483 Before/after school program, enrollment priorities
17288 Building standards for university campuses
17611.5-17612 Notification of pesticide use
322215 Insurance for athletic team members
32255-32255.6 Right 1o refuse harmful or desiructive use of animals
32390 Fingerprint program; contracts; funding; consent of parent/'guardian
33479.3 The Eric Paredes Sudden Cardiac Arrest Prevention Act
35160.5 Extracurricular and cocurricular activities
35178 4 Notice of accreditation status
351825 Advertising in the classroom
35183 School dress codes; uniforms
35186 Complaints concerning deficiencies in instructional materials and facilities
35211 Driver training; district insurance, parent/guardian liability

Legal Reference continued: (see next page)



BP 5145.6(c)
PARENTAL NOTIFICATIONS (continued)

Legal Reference: (continued)
EDUCATION CODE (continued)
35256 School Accountability Report Card
35258 School Accountability Report Card
35291 Rules for student discipline
37616 Consultation regarding year-round schedule
39831.5 School bus rider rules and information
44050 Employee codes of conduct, employee interactions with students
44808.5 Permission to leave school grounds
46010.1 Notice regarding excuse to obtain confidential medical services
46014 Regulations regarding absences for religious purposes
46600-46611 Interdistrict attendance agreements
48000 Minimum age of admission
48070.5 Promotion or retention of students
48204 Residency requirements
48205 Absence for personal reasons
48206.3 Students with temporary disabilities; individual instruction; definitions
48207-48208 Students with temporary disabilities in hospitals
48213 Prior notice of exclusion from attendance
48216 Immunization
48260.5 Notice regarding truancy
48262 Need for parent conference regarding truancy
48263 Referral to school attendance review board or probation depariment
48301 Interdistrict transfers

Mﬁemwwm{mm

48357 Srans-af application for-transfer from-sohooi-fdertifiedwader Openfnrollmenttet
48412 Certificate of proficiency

48432.3 Voluntary enroliment in continuation education
484325 Involuntary transfers of students

48850-48859 Education of foster youth and homeless students
48900.1 Parental attendance required afier suspension
48904 Liability of parent/guardian for willful student misconduct
48904.3 Withholding grades, diplomas, or transcripts

48906 Notification of release of student to peace officer
48911 Notification in case of suspension

48911.1 Assignment to supervised suspension classroom
48912 Closed sessions; consideration of suspension

48915.1 Expelled students, enrollment in another district
48916 Readmission procedures

48918 Rules governing expulsion procedures

48929 Transfer of student convicted of violent felony or misdemeanor
48980 Required notification at beginning of term

48980.3 Notification of pesticide use

48981 Time and means of notification

48982 Parent signature acknowledging receipt of notice
48983 Contents of notice

48984 Activities prohibited unless notice given

48985 Notices to parents in language other than English

Legal Reference continued: (5ee next page)



BP 5145.6(d)

PARENTAL NOTIFICATIONS (continued)

Legal Reference: (continued)
EDUCATION CODE (continued)
48987 Child abuse information
49013 Use of uniform complaint procedures for complainis regarding student fees
49063 Notification of parental rights
49067 Student evaluation; student in danger of failing course
49068 Transfer of permanent enrollment and scholarship record
49069 Absolute right to access
49070 Challenging content of student record
49073 Release of directory information
49073.6 Student records, social media
49076 Access to student records
49077 Access to information concerning a student in compliance with court order
49403 Cooperation in control of communicable disease and immunization
49423 Administration of prescribed medication for student
49451 Physical examinations: parent's refusal to consent
49452.5 Screening for scoliosis
494527 Information on type 2 diabetes
49452.8 Oral health assessment
49456 Results of vision or hearing test
49471-49472 Insurance
49475 Student athletes; concussions and head injuries
49476 Student athletes; opioid fact sheet
49480 Continuing medication regimen for nonepisadic conditions
49510-49520 Duffy-Moscone Family Nutrition Education and Services Act of 1970
49557.5 Child Hunger Prevention and Fair Treatment Act of 2017, notice of negative balance in meal
account
51225.1 Exemption from district graduation requirements

312252 Course credits—faster—yeunth—homeless—youwth—former—iuvenile—conrtschoolstudents -and

51225.3 Graduation requirements; conrses that satisfy college entrance criteria

51229 Course of study for grades 7-12

51513 Personal beliefs; privacy

31938 HIVIAIDS and sexual health instruction

532164 Language census

32164.1 Census-taking methods; determination of primary language; assessment of language skills
52164.3 Reassessment of English learners; notification of results

54444.2 Migrant education programs; parent involvement

36301 Child-find system; policies regarding written notification rights

36321 Special education: proposed assessment plan

56321.5-56321.6 Notice of parent rights pertaining to special education

36329 Written notice of right to findings, independent assessment

36341.1 Development of individualized education program; right to audio record meeting
536341.5 Individualized education program team meetings

36343.5 Individualized education program meetings

56521.1 Behavioral intervention

58501 Alternative schools; notice required prior to establishment

60615 Exemption firom state assessment

60641 California Assessment of Student Performance and Progress

69432.9 Submission of grade point average to Cal Grant program

Legal Reference continued: (see next page)
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PARENTAL NOTIFICATIONS (continued)

Legal Reference: (continued)
CiVIL CODE
1798.29 District records, breach of security
HEALTH AND SAFETY CODE
1596.857 Right to enter child care facility
1597.16 Licensed child care centers, lead testing
104420 Tobacco use prevention
104855 Availability of topical fluoride treatment
116277 Lead testing of school drinking water
120365-120375 Immunizations
120440 Sharing immunization information
124100-124105 Health screening and immunizations
PENAL CODE
626.8] Notice of permission granted to sex offender to volunteer on campus
627.5 Hearing request following denial or revocation of registration
CODE OF REGULATIONS, TITLE 5
852 Exemptions from state assessments
863 Reports of state assessment results
3052 Behavioral intervention
4622 Notification of uniform complaint procedures
4631 Uniform complaint procedures; notification of decision and right to appeal
ATRY Briident transior from sohoolidestifiod e Open-eallwont Aot
4917 Notification of sexual harassment policy
11303 Reclassification of English learners
11511.5 English language proficiency assessment; test results
11523 Notice of proficiency examinations
18066 Child care policies regarding excused and unexcused absences
18094-18095 Notice of Action; child care services
18114 Norice of delinquent fees; child care services
18118-18119 Notice of Action; child care services
CODE OF REGULATIONS, TITLE 17
2951 Hearing tests
6040 Time period to obtain needed immunizations
UNITED STATES CODE, TITLE 20
1232g Family Educational and Privacy Rights Act
1232h Privacy rights
1415 Procedural safeguards
6311 State plan
6312 Local educational agency plans
6318 Parent and family engagement
7704 Impact Aid; policies and procedures related to children residing on Indian lands
7908 Armed forces recruiter access to students
UNITED STATES CODE, TITLE 42
1758 Child nutrition programs
11431-11435 McKinney-Vento Homeless Assistance Act
CODE OF FEDERAL REGULATIONS, TITLE 7
245.5 Eligibility criteria for free and reduced-price meals
245.6a Verification of eligibility for free and reduced-price meals

Legal Reference continued: (see next page)



BP 5145.6(f)

PARENTAL NOTIFICATIONS {(continued)

Legal Reference: (continued)
CODE OF FEDERAL REGULATIONS, TITLE 34
99.7 Student records, annual notification
99.30 Disclosure of personally identifiable information
99.34 Student records, disclosure to other educational agencies
99.37 Disclosure of directory information
104.32 District responsibility to provide free appropriate public education
104.36 Procedural safeguards
104.8 Nondiscrimination
106.8 Notification of contact information for Title 1X coordinator
106.9 Dissemination of policy, nondiscrimination on basis of sex
200.48 Teacher qualifications
222.94 Impact Aid; district responsibilities
300.300 Parent consent for special education evaluation
300.322 Parent participation in IEP team meetings
300.502 Independent educational evaluation of student with disability
300.503 Prior written notice regarding identification, evaluation, or placement of student with
disability
300.504 Procedural safeguards notice for students with disabilities
300.508 Due process complaint
300.530 Discipline procedures
CODE OF FEDERAL REGULATIONS, TITLE 40
763.84 Asbestos inspections, response actions and post-response actions
763.93 Asbestos management plans

Management Resources:
US. DEPARTMENT OF AGRICULTURE PUBLICATIONS
Uinpaid Meal Charpes Giidaneeand G8&-4-5£23-200 7 March 2047

Civil Rights Compliance and Enforcement — Nutrition Programs and Services, FNS Instruction 113-1,
2005

WEB SITES
U.S. Department of Agriculture, Food and Nutrition Service: http://www.fns.usda.gov

(11/12 3/18) 7/20

Policy Reference UPDATE Service
Copyright 2020 by California School Beards Association, West Sacramento, California 95691
All nights reserved



CSBA Sample
Exhibit

Students E 5145.6(a)

PARENTAL NOTIFICATIONS

Cautionary Notice: Government Code 17581.5 releases districts from the obligation to perform specified
mandated activities when the Budget Act does not provide reimbursement during that fiscal year. The
Budget Act of 2048-{SB 840, Ch. 29, Statutes—af 20182045 2020 (SB 74, Ch. 6, Statutes of 2020)
extends the suspension of these requirements through the 284818 2020-21 fiscal year. As a result, certain
provisions of the following Exhibit related to scoliosis screening and bus safety instruction may be
suspended.

Note: The following exhibit lists notices which the law explicitly requires be provided to parents/guardians.
See the referenced Board policy, administrative regulation, or Board bylaw for further information about
related program and notice requirements. For example, see AR 1312.3 - Uniform Complaint Procedures for
the contents of the annual notice regarding uniform complaint procedures as mandated by 5 CCR 4622,

The exhibit does not include other notices that are recommended throughout CSBA's sample policy manual
but are not required by law. The district may revise the exhibit to reflect additional notifications provided by
the district.

Education or Board Policy/
When to Other Legal Administrative
Notify Code Regulation # Subject
I. Annually
Beginning of each school Education Code BP 5146 Rights and options for
year 222.5 pregnant and parenting
students
Beginning of each school Education Code BP 0410 Right to a free public
year 234.7 education regardless of
immigration status or
religious beliefs
Beginning of each school Education Code BP 6142.2 Information on the district's
year 310 AR 6174 language acquisition
programs
Beginning of each school Education Code AR 3514.2 Use of pesticide product,
year 17611.5, 17612, active ingredients, Internet
48980.3 address to access information, *
and, if district has no web site
and uses certain pesticides,
integrated pest management
plan
By February 1 Education Code BP 0510 School Accountability
35256, 35258 Report Card provided
Beginning of each school Education Code AR 5144 District and site discipline
year 35291, 48980 AR 5144.1 rules

Fl

e



PARENTAL NOTIFICATIONS (continued)

When to
Notify

1. Annually (continued)

Beginning of each school
year

Beginning of each school
year

Beginning of each school

year, if district has adopted
policy on involuntary transfer
of students convicted of certain
crimes when victim is enrolled
at same school

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year, if Board allows
such absence

Beginning of each school
year

Education or
Other Legal
Code

Education Code
44050

Education Code
46010.1

Education Code
48929, 48980

Education Code
48980

Education Code
48980, 231.5;

5 CCR 4917; 34
CFR 106.8

Education Code
48980, 32255-
322556

Education Code
48980, 35160.5,
46600-46611,
48204, 43301;
4815040351

Education Code
48980, 46014

Education Code
48980, 48205

Board Policy/
Administrative
Regulation #

BP 4119.21
4219.21
4319.21

AR 5113

BP 5116.2

BP 6111

AR 51457

AR 5145.8

BP 51111
AR 5116.1
AR 5117

AR 5113

AR 5113
BP 6154

E 5145.6(b)

Subject

Code of conduct addressing
employee interactions with
students

Absence for confidential
medical services

District policy authorizing
transfer

Schedule of minimum days
and student-free staff
development days

Copy of sexual harassment
policy as related to students;
contact information for
Title 1X coordinator

Right to refrain from harmful
or destructive use of animatls

All statutory attendance
options, available local
attendance options, options for
meeting residency, form for
changing attendance, appeals
process

Absence for religious
exercises or purposes

Excused absences; grade/credit
cannot be reduced due to
excused absence if work or test
has been completed; full text
of Education Code 48205



PARENTAL NOTIFICATIONS (continued)

When to
Notify

I. Annually (continued)

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year and at least one more
time during school year
using specified methods

Education or
Other Legal
Code

Education Code
48980, 48206.3,
48207, 48208

Education Code
48980, 49403

Education Code
48980, 49423,
49480

Education Code
48980, 49451,
20 USC 1232h

Education Code
48980, 49471,
49472

Education Code
49013; S CCR
4622

Education Code
49063

Education Code
49063, 49069,
20 USC 1232g;
34 CFR 99.7

Education Code
49063, 49073;
20 USC 1232g,
34 CFR 99.37

Education Code
49428

Board Policy/
Administrative
Regulation #

AR 6183

BP 514131

AR 5141.21

AR 51413

BP 5143

AR 13123

AR 5125
AR 5125.3

AR 5125

AR 512511

None

E 5145.6(c)

Subject

Availability of home/hospital
instruction for students with
temporary disabilities

School immunization program

Administration of
prescribed medication

Right to refuse consent to
physical examination

Availability of
insurance

Uniform complaint procedures,
available appeals, civil law
remedies

Challenge, review, and
expunging of records

Student records: inspect and
review, access, types, location,
persons responsible, location
of log, access criteria, cost of
copies, amendment requests,
criteria to determine legitimate
educational interest, course
prospectus availability

Release of directory
information

How to access mental health
services at school and/or in
community



PARENTAL NOTIFICATIONS (continued)

When to
Notify

I. Annually (continued)

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Beginning of each school
year

Annually

Beginning of each school
year, if district receives
Title I funds

Beginning of each school
year

Beginning of each school
year to parent, teacher, and
employee organizations or, in
their absence, individuals

Education or
Other Legal
Code

Education Code
49520, 48980;
42 USC 1758;
7 CFR 245.5

Education Code
51513; 20 USC
1232h

Education Code
56301

Education Code
58501, 48980

Health and Safety
Code 104855

5 CCR 852,
Education Code
60615

20USC6312;
34 CFR 200.48

34 CFR 104.8,
106.9

40 CFR 763.84,
763.93

Board Policy/
Administrative
Regulation #

AR 3553

AR 5022
BP 6162.8

BP 6164.4

AR 6181

AR 5141.6

AR 6162.51

BP 41122
AR 4222

BP 0410
BP 6178

AR 3514

E 5145.6(d)

Subject

Eligibility and application
process for free and reduced-
price meals

Notice of privacy policy and
dates of activities re: survey,
health examination, or
collection of personal
information for marketing;
process to opt out of such
activities; inspection rights
and procedures

Parental rights re: special
education identification,
referral, assessment,
instructional pianning,
implementation and review,
and procedures for initiating
a referral for assessment

Alternative schools

Availability of dental fluoride
treatment; opportunity to
accept or deny treatment

Student's participation in state
assessments; option to request
exemption from testing

Right to request information
re: professional qualifications
of child's teacher and
paraprofessional

Nondiscrimination

Availability of asbestos
management plan; any
inspections, response actions
or post-response actions
planned or in progress



PARENTAL NOTIFICATIONS (continued)

When to
Notify

I. Annually (continued)

Beginning of each school
year

Education or
Other Legal
Code

USDA 5P-23-2017

E 5145.6(¢)

Board Policy/
Administrative

Regulation # Subject

AR 3551 District policy on meal

payments

II. At Specific Times During the Student's Academic Career

Beginning in grade 7,
at least once prior to course
selection and career counseling

Upon a student's enrollment

When child first enrolls in a
public school, if school offers
a fingerprinting program

When participating in
driver training courses under
the jurisdiction of the district

Upon registration in K-6, if
students have not previously
been transported

Beginning of each school
year for high school students,
if high school is open campus

Beginning of each school

year in grades 9-12, if district
allows career technical education
(CTE) course to satisfy
graduation requiremnent

Upon a student's enrollment

When students enter grade 7

Education Code
221.5, 48980

Education Code
310

Education Code
32390, 48980

Education Code
35211

Education Code
198315

Education Code
44808.5, 48980

Education Code
48980, 51225.3

Education Code
49063

Education Code
494527

BP 6164.2 Course selection and
career counseling

BP 6142.2 Information on the district's

AR 6174 language acquisition
programs

AR 5142.1 Fingerprinting program

Mone Civil liability, insurance
coverage

AR 3543 School bus safety rules and
information, list of stops, rules
of conduct, red light crossing
instructions, bus danger zones,
walking to and from stops

BP 5112.5 Open campus

AR 6146.1 How each graduation
requirement does or does not
satisfy college entrance a-g
course criteria; district CTE
courses that satisfy a-g criteria

AR 5125 Specified rights related to

AR 51253 student records

AR 5141.3 Specified information on type

2 diabetes



E 5145.6(f)

PARENTAL NOTIFICATIONS (continued)

Education or
When to Other Legal
Notify Code

Board Policy/
Administrative

Regulation # Subject

II. At Specific Times During the Student's Academic Career (continued)

When in kindergarten,
or first grade if not previously
enrolled in public school

Beginning of each school year
for students in grades 9-12

Beginning of each school
year for students in grades
7-12, or at time of
enrollment if after beginning
of year

Within 20 working days of
receiving results of standardized
achievement tests or, if results
not available in school year,
within 20 working days of start
of next school year

By October |5 for students in
grade 12

When child is enrolled or
reenrolled in a licensed child
care center or preschool

When child is enrolled
in kindergarten

To students in grades 11-12,
early enough to enable
registration for fall test

Education Code
49452.8

Education Code
51229, 48980

Education Code
51938, 43980

Education Code
60641; 5 CCR 863

Education Code
694329

Health and Safety
Code 1596.7996

Health and Safety
Code 124100,
124105

5CCR 11523

AR 5141.32

AR 6143

AR 6142.]

AR 6162.51

AR 5121

AR 5125

AR 5148

AR 5141.32

AR 6146.2

Requirement for oral health
assessment, explanation of
law, importance of oral health,
agency contact, privacy rights

College admission
requirements, UC and CSU
web sites that list certified
courses, description of CTE,
CDE Internet address, how
students may meet with
counselors

Sexual health and HIV
prevention education, right to
view A/V materials, whether
taught by district staff or
outside consultants, right to
request specific Education
Code sections, right to excuse

Results of tests; test
purpose, individual score
and intended use

Forwarding of student's grade
peint average to Cal Gramt
programy; timeline to opt out

Information on risks and
effects of lead exposure,
blood lead testing

Health screening
examination

Notice of proficiency
examination provided
under Education Code 48412



PARENTAL NOTIFICATIONS (continued)

Education or Board Policy/
When to Other Legal Administrative
Notify Code Regulation #

I1. At Specific Times During the Student's Academic Career (continued)

To secondary students, if 20 USC 7908 AR 5125.1
district receives Title I funds

III. When Special Circumstances Occur

In the event of a breach of Civil Code BP 3580
security of district records, 1798.29
to affected persons

Upon receipt of a complaint Education Code AR 13123
alleging discrimination 262.3

When determining whether an Education Code AR 6174
English learner should be 313;SCCR 11303

reclassified as fluent English

proficient

When student is identified Education Code AR 6174
as English learner and district 313.2, 440;

receives Title [ or Title TII 20 USC 6312

funds for English learner
programs, not later than 30
days after beginning of school
year or within two weeks of
placement if identified during
school year

When homeless or foster youth Education Code AR 5148.2
applies for enrollment in 8483

before/after school program

Before high school student Education Code Mone
attends specialized 17288

secondary program on a
university campus

At least 72 hours before Education Code AR 35142
use of pesticide product 17612
not included in annual list

To members of athletic Education Code AR 5143
teams 32221.5

E 5145.6(g)

Subject

Request that district not release
student's name, address, and
phone number efehild to
military recruiters without
prior written consent

Types of records affected,
date of breach, description of
incident, contact information
for credit reporting agencies

Civil law remedies
available to complainants

Description of reclassification
process, opportunity for
parent/guardian to participate

Reason for classification, level
of English proficiency,
identification as long-term
English learner, description

of program(s), option to
decline program or choose
alternate, option to remove
student from program at any
time, exit requirements of
program

Right to priority enrollment;
how to request priority
enroliment

University campus buildings
may not meet Education Code
requirements for structural
safety

Intended use of pesticide
product

Offer of insurance; no-cost and
low-cost program options



PARENTAL NOTIFICATIONS (continued)

When to
Notify

TIl. When Special Circumstances Occur (continued)

Annually to parents/guardians
of student athletes before they
participate in competition

If school has lost its WASC
accreditation status

When district has contracted
for electronic preducts or
services that disseminate
advertising

At least six months before
implementing uniform policy

Before implementing a
year-round schedule

When interdistrict transfer
is requested and not approved
or denied within 30 days

Before early entry to
kindergarten, if offered

When student identified as
being at risk of retention

When student excluded due to
quarantine, contagious or
infectious disease, danger to
safety or health

Before already admitted
student is excluded for lack
of immunization

When a student is
classified as truant

Education or
Other Legal
Code

Education Code
33479.3

Education Code
35178.4

Education Code
35182.5

Education Code
35183

Education Code
37616

Education Code
46601

Education Code
48000

Education Code
48070.5

Education Code
48213

Education Code
48216; 17 CCR
6040

Education Code
48260.5, 48262

Board Pelicy/
Administrative
Regulation #

AR 61452

BP 6190

BP 3312

AR 5132

BP 6117

AR 5117

AR 5111

AR 5123

AR 5112.2
B agras

AR 5141.31

AR S5113.1

E 5145.6(h)

Subject

Information on sudden
cardiac arrest

Loss of status, potential
consequences

Advertising will be used in the
classroom or learning center

Dress code policy requiring
schoolwide uniform

Public hearing on year-round
schedule

Appeal process

Effects, advantages and
disadvantages of early entry

Student at risk of
retention

Student has been excluded
from school

Need to submit evidence of
immunization or exemption
within 10 school days; referral
to medical care

Truancy, parental obligatien,
availability of alternative
programs, student
consequences, need for
conference

nh



PARENTAL NOTIFICATIONS (continued)

Education or
When to Other Legal
Notify Code

III. When Special Circumstances Occur (continued)

When a truant is referred Education Code
to a SARB or probation 48263
department

When student requests to Education Code
voluntarily transfer to 434323

continuation school

Prior to involuntary transfer Education Code
to continuation school 48432.5
To person holding educational Education Code
rights, prior to recommending 48853.5

placement of foster youth
outside school of origin

When student is removed from Education Code
class and teacher requires 48900.1
parental attendance at school

Prior to withholding grades, Education Code

diplomas, or transcripts 48904

When withholding grades, Education Code

diplomas or transcripts 48904.3

from transferring student

When student is released Education Code

to peace officer 48906

At time of suspension Education Code
48911

When original period of Education Code

suspension is extended 48911

At the time a student is Education Code

assigned to a supervised 48911.1

suspension classroom

E 5145.6(i)

Board Policy/

Administrative
Regulation # Subject
AR 5113.1 Name and address of SARB

or probation department and
reason for referral

AR 6184 Copy of district policy and
regulation on continuation
education

AR 6184 Right to request meeting prior

to inveluntary transfer to
continuation school

AR 6173.1 Basis for the placement
recommendation
AR 51444 Parental attendance required;

timeline for attendance

AR 5125.2 Damaged school property

AR 5125.2 Next school will continue
withholding grades, diplomas,
or transcripts

BP 5145.11 Release of student to peace
officer for the purpose of
removing minor from school,
unless taken into custody as
victim of suspected child abuse

BP 5144.1 Notice of suspension

AR 5144.1

AR 5144.1 Extension of suspension

AR 5144.1 The student's assignment to
a supervised suspension
classroom



PARENTAL NOTIFICATIONS (continued)

When to
Notify

INI. When Special Circumstances Occur (continued)

Before holding a closed
session re: suspension

When student expelled
from another district for
certain acts seeks admission

When readmission is
denied

When expulsion occurs

At least 10 calendar days
before expulsion hearing

When expulsion or
suspension of expulsion
occurs

Before involuntary transfer of
student convicted of certain
crime when victim is enrolled
at same school

One month before the
scheduled minimum day

When parents/guardians
request guidelines for filing
complaint of child abuse

at a school site

When student in danger
of failing a course

When student transfers
from another district or
private school

Education or
Other Legal
Code

Education Code
48912

Education Code
48915.1,
48918

Education Code
48916
Education Code

48916

Education Code
48918

Education Code
48918

Education Code
48929, 48980

Education Code
48980

Education Code
48987

Education Code
49067

Education Code
49068

Board Policy/
Administrative
Regulation #

AR 5144.1

BP 5119

AR 5144.1

AR 5144.1

AR 5144.1

AR 5144.1

BP 5116.2

BP 6111

AR 51414

AR 5121

AR 5125

E 5145.6(j)

Subject

Intent to hold a closed session
re: suspension

Hearing re: possible danger
presented by expelled
student

Reasons for denial;
determination of assigned
program

Readmission procedures

Notice of expulsion
hearing

Decision to expel; right to
appeal to county board;
obligation to inform new
district of status

Right to request a meeting
with principal or designee

When minimum days are
scheduled after beginning
of the school year

Guidelines for filing

complaint of child abuse
at a school site with local
child protective agencies

Student in danger
of failing a course

Right to receive copy of
student's record and to
challenge its content



PARENTAL NOTIFICATIONS (continued)

When to
Notify

Education or
Other Legal
Code

III. When Special Circumstances Occur (continued)

When parent/guardian's
challenge of student record is
denied and parcnt/guardian
appeals

When district is considering
program to gather safety-related
information from students’
social media activity

When district adopts program
to gather information from
students' social media activity,
and annually thereafter

Within 24 hours of
release of information
to a judge or probation
officer

Before release of
information pursuant to
court order or subpoena

When screening results in
suspicion that student
has scoliosis

When test results in
discovery of visual or
hearing defects

Within 10 days of
negative balance in meal
account

Annually to parents/guardians
of student athletes before their
first practice or competition

Annually to parents/guardians
of student athletes

Education Code
49070

Education Code
49073.6

Education Code
49073.6

Education Code
49076

Education Code
49077

Education Code
49452.5

Education Code
49456; 17 CCR
2951

Education Code
495575

Education Code
49475

Education Code
49476

Board Policy/
Administrative
Regulation #

AR 51253

BP 5125

AR 5125

AR 5125

AR 5125

AR 5141.3

AR 51413

AR 3551

AR 61452

AR 6145.2

E 5145.6(k)

Subject

If board sustains allegations,
the cotrection or destruction
of record; if denied, right to

submit written objection

Opportunity for input on
proposed program

Information is being gathered,
access to records, process for
removal or corrections,
destruction of records

Release of student record to a
judge or probation officer for
conducting truancy mediation
program or for presenting

evidence at a truancy petition

Release of information
pursuant to court order

or subpoena

Scoliosis screening

Vision or hearing test results

Negative balance in meal
account; encouragement to
apply for free or reduced-
price meals

Information on concussions
and head injuries

Opioid fact sheet



PARENTAL NOTIFICATIONS (continued)

When te
Notify

Education or
Other Legal
Code

III. When Special Circumstances Occur (continued)

Within 30 days of foster youth,
homeless youth, former
juvenile court school student,
child of military family, or
migrant student being
transferred after second year
of high school, or immigrant
student enrolled in newcomer
program in grades 11-12

Before any test/survey
questioning personal beliefs

At least 14 days before HIV
prevention or sexual health
instruction, if arrangement
made for guest speaker after
beginning of school year

Prior to administering survey
regarding health risks and
behaviors to students in 7-12

Within 30 calendar days

of receipt of results of
assessment or reassessment
of English proficiency

When migrant education
program is established

When child participates in
licensed child care and
development program

When a licensed child care
center has a building
constructed before January

1, 2010 and has drinking water
tested for lead

When district receives
Tobacco-Use Prevention
Education Funds

Education Code
51225.1

Education Code
51513

Education Code
51938

Education Code
51938

Education Code
52164.1,
52164.3;
5CCR 11511.5

Education Code
54444 .2

Health and Safety
Code 1596.857

Health and Safety

Code 1597.16

Health and Safety
Code 104420

Board Policy/
Administrative
Regulation #

BP 6146.1
AR 6173
AR 6173.1
AR 61733
AR 6175

AR 5022

AR 6142.1

AR 5022

AR 6174

BP 6175
AR 6175

AR 5148

AR 5148

AR 35133

E 5145.6(1)

Subject

Exemption from local
graduation requirements, effect
on college admission, option
for fifth year of high school

Permission for test, survey
questioning personal beliefs

Instruction in HIV prevention
or sexual health by guest
speaker or outside consultant

Notice that the survey will
be administered

Results of state test of
English proficiency

Parent advisory council
membership composition

Parent/guardian right to enter
facility

The requirement to test the
facility, and the results of the
test

The district’s tobacco-free
schools policy and
enforcement procedures



PARENTAL NOTIFICATIONS (continued)

When to
Notify

Education or
Other Legal
Code

I1I. When Special Circumstances Qccur (continued)

When testing by community
water system finds presence
of lead exceeding specified
level

When sharing student
immunization information
with an immunization
system

At least 14 days prior to
sex offender coming on
campus as volunteer

When hearing is requested by
person asked to leave
school premises

When responding to complaint
re: discrimination, special
education, or noncompliance
with law

When child participates in
licensed child care and
development program

Within 30 days of application
for subsidized child care or
preschool services

Upon recertification or update
of application for child care
or preschool services

Upon child'’s enrollment in
child care program

When payment of child care
fees is seven days late

When district substantively
changes policy on student
privacy rights

Health and Safety
Code 116277

Health and Safety
Code 120440

Penal Code 626.81

Penal Code 627.5

5 CCR 4631

5 CCR 18066

5 CCR 18094,
18118

5 CCR 18095,
18119

5CCR 18114

5CCR 18114

20 USC 1232h

Board Policy/
Administrative
Regulation #

AR 3514

AR 5125

AR 1244
BP 1250

AR 35152

AR 13123

AR 5148

AR 5148
AR 5148.3

AR 5148
AR 5148.3

AR 5148

AR 5148

AR 5022

E 5145.6(m)

Subject

Elevated lead level at school

Types of information to be
shared, name and address of
agency, acceptable use of the
information, right to examine,
right to refuse to share

Dates and times permission
granted; obtaining information
from law enforcement

Notice of hearing

Findings, disposition of
complaint, any corrective
actions, appeal rights and
procedures

Policies re: regarding excused

and unexcused absences

Approval or denial of
services

Any change in service, such
as in fees, amount of service,
termination of service

Policy on fee collection

Notice of delinquent fees

Notice of any substantive
change in policy or regulation



PARENTAL NOTIFICATIONS (continued)

When to
Notify

I1I. When Special Circumstances Occur (continued)

For districts receiving Title |
funds, when child has been
assigned or taught for four or
more consecutive weeks by a
teacher who does not meet

state certification requirements
for the grade level/subject taught

For districts receiving Title I
funds, not later than 30 days
after beginning of school year,
to parents/guardians of English
learners

For schools receiving Title |
funds, upon development of
parent involvement policy

When district receives Impact
Aid funds for students residing
on Indian lands, to parents/
guardians of Indian children

When household is selected
for verification of eligibility
for free or reduced-price meals

When student is homeless or
unaccompanied minor

When student transfers
out of state and records are
disclosed without consent
pursuant to 34 CFR 99.30

When student complains of
sexual harassment

Education or
Other Legal
Code

20 USC 6312

20 USC 6312

20USC 6318

20 USC 7704;
34 CFR 222,94

42 USC 1758;
7 CFR 245.6a

42 USC 11432;
Education Code
48852.5

34 CFR 99.34

34 CFR 106.44,
106.45

Board Policy/
Administrative
Regulation #

AR 4112.2

AR 6174

AR 6020

AR 3231

AR 3553

AR 6173

AR 5125

AR 5145.7

E 5145.6(n)

Subject

Timely notice to parent/
guardian of child’s assignment

Reasons for placement, level
of proficiency, instructional
methods, how program meets
child's strengths and teaches
English, exit requirements,
right to choose other program

Netice of policy

Relevant applications,
evaluations, program plans,
information about district's
general educational
program; opportunity to
submit comments

Need to submit verification
information; any subsequent
change in benefits; appeals

Educational and related
opportunities; transportation
services; placement decision
and right to appeal

Right to review records

Right to file formal
complaint, availability

of supportive measures,
notice of process, reason for
dismissal of complaint if
applicable



PARENTAL NOTIFICATIONS (continued)

When to
Notify

Education or
Other Legal
Code

III. When Special Circumstances Oceur (continued)

When district receives
federal funding assistance
for nutrition program

IV. Special Education Notices

Prior to conducting initial
evaluation

Before functional behavioral
assessment begins

24 hours before IEP
when district intending to
record

Early enough to ensure
opportunity for parent/
guardian to attend IEP meeting

When parent/guardian orally
requests review of IEP

Within one school day of
emergency intervention or
serious property damage

Whenever there 1s a proposal
or refusal to initiate or change
the identification, evaluation,
placement, or FAPE, including
when parent/guardian revokes
consent for services

Upon filing of state complaint
When disciplinary measures

are taken or change in
placement

USDA FNS
Instruction 113-1

Education Code
56301, 56321,

56321.5, 56321.6,

56329; 20 USC
1415(d); 34 CFR
300.502, 300.503

Education Code
56321

Education Code
56341.1

Education Code
56341.5;
34 CFR 300.322

Education Code
56343.5

Education Code
56521.1

20 USC 1415ic);
34 CFR 300.300,
300.503

20 USC 1415(d);
34 CFR 300.504

20 USC 1415(k);
34 CFR 300.530

Board Policy/
Administrative
Regulation #

BP 3555

BP 6159.1
AR 6159.1
AR 6164 .4

AR 61594

AR 6159

AR 6159

AR 6159

AR 61594

AR 6159
AR 6159.1

AR 6159.1

AR 5144.2

E 5145.6(0)

Subject

Rights and responsibilities,
nondiscrimination policy,
complaint procedures

Proposed evaluation plan,
related parental rights,
prior written notice,
procedural safeguards

Notification and consent

Intention to audio-record
IEP meeting

Time, purpose, location, who
will attend, participation of
others with special knowledge,
transition statements if
appropriate

Need for written request

Emergency intervention

Prior written notice

Procedural safeguards
notice

Decision and procedural
safeguards notice



E 5145.6(p)

PARENTAL NOTIFICATIONS (continued)

Education or Board Policy/
When to Other Legal Administrative
Notify Code Regulation # Subject

IV. Special Education Notices (continued)

Upon requesting a 20 USC 1415(k); AR 6159.1 Student's name, address,

due process hearing 34 CFR 300.508 school, description of problem,
proposed resolution

Eligibility for services 34 CFR 104.32, AR 6164.6 District responsibilities, district

under Section 504 104.36 actions, procedural safeguards

V. Classroom Notices

In each classroom used for Education Code AR 13123 Health and safety
license-exempt California 8235.5 E 13123 requirements for preschool
State Preschool Program programs; where to get

complaint form

In each classroom in each Education Code AR 13124 Complaints subject to Williams
school 82355 35186 E 13124 uniform complaint procedures

(3/18 3/19) 7/20

Policy Reference UPDATE Service
Copyright 2020 by Califoernia School Boards Association, West Sacramento, California 95691
All rights reserved.



CSBA Sample
Board Policy

Students BP 5145.7(a)

SEXUAL HARASSMENT

Cautionary Notice: The following administrative regulation reflects federal Title IX regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexual harassment. The
federal regulations preempt any conflicting state law or regulations, but the interaction between
federal and state law is not always clear. Districts should consult legal counsel if questions about a
potential conflict arise. Districts should also note that 18 states, including California, have sued the
U.S. Department of Education to stop the implementation of these regulations. A preliminary
injunction seeking to postpone the effective date of the regulations and prohibit their enforcement is
currently pending. 1If the court grants the injunction, portions of the following administrative
regulation will not take effect.

Note: Education Code 231.5 and 34 CFR 106.8 mandates the district to have written policies on sexual
harassment. The following policy addresses harassment by and of students in the school setting. As part of
this mandate, the district should also adopt a sexual harassment policy related to employees; see
BP/AR 4119.11/4219.11/4319.11 - Sexual Harassment.

Title 1 of the Education-Amendments-of 1072 (20 USC 1681 1688} prahibits discriminationbased onsex
by recipients—of federal financial-assistance:  School distriets—are respensible—under Tibe bandthe
regulations forthe-issuance of @ policy-asainst sex-discrimination-(34-CER 106 8)—Sexual-harassmentisa
form-of sex-diseripnnation-under Title-Di-and-can-deny-or limita-student’s ability to-participate-in-or receive
education-benefits, servives, oF oppottontbesonthe basis-af that stodent's sex:

Both federal law (Title IX of the Education Amendments of 1972) (20 USC 1681-1688; 34 CFR 106.1-
106.82) and state law (Education Code 220, 231.5) prohibit sexual harassment and require districts to
establish procedures for the prompt and equitable resolution of sexual harassment complaints.
Whether a complaint is addressed through the federal Title IX complaint procedures adopted
pursuant to 34 CFR 106.44-106.45, as added by 85 Fed. Reg. 30026, or the state uniform complaint
procedures adopted pursuant to 5§ CCR 4600-4670 is dependent on whether the alleged conduct meets
the more stringent federal definition or the state definition of sexual harassment. See the
accompanying administrative regulation, BP/AR 1312.3 - Uniform Complaint Procedures, and AR
5145.71 - Title IX Sexual Harassment Complaint Procedures.

A district can be held liable for civil damages for the sexual harassment of students pursuant to Title IX
andior Bdueation Code 220 if the district is found to have been "deliberately indifferent” in its response to
known sexual harassment. IrDavis~--Menroe County Board-of Education the U-S—Supreme Court-held
that a-distriet—-weuld bedeliberataly—indifferent - {1 the—harasserand the context—in which the sexual
hummﬂmm—eee&ﬁed—u-%wﬁhm the Mmm&ei—{i—}—the—imwm“m ) SEVeTE, pem%&nd

: 5 applied-by-urappeliate conrtin
Donovanyv—Poway Unmified hhe&i-gihmel—baﬁed—en—EdﬁemWﬂda 228, Pursuant to 34 CFR 106.30, a
district is deliberately indifferent if its response to Title IX sexual harassment is clearly unreasonable
in light of the known circumstances.

In addition to filing a private civil lawsuit, an alleged victim of sexual harassment may file a complaint with




BP 5145.7(b)

SEXUAL HARASSMENT (continued)

the California Department of Education (CDE) and/or the U.S. Department of Education's Office for Civil
Rights (OCR), the federal agency responsible for administrative enforcement of federal laws and regulations
that prohibit discrimination in programs and activities that receive federal financial assistance from the U.S.
Department of Educauon OCB—apphies a ditferent standardthanthe “deliberate inditference” siandard

The Governing Board is committed to maintaining a safe school environment that is free
from harassment and discrimination. The Board prohibits, at school or at school-sponsored or
school-related activities, sexual harassment targeted at any student by anyone. The Board
also prohibits retaliatory behavior or action against any person who reports, files a complaint
or testifies about, or otherwise supports a complainant in alleging sexual harassment.

(cf- 0410 - Nondiscrimination in District Programs and Activities)
{cf- 5131 - Conduct)

fcf. 5131.2 - Bullying)

(cf- 5137 - Positive School Climate)

(cf. 5143.3 - Nondiscrimination/Harassment)




BP 5145.7(c)

SEXUAL HARASSMENT (continued)

34 CFR 106.44, as added by 85 Fed. Reg. 30026, requires the district, when there is actual knowledge
| of sexual harassment in an education program or activity, to respond promptly in a manner that is
not unreasonable in light of the known circumstances. 34 CFR 106.30, as added, defines "actual
knowledge" as notice of sexual harassment or allegations of sexual harassment being submitted to the
district's Title IX Coordinator, any official of the district who has authority to institute corrective |
measures, or any employvee of an elementary or secondary school. '

It is alse important to note that a referral to law enforcement does not relieve a school district of its |
responsibility to investigate the complaint as a matter of sex discrimination. J'

The district strongly encourages any students who feels that he/she-is they are being or has
have been sexually harassed on school grounds or at a school-sponsored or school-related
activity by another student or an adult, or who has have experienced off-campus sexual
harassment that has a continuing effect on campus, to immediately contact histhes their
teacher, the principal, the district's Title IX Coordinator, or any other available school
employee. Any employee who receives a report or observes an incident of sexual harassment

shall notify the prineipal-ora-districtcompliance efficer Title IX Coordinator.

Once notified, the prineipal-orcomplianceofficer Title IX Coordinator shall take-the-steps
to-investigateand address the-aHegation; ensure the complaint is addressed through Title

IX complaint procedures or uniform complaint procedures, as applicable, and shall

offer supportive measures to the complainant as—specified—in—the—aceompanying
admintstrative-regulation.

e 4103 - Nowdiscr it ienfr-bisntet oA oivinies |
(cf 1312.1 - Complaints Concerning District Employees)

fcf. 1312.3 - Uniform Complaint Procedures)

fef-Sdid—Conduet)

B T

Fof BT — M doerend £ e

(cf. 5141.4 - Child Abuse Prevention and Reporting)

fed LS 2 Nondiscriminagtion Hearasrvent

(cf. 5145.71 - Title IX Sexual Harassment Complaint Procedures)
fef A2 L - Sovwad Health and HIHDS Preventiondastenetion)

Note: Gevernment Code 12950.1 W—é}ﬁﬂ-ﬂ—#ﬂh—i@—ﬁt—#ﬁ;&—ﬁfﬂpkﬁﬂ» by provide-two-fowrrof

sexual—harassment iraining and—education—to—supervisor—employees oRve every—bwo—rears—aee AR
40 HA210 1 H4310. 1) Sexual Harassment—Education Code 234.6, as added by AB 34 (Ch. 282,

Statutes of 2019), requires districts, beginning in the 2020-21 school year, to post the district's written
policy on sexual harassment in a prominent location on the district's web site in a manner that is
easily accessible to parents/guardians and students,

Education Code 231.6, as added by AB 543 (Ch. 428, Statutes of 2019), requires districts serving
students in grades 9-12 to create a poster that notifies students of the district’'s sexual harassment
policy, and to display it prominently and conspicuously in each bathroom and locker room on
campus.



BP 5145.7(d)

SEXUAL HARASSMENT {continued)

- Education Code 231.5, as amended by AB 543, requires the district to provide a copy of the district's
sexual harassment policy as part of any orientation program conducted for new and continuing
students.

Pursuant to 34 CFR 106.8, the district is required to notify students, parents/guardians, employees,
and bargaining units of its policy to not discriminate on the basis of sex as well as its complaint
procedures and processes, and to post this information in a prominent location on the district's web
site and in student and staff handbooks.

Requirements related to the dissemination of the district's sexual harassment policy and procedures
and best practices for reinforcing the policy are addressed in the accompanying administrative ;
regulation. |

The Superintendent or designee shall take-appropriate actions—to—+einforee inform students

and parents/guardians of the district's sexual harassment policy by disseminating it
through parent/guardian notifications, publishing it on the district's web site, and
including it in student and staff handbooks. All district staff shall be trained regarding
the policy.

Instruction/Information

The Superintendent or designee shall ensure that all district students receive age-appropriate
information on sexual harassment. Such instruction and information shall include:

1. What acts and behavior constitute sexual harassment, including the fact that sexual
harassment could occur between people of the same sex and could involve sexual
violence

2. A clear message that students do not have to endure sexual harassment under any
circumstance

3. Encouragement to report observed incidents of sexual harassment even where when

the alleged victim of the harassment has not complained

Note: Where sexual harassment or violence occurs in the context of other possible rule violations, students
may be reluctant to report sexual harassment or violence. For example, a student who is sexually harassed
while ke/sheis away from school without permission may be reluctant to file a complaint if he/she the
student believes that-he/she-may-be disciplined will be imposed for the violation. As such, item #4 below
clarifies that any other rule violation will be addressed separately from the sexual harassment complaint in
order to encourage students to report the harassment,

4. A clear message that student safety is the district's primary concern, and that any
separate rule violation involving an alleged victim or any other person reporting a
sexual harassment incident will be addressed separately and will not affect the
manner in which the sexual harassment complaint will be received, investigated, or
resolved



BP 5145.7(e)

SEXUAL HARASSMENT (continued)

s. A clear message that, regardless of a complainant's noncompliance with the writing,
timeline, or other formal filing requirements, every sexual harassment allegation that
involves a student, whether as the complainant, respondent, or victim of the
harassment, shall be investigated and prempt action shall be taken to step-any
respond to harassment, prevent recurrence, and address any continuing effect on
students

6. Information about the district's procedures for investigating complaints and the
person(s) to whom a report of sexual harassment should be made

7. Information about the rights of students and parents/guardians to file a civil or
criminal complaint, as applicable, including the right to file a civil or criminal
complaint while the district investigation of a sexual harassment complaint continues

8. A clear message that, when needed, the district will take—interir implement
supportive measures to ensure a safe school environment for a student who 1s the
complainant or victim of sexual harassment and/or other students during an
investigation and-that,te-the extent possible;-when-sueh-interim-measuresare taken;

they shat rotchsadvantage the complainant or vietim-efthe-alleged harassment
Complaini-Preeess-and Disciplinary Actions

from school for sexual harassment. Educatio
mmmwaa




BP 5145.7(f)
SEXUAL HARASSMENT (continued)

| participate-in-or benefit from-the-sehools program based-ensen—OCR-considers-the-conduct from both-the
| subjective-perspective-of the-individual whe was harassed-and from the perspeetive of areasonable person
with the same characieristiesasthealleped-victinDistriets should alse netethat Education Code 48915(c)
| requires the Superintendent or designee to recommend expulsion for any student, irrespective of grade, who
| commits sexual assault or battery as defined in the Penal Code. See AR 5144.1 - Suspension and
| Expulsion/Due Process.

Upon completion of an investigation of a sexual harassment complaint, any student found to
have engaged in sexual harassment or sexual violence in violation of this policy shall be
subject to disciplinary action. For students in grades 4-12, disciplinary action may include
suspension and/or expulsion, provided that, in imposing such discipline, the entire
circumstances of the incident(s) shall be taken into account.

(cf. 5144 - Discipline)
(cf. 5144.1 - Suspension and Expulsion/Due Process)
(cf. 5144.2 - Suspension and Expulsion/Due Process (Students with Disabilities))

Upon investigation of a sexual harassment complaint, any employee found to have engaged
in sexual harassment or sexual violence toward any student shall have his‘her-employment
terminated be subject to disciplinary action, up to and including dismissal, in accordance
with law and the applicable collective bargaining agreement.

(cf 4117.7/4317.7 - Employment Status Report)

(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf 4119.11/4219 11/4319 ] - Sexual Harassment)
(cf 4218 - Dismissal/Suspension/Disciplinary Action)
fof STT8 2L I Ve nd Hpeniirert )

Record-Keeping
In accordance with law, tFhe Superintendent or designee shall maintain a record of all

reported cases of sexual harassment to enable the district to monitor, address, and prevent
repetitive harassing behavior in district schools.

(cf 3580 - District Records)

Legal Reference: (see next page)



BP 5145.7(g)

SEXUAL HARASSMENT (continued)

Legal Reference:
EDUCATION CODE
200-262.4 Prohibition of discrimination on the basis of sex
48900 Grounds for suspension or expuision
48900.2 Additional grounds for suspension or expulsion; sexual harassment
48904 Liability of parent/guardian for willful student misconduct
48980 Notice at beginning of term
48985 Notices, report, statements and records in primary language
ClviL CODE
51.9 Liability for sexual harassment; business, service and professional relationships
1714.1 Liability of parents/guardians for willful misconduct of minor
GOVERNMENT CODE
12950.1 Sexwal harassment training
CODE OF REGULATIONS, TITLE 5
4600-4670 Uniform complaint procedures
4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20
1092 Definition of sexual assaulit
1221 Application of laws
1232g Family Educational Rights and Privacy Act
1681-1688 Title IX~discrimination of the Education Amendments of 1972
UNITED STATES CODE, TITLE 34
12291 Definition of dating vielence, domestic violence, and stalking
UNITED STATES CODE, TITLE 42
1983 Civil action for deprivation of rights
20004-2000d-7 Title VI, Civil Rights Act of 1964
2000e-2000e-17 Title VII, Civil Rights Act of 1964 as amended
CODE OF FEDERAL REGULATIONS, TITLE 34
99.1-99.67 Family Educational Righis and Privacy
106.1-496-71 106.82 Nondiscrimination on the basis of sex in education programs
COURT DECISIONS
Donovan v. Poway Unified School District, (2008) 167 Cal. App.4th 567
Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130
Reese v. Jefferson School District, (2004 2000, 9th Cir.) 208 F.3d 736
Davis v. Monrge County Board of Education, (1999) 526 U.S. 629
Gebser v. Lago Vista Independent School District, (1998) 324 U.S. 274

Qona by Kate S. v. McCaffrey, (1998, 9th Cir.} 143 F.3d 473
Doe v. Petaluma City School District, (1995, 9th Cir.) 54 F.3d [447

Management Resources continued: (see next page)



BP 5145.7(h)

SEXUAL HARASSMENT (continued)

Management Resources:
CSBA PUBLICATIONS
Providing a Safe, Nondiscriminatory School Environment for Transgender and Gender-
Nonconforming Students, Policy Brief, February 2014
Safe Schools: Strategies for Governing Boards to Ensure Student Success, 2011
U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS PUBLICATIONS
O&A on Campus Sexual Misconduct, September 2017
Examples of Policies and Emerging Practices for Supporting Transgender Students, May 2016
Dear Colleague Letter: Title IX Coordinators, April 2015
Sexual Harassment: It's Not Academic, September 2008
Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students.
or Third Parties, January 2001
WEB SITES
CSBA: http:/iwww.csba.org
California Departiment of Education: http:/'www.cde.ca.gov
U.S. Department of Education, Office for Civil Rights: http:/iwww.ed gov/about/offices/list'ocr

Policy Reference UPDATE Service
Copyright 2020 by California School Boards Association, West Sacramento, California 95691
All rights reserved.



CSBA Sample

Administrative Regulation
Students AR 5145.7(a)

SEXUAL HARASSMENT

Cautionary Notice: The following administrative regulation reflects federal Title IX regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexunal harassment. However,
in June 2020, two motions for a preliminary injunction were filed seeking to postpone the effective
date of the regulations and prohibit their enforcement. If the court issunes an injunction, portions of
this administrative regulation reflecting the Title IX regulations will not be in effect. CSBA will notify
districts when the court issues its decision.

Districts are also cautioned that the federal regulations preempt any conflicting state law or
regulations, but the interaction between federal and state law is not always clear. Districts should
consult legal counsel if questions arise.

Note: Education Code 231.5 and Title IX of the Education Amendments of 1972 (20 USC 1681-1688;
34 CFR 106.1-106.82) prohibit discrimination based on sex, including sexual harassment, and
mandate that the district adopt and publish complaint procedures. Also see AR 5145.71 - Title IX
Sexual Harassment Complaint Procedures.

Title IX Coordinator

Note: Pursuant to 34 CFR 106.8, districts that receive federal financial assistance are mandated to
designate an employee to ensure district compliance with Title IX ef-the Education Amendments-of1972
and its implementing regulationsy-ineluding the-investigation-of complaintsalleging sex-diserimination. The
following paragraph specifies thepesition-desigrated-as the distriet’s Fitle IX Coordinstorand compiiance
oificer for-purpesesolcomplatnmsaleping sex-diserimination, including sexual harassment{Hedunder that
the Title IX Coordinator will be the same person(s) designated to serve as the compliance officer(s) for
the district’s uniform complaint procedures pursuant to AR 1312.3 - Uniform Complaint Procedures.
Districts may modify this regulation to Te-designate separate district employees to serve these functions;

| the distriet should medify the follewing paragraph-accordingly.

The district designates the following individual(s) as the responsible employee(s) to
coordinate its efforts to comply with Title IX of the Education Amendments of 1972 and
California-Eduecation Code-234-1, as well as to investigate and resolve sexual harassment
complaints under AR 1312.3 - Uniform Complaint Procedures. The eeerdinater/compliance
officer(s) Title IX Coordinator(s) may be contacted at:

o ey @ oind ps

(i;li.gjrpgsmop} Po/_,bwoo)\ (JJ Gﬂ(p’i@v\{/f{)//(bré{} O)ZCDQI\

PS> 145 4@3)

(teleph b
el one ! ) ) g l [ o) %}
(em’éi% & A ﬁ

i



AR 5145.7(b)

SEXUAL HARASSMENT (continued)

fcf 1312.3 - Uniform Complaint Procedures)
(cf. 5145.71 - Title IX Sexual Harassmens Complaint Procedures)

The district shall notify students, parents/guardians, employees, bargaining units, and
applicants for employment of the name or title, office address, email address, and
telephone number of the district’s Title IX Coordinator. (34 CFR 106.8)

Prohibited Conduct

Note: Education Code 212.5 defines sexual harassment as any unwelcome sexual advance, request for
sexualﬂfavors and other verbal, visual, or physical conduct of a sexual nature, made by someone in the

i educational setting. For purposes of suspension and expulsion, Education Code 48900.2 defines sexual
harassment as conduct, when considered from the perspective of a reasonable person of the same gender as
the victim, that is sufficiently severe or pervasive as to have a negative impact upon the victim's academic
performance or to create an intimidating, hostile, or offensive educational environment for the victim; see
AR 5144.1 - Suspension and Expulsion/Due Process. Conduct that meets the federal definition of sexual
harassment in 34 CFR 106.30 (i.e., (1) a district employee conditioning the provision of a district aid,
benefit, or service on an individual's participation in unwelcome sexual conduct; (2) unwelcome
conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive that it
effectively denies a person equal access to the district's education program or activity; or (3) sexual
assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 and 34 USC 12291)
requires investigation and resolution through Title IX regulations; see AR 5145.71 - Title IX Sexual
Harassment Complaint Procedures.

bader-the 108, Department of Fducation's Office for Crvib Raphts {OCR ) 2001 Revised Sexual Harassement
Crsidance interpreting Title X sexual harassment s unweleome-conduct of a sexual-nanwe A hostile
i evironment is created when-theconduetissufficientl sertonsthat 1t dentes of limitsa sudents abiliy to
i partcipate in or benefit-from-the schools propram based-orrsexn- OCR considers-the-conduet from both-the
| subjective perspective oftheindividual whowas barrwed und from the perspective-of areasenable perion
with-the same-eharacteristies as the vietim:

Prohibited sexual harassment includes, but is not limited to, unwelcome sexual advances,
unwanted requests for sexual favors, or other unwanted verbal, visual, or physical conduct of
a sexual nature made against another person of the same or opposite sex in the educational
setting, under any of the following conditions: (Education Code 212.5; 5 CCR 4916)

1. Submission to the conduct is explicitly or implicitly made a term or condition of a
student's academic status or progress.

2. Submission to or rejection of the conduct by a student is used as the basis for
academic decisions affecting the student.

3. The conduct has the purpose or effect of having a negative impact on the student's
academic performance or of creating an intimidating, hostile, or offensive educational
environment,



AR 5145.7(c)

SEXUAL HARASSMENT (continued)

4. Submission to or rejection of the conduct by the student is used as the basis for any
decision affecting the student regarding benefits and services, honors, programs, or
activities available at or through any district program or activity.

(cf 5131 - Conduct)

(cf 5131.2 - Bullying)

fad 5437 - Pasitive Schood Climaie)

(cf 5145.3 - Nondiscrimination/Harassment)

(ef 6142.1 - Sexual Health and HIV/AIDS Prevention Instruction)

Note: The following list contains common examples of sexual harassment from the OCR January 2001
Revised Sexual Harassment Guidance, and definitions specified in 5§ CCR 4916.

Examples of types of conduct which are prohibited in the district and which may constitute
sexual harassment include, but are not limited to:

1. Unwelcome leering, sexual flirtations, or propositions

2. Unwelcome sexual slurs, epithets, threats, verbal abuse, derogatory comments, or
sexually degrading descriptions

3. Graphic verbal comments about an individual's body or overly personal conversation

4. Sexual jokes, derogatory posters, notes, stories, cartoons, drawings, pictures, obscene
gestures, or computer-generated images of a sexual nature

5. Spreading sexual rumors

6. Teasing or sexual remarks about students enrolled in a predominantly single-sex class
7. Massaging, grabbing, fondling, stroking, or brushing the body

8. Touching an individual's body or clothes in a sexual way

9. Impeding or blocking movements or any physical interference with school activities
when directed at an individual on the basis of sex

10.  Displaying sexually suggestive objects
11l. Sexual assault, sexual battery, or sexual coercion

12.  Electronic communications containing comments, words, or images described above



AR 5145.7(d)

SEXUAL HARASSMENT (continued)

Any prohibited conduct that occurs off campus or outside of school-related or school-
sponsored programs or activities will be regarded as sexual harassment in violation of district
policy if it has a continuing effect on or creates a hostile school environment for the
complainant or victim of the conduct.

Notifications
A copy of the district's sexual harassment policy and regulation shall:

19 Be included in the notifications that are sent to parents/guardians at the beginning of
each school year (Education Code 48980; 5 CCR 4917)

fcf. 3143.6 - Parental Notifications)
F Be displayed in a prominent location in the main administrative building or other area

where notices of district rules, regulations, procedures, and standards of conduct are
posted (Education Code 231.5)

Note: Education Code 231.6, as added by AB 543 (Ch. 428, Statutes of 2019), requires districts

serving students in grades 9-12 to create a poster that notifies students of the district's sexual

harassment policy, and to display it, as specified below. The district may partner with local, state, or
| federal agencies, or nonprofit organizations, for the purpaoses of the design and content of the poster, |

/) =

3. Be summarized on a poster which shall be prominently and conspicuously
displayed in each bathroom and locker room at each school. The poster may be
displayed in public areas that are accessible to and frequented by students,

and cafeterias. The poster shall display the rules and procedures for reporting a

\(/ )ﬁ ) including, but not limited to, classrooms, hallways, gymnasiums, auditoriums,

charge of sexual harassment; the name, phone number, and email address of an
appropriate school employee to contact to report a charge of sexual harassment;
the rights of the reporting student, the complainant, and the respondent; and th
responsibilities of the school. (Education Code 231.6)

Note: Education Code 234.6, as added by AB 34 (Ch. 282, Statutes of 2019), requires districts,
beginning in the 2020-21 school year, to post on the district's web site the district's written policy on
sexual harassment as well as other state and federal law requirements, in the manner specified below,
| 34 CFR 106.8 also requires districts that have web sites to prominently display the contact
| information for the Title IX Coordinator and the district's nondiscrimination policy on its web site.

4. Be posted in a prominent location on the district's web site in a manner that is

4 easily accessible to parents/guardians and students. This shall include the name

or title, office address, email address, and telephone number of the employee(s)
designated as the district's Title IX Coordinator. (Education Code 234.6; 34
CFR 106.8)

Oek }I
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AR 5145.7(¢)

SEXUAL HARASSMENT (continued)

f¢f 1113 - District and School Web Sites)
fcf. 1114 - District-Sponsored Social Media)

Note: Education Code 231.5, as amended by AB 543, requires the district to providé a copy of the
district's sexnal harassment policy as part of any orientation program conducted for new and
continuing students.

&
3.5. Be provided as part of any orientation program conducted for new and continuing
students at the beginning of each quarter, semester, or summer session (Education
Code 231.5)

4.6. Appear in any school or district publication that sets forth the school's or district's
/ comprehensive rules, regulations, procedures, and standards of conduct (Education
Code 231.5)

| Note: lters #5-and-#6-#7-8-below-are-optional: |

/
57. Be included in the-student any handbook provided to students, parents/guardians,

v employees, or employee organizations (34 CFR 106.8)

| system -Ree AR 13123 Uniform £

Any student or parent/guardian who believes that he/she the student has been subjected to
sexual harassment by another student, an employee, or a third party or who has witnessed
sexual harassment is strongly encouraged to report the incident to his/her a teacher, the
principal, the district's Title IX Coordinator, or any other available school employee.
Within one school day of receiving such a report, the principal or other school employee

shall forward the report to the prncipal-or-the district's eemphiance-officer identified in AR
4312.3-Title IX Coordinator. In—addition,—any Any school employee who observes an



AR 5145.7()

SEXUAL HARASSMENT (continued)

incident of sexual harassment involving a student shall, within one school day, report histher
the observation to the principal or a-distriet—compliance-eofficer—Title IX Coordinator,
regardless of —The-employee shall-take-these aetions; whether ornet the alleged victim files
a formal complaint.

(cf- 5141.4 - Child Abuse Prevention and Reporting)

When a report or complaint of sexual harassment involves off-campus conduct, the prineipal
Title IX Coordinator shall assess whether the conduct may create or contribute to the
creation of a hostile school environment. If heshe the Title IX Coordinator determines that
a hostile environment may be created, the complaint shall be investigated and resolved in the
same manner as if the prohibited conduct occurred at school.

When a verbal or informal report of sexual harassment is submitted, the principal-ef
compliance-officer Title IX Coordinator shall inform the student or parent/guardian of the
right to file a formal written complaint in accordance with the applicable district's uniform
complaint procedures. Regardless—efwhether a formal complaintisfiled,—the prineipal-or
compliance-efficer shall-take steps-to investigate the-allegationsand—f sexual-harassment is
M%&H—t&ke—pmmpt—ee&um to-Stop—it—prevent recurrence;-and address—any continuing

Complaint Procedures

All complaints of sexual harassment by and against students shall be investigated and
resolved in accordance with law and district procedures. The Title IX Coordinator
shall review the allegations to determine the applicable procedure for responding to the
complaint. All complaints that meet the definition of sexual harassment under Title IX
shall be investigated and resolved in accordance with AR 5145.71 - Title IX Sexual
Harassment Complaint Procedures. Other sexual harassment complaints shall be
investigated and resolved pursuant to AR 1312.3 - Uniform Complaint Procedures.




AR 5145.7(g)

SEXUAL HARASSMENT (continued)




AR 5145.7(h)

SEXUAL HARASSMENT (continued)




AR 5145.7(i)

SEXUAL HARASSMENT (continued)

fof. 31456 - Parental Netifications)

| Note: n its Aprit 2045 Dear-Colieague Letter
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CSBA Sample

Administrative Regulation
Students AR 5145.71(a)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES

Cautionary Notice: The following administrative regulation reflects federal Title IX regulations
added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating
and resolving allegations of conduct that meets the federal definition of sexual harassment. The
federal regulations preempt any conflicting state law or regulations, but the interaction between
federal and state law is not always clear. Districts should consult legal counsel if questions about a
potential conflict arise. Districts should also note that 18 states, including California, have sued the
U.S. Department of Education to stop the implementation of these regulations. A preliminary
injunction seeking to postpone the effective date of the regulations and prohibit their enforcement is
currently pending. If the court grants the injunction, the following administrative regulation will not
take effect.

Note: Title 1X of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82)
prohibits discrimination based on sex, including sexual harassment, and mandates that the district
adopt and publish complaint procedures,

The following administrative regulation reflects the Title IX complaint procedure detailed in 34 CFR

106.44-106.45, as added by 85 Fed. Reg. 30026, which must be used, effective August 14, 2020, to

address any complaint of sexual harassment that meets the definition in 34 CFR 106.30. Pursuant to

34 CFR 106.30, allegations of sexual harassment governed by these regulations include (1) a district
| employee conditioning the provision of a district aid, benefit, or service on an individual's
| participation in unwelcome sexual conduct; (2) unwelcome conduct determined by a reasonable
i person to be so severe, pervasive, and objectively offensive that it effectively denies a person equal

access to the district's education program or activity; or (3) sexual assault, dating violence, domestic
violence, or stalking as defined in 20 USC 1092 and 34 USC 12291. Alleged sexual harassment that
does not meet this definition should be addressed through the district’s uniform complaint procedures
(UCP); see BP/AR 1312.3 - Uniform Complaint Procedures.

34 CFR 106.44 requires the district, when there is actual knowledge of sexual harassment in an
education program or activity, to respond promptly in a manner that is not deliberately indifferent.
34 CFR 106.30 defines "actual knowledge” as notice of sexual harassment or allegations of sexual
harassment being submitted to the district’s Title IX Coordinator, any official of the district who has
authority to institute corrective measures, or any employee of the district. A district is deliberately
indifferent only if its response to Title IX sexual harassment is clearly unreasonable in light of the
known circumstances.

Application of the Title IX complaint procedures to the facts of a specific complaint may implicate
complicated questions about the intersection of state law, federal law, and, in cases involving
employees, the applicable collective bargaining agreement. Districts with questions about specific
complaints are strongly encouraged to consult legal counsel.

See BP/AR 51457 - Sexual Harassment for information about prohibited conduct, student
instruction, required notifications, and processes for reporting sexual harassment.




AR 5145.71(b}

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

The complaint procedures described in this administrative regulation shall be used to
address any complaint governed by Title IX of the Education Amendments of 1972
alleging that a student was subjected to one or more of the following forms of sexual
harassment: (34 CFR 106.30)

1. A district employee conditioning the provision of a district aid, benefit, or service
on the student's participation in unwelcome sexual conduct

2 Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a student equal
access to the district's education program or activity

3. Sexual assault, dating violence, domestic violence, or stalking as defined in 20
USC 1092 or 34 USC 12291

All other sexual harassment complaints shall be investigated and responded to pursuant
t0 AR 1312.3 - Uniform Complaint Procedures.

(cf. 1312.3 - Uniform Complaint Procedures)

A report of sexual harassment shall be submitted directly to or forwarded to the
district's Title IX Coordinator using the contact information listed in AR 5145.7 -
Sexual Harassment.

(cf. 5145.7 - Sexual Harassment)

Upon receiving such a report, the Title IX Coordinator shall inform the complainant of
the process for filing a formal complaint.

Note: Given the district's duty pursuant to 34 CFR 106.44 to respond to reports of sexual harassment
in a manner that is not deliberately indifferent, the Title IX Coordinator should file a complaint in
certain situations even when the victim chooses not to do so, including, but not limited to, when a
safety threat exists. |
In such cases, the alleged victim is not a party to the case, but will receive notices as required by the
Title IX regulations at specific points in the complaint process.

Even if the alleged victim chooses not to file a formal complaint, the Title IX
Coordinator shall file a formal complaint in situations in which a safety threat exists.
In addition, the Title IX Coordinator may file a formal complaint in other situations as
permitted under the Title IX regulations. In such cases, the alleged victim is not a party
to the case, but will receive notices as required by the Title IX regulations at specific
points in the complaint process.



AR 5145.71(c)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

A formal complaint, with the complainant's physical or digital signature, may be filed
with the Title IX Coordinator in person, by mail, by email, or by any other method
authorized by the district. (34 CFR 106.30)

The Superintendent or designee shall ensure that the Title IX Coordinator, investigator,
decision-maker, or a facilitator of an informal resolution process does not have a
conflict of interest or bias for or against complainants or respondents generally or an
individual complainant or respondent, and that such persons receive training in
accordance with 34 CFR 106.45. (34 CFR 106.45)

Supportive Measures

Upon receipt of a report of Title IX sexual harassment, even if a formal complaint is not
filed, the Title IX Coordinator shall promptly contact the complainant to discuss the
availability of supportive measures which are nondisciplinary, nonpunitive, and do not
unreasonably burden the other party. Such measures may include, but are not limited
to, counseling, course-related adjustments, modifications of class schedules, mutual
restrictions on contact, increased security, and monitoring of certain areas of the
campus. The Title IX Coordinator shall consider the complainant's wishes with respect
to supportive measures. (34 CFR 106.30, 106.44)

Emergency Removal from School

| Note: Pursuant to Education Code 48900.2, a student in grades 4-12 may be suspended and/or
expelled from school for sexual harassment. Districts should also note that Education Code 48915(¢)
requires the Superintendent or designee to recommend expulsion for any student, irrespective of
grade, who commits sexual assault or battery as defined in the Penal Code. See AR 5144.1 -
Suspension and Expulsion/Due Process.

| 34 CFR 106.44 allows a student to be removed in emergendy situations as described below, but
requires that a student should not be "disciplined" prior to a finding being made pursuant to the
grievance process established by 34 CFR 106.45. Due to this inconsistency in state and federal law,
| districts are advised to consult legal counsel as to the manner of imposing an emergency removal.

On an emergency basis, the district may remove a student from the district's education
program or activity, provided that the district conducts an individualized safety and
risk analysis, determines that removal is justified due to an immediate threat to the
physical health or safety of any student or other individual arising from the allegations,
and provides the student with notice and an opportunity to challenge the decision
immediately following the removal. This authoerity to remove a student does not modify
a student's rights under the Individuals with Disabilities Education Act or Section 504
of the Rehabilitation Act of 1973. (34 CFR 106.44)

If a district employee is the respondent, the employee may be placed on administrative
leave during the pendency of the formal complaint process. (34 CFR 106.44)

\E



AR 5145.71(d)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

Dismissal of Complaint

The Title IX Coordinator shall dismiss a formal complaint if the alleged conduct would
not constitute sexual harassment as defined in 34 CFR 106.30 even if proved. The Title
IX Coordinator shall also dismiss any complaint that did not occur in the district's
education program or activity or did not occur against a person in the United States,
and may dismiss a formal complaint if the complainant notifies the district in writing
that the complainant would like to withdraw the complaint or any allegations in the
complaint, the respondent is no longer enrolled or employed by the district, or sufficient
circumstances prevent the district from gathering evidence sufficient to reach a
determination with regard to the complaint. (34 CFR 106.45)

Upon dismissal, the Title IX Coordinator shall promptly, and simultaneously to the
parties, send written notice of the dismissal and the reasons for the dismissal. (34 CFR
106.45)

If a complaint is dismissed on the grounds that the alleged conduct does not constitute
sexual harassment as defined in 34 CFR 106.30, the conduct may still be addressed
pursuant to BP/AR 1312.3 - Uniform Complaint Procedures as applicable.

Informal Resolution Process

When a formal complaint of sexual harassment is filed, the district may offer an
informal resolution process, such as mediation, at any time prior to reaching a
determination regarding responsibility. The district shall not require a party to
participate in the informal resolution process or to waive the right to an investigation
and adjudication of a formal complaint. (34 CFR 106.45)

The district may facilitate an informal resolution process provided that the district: (34
CFR 106.45)

[t Provides the parties with written notice disclosing the allegations, the
requirements of the informal resolution process, the right to withdraw from the
informal process and resume the formal complaint process, and any
consequences resulting from participating in the informal resolution process,
including that records will be maintained or could be shared.

2 Obtains the parties’ voluntary, written consent to the informal resolution
process
3. Does not offer or facilitate an informal resolution process to resolve allegations

that an employee sexually harassed a student



AR 5145.71(e)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

Formal Complaint Process

If a formal complaint is filed, the Title IX Coordinator shall provide the known parties
with written notice of the following: (34 CFR 106.45)

1. The district's complaint process, including any informal resolution process

2 The allegations potentially constituting sexual harassment with sufficient details
known at the time, including the identity of parties involved in the incident if
known, the conduct allegedly constituting sexual harassment, and the date and
location of the alleged incident if known. Such notice shall be provided with
sufficient time for the parties to prepare a response before any initial interview.

If, during the course of the investigation, the district investigates allegations
about the complainant or respondent that are not included in the initial notice,
the Title IX Coordinator shall provide notice of the additional allegations to the
parties.

3t A statement that the respondent is presumed not responsible for the alleged
conduct and that a determination regarding responsibility is made at the
conclusion of the complaint process

4. The opportunity for the parties to have an advisor of their choice who may be,
but is not required to be, an attorney, and the ability to inspect and review
evidence

S. The prohibition against knowingly making false statements or knowingly

submitting false information during the complaint process

Note: The following paragraph is optional. Although not required by law, a best practice is to
provide notice to the parties of the name of the investigator, facilitator, and decision-maker in order
to give the parties an opportunity to raise concerns of conflict of interest or bias as prohibited by 34
CFR 106.45. 5

The above notice shall also include the name of the investigator, facilitator of an
informal process, and decision-maker and shall provide either party with no less than
three calendar days to raise concerns of conflict of interest or bias regarding any of
these persons.

Note: Pursuant to 34 CFR 106.45, when investigating a formal complaint, the burden of proof rests
on the district and not on the parties. However, the district must obtain the party's voluntary, written
consent to access, consider, disclose, or otherwise use a party's records that are maintained by a
physician, psychiatrist, psychologist, or other recognized professional or paraprofessional, which are
made and maintained in connection with the provision of treatment to the party.



AR 5145.71(f)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

34 CFR 106.45 authorizes, but does not require, the district to conduct a live hearing at which each
party's advisor may ask the other party and any witnesses all relevant questions and follow-up
questions. If the district chooses to include such a hearing as a component of its complaint procedure,
the following list should be medified to include requirements for the hearing in accordance with 34

CFR 106.45.

During the investigation process, the district shall: (34 CFR 106.45)

1.

Provide an equal opportunity for the parties to present witnesses, including fact
and expert witnesses, and other inculpatory and exculpatory evidence

Not restrict the ability of either party to discuss the allegations under
investigation or to gather and present relevant evidence

Provide the parties with the same opportunities to have others present during
any grievance proceeding, including the opportunity to be accompanied to any
related meeting or proceeding by the advisor of their choice, who may be, but is
not required to be, an attorney

Not limit the choice or presence of an advisor for either the complainant or
respondent in any meeting or grievance proceeding, although the district may
establish restrictions regarding the extent to which the advisor may participate
in the proceedings as long as the restrictions apply equally to both parties

Provide, to a party whose participation is invited or expected, written notice of
the date, time, location, participants, and purpose of all investigative interviews
or other meetings, with sufficient time for the party to prepare to participate

Send in an electronic format or hard copy to both parties and their advisors, if
any, the evidence that is directly related to the allegations raised in the
complaint, and provide the parties at least 10 days to submit a written response
for the investigator to consider prior to the completion of the investigative report

Objectively evaluate all relevant evidence, including both inculpatory and
exculpatory evidence, and determine credibility in a manner that is not based on
a person's status as a complainant, respondent, or witness

Create an investigative report that fairly summarizes relevant evidence and, at
least 10 days prior to the determination of responsibility, send to the parties and
their advisors, if any, the investigative report in an electronic format or a hard
copy, for their review and written response



AR 5145.71(g)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

9. After sending the investigative report to the parties and before reaching a
determination regarding responsibility, afford each party the opportunity to
submit written, relevant questions that the party wants asked of any party or
witness, provide each party with the answers, and allow for additional, limited
follow-up questions from each party

Questions and evidence about the complainant's sexual predisposition or prior
sexual behavior are not relevant, unless such questions and evidence are
offeredto prove that someone other than the respondent committed the conduct
alleged by the complainant or if the questions and evidence concern specific
incidents of the complainant's prior sexual behavior with respect to the
respondent and are offered to prove consent.

Privacy rights of all parties to the complaint shall be maintained in accordance with
applicable state and federal laws.

Note: Districts with questions about the application of a collective bargaining agreement in the
context of a Title IX investigation should consult legal counsel.

If the complaint is against an employee, rights conferred under an applicable collective
bargaining agreement shall be applied to the extent they do not conflict with the Title
IX requirements.

Written Decision

Note: Pursuant to 34 CFR 106.45, the person designated as the decision-maker of the determination
of responsibility cannot be the same person designated as the Title IX Coordinator, an investigator, or
the person who considers appeals. The following paragraph may be revised to reflect the position
designated by the district to provide a written determination of responsibility. While designation
decisions will depend on the size of the district, a best practice is to designate an upper-level
administrator as the decision-maker and designate the Superintendent as the person to consider
appeals.

The Superintendent shall designate an employee as the decision-maker to determine
responsibility for the alleged conduct, who shall not be the Title IX Coordinator or a
person involved in the investigation of the matter. (34 CFR 106.45)

The decision-maker shall issue, and simultaneously provide to both parties, a written
decision as to whether the respondent is responsible for the alleged conduct. (34 CFR
106.45)

Note: 34 CFR 106.45 requires that the district's complaiﬁt process include a “reasonébly pro;npt"
timeframe for concluding the complaint process, but does not specify the number of days within |
| which the final decision must be issued. The following paragraph specifies a 45-day period so that, in |



AR 5145.71(h)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

the event it is determined that the alleged conduct does not meet the definition of sexual harassment
pursuant to Title IX regulations, there will be time for the district to complete the resolution of the |
complaint through uniform complaint procedures within the required 60-day period for that process.
Districts may revise the following paragraph to include a different timeline as long as it would satisfy
the requirement to act promptly.

The written decision shall be issued within 45 calendar days of the receipt of the
complaint.

The timeline may be temporarily extended for good cause with written notice to the
complainant and respondent of the extension and the reasons for the action. (34 CFR
106.45)

| Note: 34 CFR 106.45 mandates that the district's complaint procedures state whether the district's
{ determination of responsibility will be based on a "preponderance of evidence' standard or 'clear
| and convincing evidence” standard. The following paragraph reflects the "preponderance of
| evidence' standard, which is a less stringent standard to prove misconduct, and should be revised if
the district chooses to use a "clear and convincing evidence" standard. The standard selected by the
district must be applied uniformly for all Title IX sexual harassment complaints. The district should
consult with legal counsel in determining which standard to use.

In making this determination, the district shall use the "preponderance of the
evidence" standard for all formal complaints of sexual harassment. The same standard
of evidence shall be used for formal complaints against students as for complaints
against employees. (34 CFR 106.45)

The written decision shall include the following: (34 CFR 106.45)

1. Identification of the allegations potentially constituting sexual harassment as
defined in 34 CFR 106.30

P4 A description of the procedural steps taken from receipt of the formal complaint
through the written decision, including any notifications to the parties,
interviews with parties and witnesses, site visits, methods used to gather other
evidence, and hearings held if the district includes hearings as part of the
grievance process

a8 Findings of fact supperting the determination

4, Conclusions regarding the application of the district's code of conduct to the
facts

58 A statement of, and rationale for, the result as to each allegation, including a

decision regarding responsibility, any disciplinary sanctions the district imposes



AR 5145.71(i)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

on the respondent, and whether remedies designed to restore or preserve equal
access to the district's educational program or activity will be provided by the
district to the complainant

6. The district's procedures and permissible bases for the complainant and
respondent to appeal

Appeals

Note: 34 CFR 106.45 allows either the complainant or respondent to appeal the district's decision.
The district may revise the following section to reflect applicable timelines established by the district.

The following section should alse be revised to identify the person who has been designated as the
decision-maker(s) for the appeal. Pursuant to 34 CFR 106.45, the decision-maker for the appeal
cannot be the same person as the decision maker that reached the determination regarding
responsibility or dismissal, the investigator(s), or the Title IX Coordinator.

Either party may appeal the district's decision or dismissal of a formal complaint or
any allegation in the complaint, if the party believes that a procedural irregularity
affected the outcome, new evidence is available that could affect the outcome, or a
conflict of interest or bias by the Title IX Coordinator, investigator(s), or decision-
maker(s) affected the outcome. If an appeal is filed, the district shall: (34 CFR 106.45)

1. Notify the other party in writing when an appeal is filed and implement appeal
procedures equally for both parties

. Ensure that the decision-maker(s) for the appeal is trained in accordance with 34
CFR 10645 and is not the same decision-maker(s) who reached the
determination regarding responsibility or dismissal, the investigator(s), or the

Title IX Coordinator
3. Give both parties a reasonable, equal opportunity to submit a written statement in support .
4. Issue a written decision describing the result of the appeal and the rationale for

the result
3 Provide the written decision simultaneously to both parties

An appeal must be filed in writing within 10 calendar days of receiving the
determination, stating the grounds for the appeal and including any relevant
documentation in support of the appeal. Appeals submitted after this deadline are not
timely and shall not be considered. Either party has the right to file a complaint with
the U.S. Department of Education's Office for Civil Rights.



AR 5145.71())
TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)
A written decision shall be provided to the parties within 20 calendar days from the

receipt of the appeal.

Remedies

" Note: 34 CFR 106.45 mandates that the district's Title 1X cbmplaint process list, or describe the
range of, possible remedies that the district may implement following any determination of |
responsibility. The following section may be revised to reflect district practice.

When a determination of responsibility for sexnal harassment has been made against
the respondent, the district shall provide remedies to the complainant. Such remedies
may include the same individualized services described above in the section
"Supportive Measures," but need not be nondisciplinary or nonpunitive and need not
avoid burdening the respondent. (34 CFR 106.45)

Corrective/Disciplinary Actions

The district shall not impose any disciplinary sanctions or other actions against a
respondent, other than supportive measures as described above in the section
"Supportive Measures," until the complaint procedure has been completed and a
determination of responsibility has been made. (34 CFR 106.44)

For students in grades 4-12, discipline for sexual harassment may include suspension
and/or expulsion. After the completion of the complaint procedure, if it is determined
that a student at any grade level has committed sexual assault or sexual battery at
school or at a school activity off school grounds, the principal or Superintendent shall
immediately suspend the student and shall recommend expulsion. (Education Code
48900.2, 48915)

(cf. 5144 - Discipline)
fcf. 5144.1 - Suspension and Expulsion/Due Process)

Other actions that may be taken with a student who is determined to be responsible for
sexual harassment include, but are not limited to:

I Transfer from a class or school as permitted by law

z Parent/guardian conference

3. Education of the student regarding the impact of the conduct on others
4, Positive behavior support

5. Referral of the student to a student success team



AR 5145.71(k)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

(cf. 6164.5 - Student Success Teams)

6. Denial of participation in extracurricular or cocurricular activities or other
privileges as permitted by law

{(cf. 6145 - Extracurricular and Cocurricular Activities)

When an employee is found to have committed sexual harassment or retaliation, the
district shall take appropriate disciplinary action, up to and including dismissal, in
accordance with applicable law and collective bargaining agreement.

(cf- 4117.7/4317.7 - Employment Status Repori)

{(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf. 4119.11/4219.11/4319.11 - Sexual Harassnent)
{cf. 4218 - Dismissal/Suspension/Disciplinary Action)

Record-Keeping

The Superintendent or designee shall maintain for a period of seven years a record of
all reported cases and Title IX investigations of sexual harassment, any determinations
of responsibility, any audio or audiovisual recording and transcript if applicable, any
disciplinary sanctions imposed, any remedies provided to the complainant, any appeal
or informal resolution and the results therefrom, and responses made pursuant to 34
CFR 106.44. (34 CFR 106.45)

The Superintendent or designee shall also maintain for a period of seven years all
materials used to train the Title IX Coordinator, investigator(s), decision-maker(s), and
any person who facilitates an informal resolution process. The district shall make such
training materials publicly available on its web site, or if the district does not maintain a
web site, available upon request by members of the public. (34 CFR 106.45)

(cf. 3580 - District Records)

Legal Reference: (see next page)



AR 5145.71(1)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

Legal Reference:
EDUCATION CODE
200-262.4 Prohibition of discrintination on the basis of sex
48900 Grounds for suspension or expulsion
48900.2 Additional grounds for suspension or expulsion; sexual arasshtent
48985 Notices, report, statements and records in primary language
CIVIL CODE
51.9 Liability for sexual harassment; business, service and professional relationships
I714.1 Liability of parents/guardians for wiliful misconduct of minor
GOVERNMENT CODE
12950.1 Sexual harassment training
CODE OF REGULATIONS, TITLE 5
4600-4670 Uniform complaint procedures
4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20
1092 Definition of sexuul assault
1221 Application of laws
1232g Family Educational Rights and Privacy Act
1681-1688 Title IX of the Education Amendments of 1972
UNITED STATES CODE, TITLE 34
12291 Definition of dating violence, domestic violence, and stalking
UNITED STATES CODE, TITLE 42
1983 Civil action for deprivation of rights
2000d-2000d-7 Title VI, Civil Rights Act of 1964
2000e-2000e-17 Title VI, Civil Rights Act of 1964 as amended
CODE OF FEDERAL REGUILATIONS, TITLE 34
99.1-99.67 Family Educational Rights and Privacy
106.1-106.82 Nondiscrivination on the basis of sex in education programs
COURT DECISIONS
Donovan v. Poway Unified School Districi, (2008) 167 Cal App.4th 567
Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130
Reese v, Jefferson School District, (2000, 9th Cir.) 208 F.3d 736
Davis v. Monroe Coumty Board of Education, (1999) 526 U.S. 629
Gebser v. Lago Vista Independent School District, (1998) 524 U.S. 274
QOona by Kate S. v. McCaffrey, (1998, 9th Cir.) 143 F.3d 473
Doe v. Petaluma City School District, (1995, 9th Cir.) 54 F.3d 1447

Management Resources: (see next page)



AR 5145.71(m)

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued)

Management Resources:
CSBA PUBLICATIONS
Providing a Safe, Nondiscriminatory Schoof Environment for Transgender and Gender-
Nonconforming Students, Policy Brief, February 2014
Safe Schools: Strategies for Governing Boards to Ensure Student Success, 2011
US. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS PUBLICATIONS
Q& A on Campus Sexual Misconduct, September 2017
Examples of Policies and Emerging Practices for Supporting Transgender Students, May 2016
Dear Colleague Letter: Title IX Coordinators, April 2015
Sexual Harassment: It's Not Acadentic, September 2008
Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third Parties, January 2001
WEB SITES
CSBA: hutp:iiwww.csba.org
California Department of Education: http:/www.cde.ca.gov
U.S. Department of Education, Office for Civil Rights: htip:/www.ed gov/about/offices/list/ocr
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CSBA Sample
Board Policy

Instruction BP 6142.7(a)

PHYSICAL EDUCATION AND ACTIVITY

Note: The following eptienal-policy may be revised to reflect district practice and the grade levels offered
by the district. See the accompanying administrative regulation for definitions of "physical education” and
"physical activity" based on the California Department of Education's (CDE) 2009 Physical Education
Framework for California Public Schools.

The federal Child Nutrit W Tnianiand WIC) o 5 USC
1758b) mandates each district participating in federal meals programs to adopt a districtwide student
wellness policy, including goals for physical activity. See BP 5030 - Student Wellness for language
fulfilling this mandate. The following policy also may-incorporates goals for physical activity.

Education Code 33352 requires the CDE, as part of the Federal Program Menitoring (FPM) process, to
monitor districts' compliance with specified state physical education requirements which are reflected in the
following policy and the accompanying administrative regulation. During the FPM process, CDE will
request a link to this policy as evidence of specified components of compliance.

The Governing Board recognizes the positive benefits of physical activity on student health,
well-being, and academic achievement. The district shall provide all students the opportunity
to be physically active on a regular basis through high-quality physical education instruction
and may provide additional opportunities for physical activity throughout the school day. The
district's physical education and activity programs shall support the district's coordinated
student wellness program and encourage students' lifelong fitness.

ficf. 5030 - Student Wellness)
fcf 6142.8 - Comprehensive Health Education)

Note: During the FPM monitoring prdcess, CDE will check the district's compliance with laws
requiring that physical education classes be conducted in a coeducational, inclusive manner.

Physical education classes shall be conducted in the coeducational, inclusive manner
prescribed by law. The district shall provide instruction in physical education that
provides equal access and equal opportunities for participation for all students in
grades 1-12 regardless of gender, sexual orientation, and mental or physical disability.
(Education Code 220, 221.5, 33352; S CCR 4900, 4930, 4931, 4940, 4960; 34 CFR
106.33, 106.34, 300.108)

(cf. 0410 - Nondiscrimination in District Programs and Activities)

Note: Education Code 51210 and 51220 require the district’s course of study for grades 1-12 to include
physical education, with an emphasis on physical activities conducive to health and vigor of body and mind,
see AR 6143 - Courses of Study. The-CDE's 2009 Physical EducationFramewerk for California Publie
Scheols The state curriculum framework describes components of a comprehensive physical education
program based on the voluntary Physical Education Model Content Standards adopted by the State Board of
Education {SBE).
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BP 6142.7(b)

PHYSICAL EDUCATION AND ACTIVITY (continued)

The district's physical education program shall provide a developmentally appropriate
sequence of instruction aligned with the state's mode! content standards and curriculum
framework.

(cf 6011 - Academic Standards)
(cf 6143 - Courses of Study)

Note: The following optional paragraph is—{foruse by all districtsand may be revised to reflect district |
practice. The U.S. Department of Health and Human Services' (HHS) Healthy—-People 2020 Physical

Activity Guidelines for Americans recommends that children and adolescents participate in at least 60
minutes of age-appropriate moderate to vigorous physical activity per day, which can be accrued in smaller
increments throughout the day. Fe-helpreachthisgoal, HHS recommends—that-siudents be-engaged—in
moderate 1o vigorous physical aetivity for at-least S0 percontof physical education class time—Tt is

recommended that the majority of the 60 minutes or more of daily physical activity be aerobic
exercise, which includes vigorous physical activity at least three days a week, and that muscle and
bone strengthening exercise be included at least three days a week. To help students reach these goals,
the state curriculum framework recommends that students be engaged in moderate to vigorous
physical activity for at least 50 percent of physical education class time. See the accompanying
administrative regulation for definitions of "moderate physical activity" and "vigorous physical activity."
Also see CSBA's Fact Sheet on Moderate to Vigorous Physical Activity in Physical Education to Improve |
Health and Academic Outcomes. |

The district's physical education program shall engage students in age-appropriate moderate
to vigorous physical activity, as defined in the accompanying administrative regulation, for-at
least 30-percentof-elass—orsession time including aerobic, muscle-strengthening, and
bone-strengthening activities. The Superintendent or designee shall develop strategies to
monitor the amount of moderate to vigorous physical activity that takes place in the physical
education instructional program.

Note: The foll.o;m.ing two optional parégraphs are for use by districts that maintain -high schools.

According to the CDE's-Physieat Education Framework for Califoraia Public Scheels state curriculum
framework, it is the obligation of the Governing Board to determine whether to grant physical education
credit for a particular course, including, but not limited to, junior ROTC, marching band, cheerleading, or
drill team. In making this determination, the Board must determine how the particular course supports an
overall course of study for grades 9-12 that includes the eight content areas specified in Education Code
33352 and 5 CCR 10060 for physical education programs. While it is not necessary that each individual
course include all eight content areas, the course offerings must be structured so that all students receive
opportunities for instruction in each of the eight areas across grades 9-12. The CDE's Physical Education
FAQs add that any course for which physical education credit is granted must also meet requirements in
Education Code 33352 pertaining to minimum instructional minutes, various reporting requirements, and the
assignment of an appropriately credentialed teacher.

e 4
For grades 9-12, the overall cougse of study shgH include the effects of physical activity upon
dynamic health, the mechanics % ovement, aquatics, gymnastics and tumbling,
individual and dual sports, rhythms d/dance team sports, and combatives. (Education

\,BCOde 33352; 5 CCR 10060) B

2 T, if



BP 6142.7(c)

PHYSICAL EDUCATION AND ACTIVITY (continued)
7

The Board shall approve the cou in gfades 9-12 for which physical education credit may
be granted. 1

fcf. 6146.1 - High School Graduation Requirements)
fcf. 6146.11 - Aiternative Credits Toward Graduation)

strategies for physical activity opportunities outside the physical education program. Also see CSBA’s Fact

| Note: The following pa;agraph is optional. See the accompanying administrative regulation for sample
Shee@_on Maximizing Opportunities for Physical Activity During the School Day.

The Superintendent or designee shall develop strategies to supplement physical education
instruction with additional opportunities for students to be physically active before, during,
and after the school day.

(cf 1330.1 - Joint Use Agreements)

fcf- 3142.2 - Safe Routes to School Program)

fcf 5148 - Child Care and Development Program)

fcf 3148.2 - Before/After School Programs)

(cf 6145 - Extracurricular and Cocurricular Activities)

beteThefollowing optienal paragraph is for use by all districts and-maybereviredtoreflectdisizet
ﬁmmdmmmmwwwmm

fef GO~ Nondiserimination-in-District-Programs-andAetivities)

Students with disabilities shall be provided instruction in physical education in accordance
with their individualized education program or Section 504 accommodation plan.

(cf 6159 - Individualized Education Program)
fcf 6164.6 - Identification and Education Under Section 504)



BP 6142.7(d)

PHYSICAL EDUCATION AND ACTIVITY (continued)

During air pollution episodes, extreme weather, or other inclement conditions, physical
education staff shall make appropriate adjustments to the program or shall seek alternative
indoor space to enable students to participate in active physical education.

(cf- 3514 - Environmental Safety)
{cf 5141.7 - Sun Safety)

(cf. 5141.23 - Asthima Management)
(cf. 6145.2 - Athletic Competition)

Fhe-Superintendent or-designee-shall develop-strategies to-supplement physical education
instruetion-with-additional opportunitiesfor students to-be-physically active-before—dusing;
e bber the cedond s

fof 3307 - Joint Uise Apracmonst

fof 3142 2 - Safe Rowesta Sehool Lropean

fef. 3145 - Child Cavesed-Developpent Progean)

fof. 3748 2 - Befpeactitor School Sroprams

fof #1143 - Extracurricnim-—smd-Covnesionlaebetteiies b

Staffing

Note: A departmentalized class in physical education may be taught by a teacher with a single subject
credential that authorizes instruction in physical education. Pursuant to Education Code 44256, tThe
holder of a multiple subject credential may teach a departmentalized class in grades K-9 if the credential
holder has completed 20 semester hours of coursework or 10 semester hours of upper division or
graduate coursework in the subject ef histher major-ormines pursuant to-5-CCR-20020 to be taught. In
addition, Education Code 44256 autherizes allows the Board by resolution to assign-authorize a multiple
subject credentialed teacher to teach a departmentalized class below grade 9 if he/she the credential holder
has 28-heurs completed at least 12 semester units or six upper division or graduate units of coursework
e-Ho-hours-of upper division-eoursewerk in the subject to be taught. Education Code 44258.3 authorizes the
Board to assign any credentialed teacher to a departmentalized class in grades K-12 if helshe the teacher
has adequate knowledge of the subject to be taught based on criteria specified in Education Code 44258.3
and specifie-district-adopted esiteria-and-standards-policies and procedures. Pursuant to 5 CCR 80046.1, a
credentialed teacher may seek an added authorization to teach adapted physical education to students who
are precluded from participating in a general education physical education program or a specially designed
physical education program.

CDE's Physical Education FAQs clarify that a teacher credentialed in a subject other than physical
education may teach physical education if approved by the committee on assignments.

The-CDE's Physical Education FAQs also clarify that an instructional aide or noncredentialed volunteer may
assist the credentialed teacher, but may not provide the physical education instruction.

For further information about staffing of physical education classes, see the CTC's web site and its
Administrator's Assignment Manual,

Physical education instruction shall be delivered by appropriately credentialed teachers who
may be assisted by instructional aides, paraprofessionals, and/or volunteers.

WY



BP 6142.7(¢)

PHYSICAL EDUCATION AND ACTIVITY (continued)

fcf 1240 - Volunteer Assistance)

(cf. 4112.2 - Certification)

(cf. 411221 - Interns)

(cf 4113 - Assignment)

(cf 4222 - Teacher Aides/Paraprofessionals)

The district shall provide physical education teachers with continuing professional
development, including classroom management and instructional strategies designed to keep
students engaged and active and to enhance the quality of physical education instruction and
assessment.

{cf. 4131 - Staff Development)
{cf. 5121 - Grades/Evaluation of Student Achievement)

Physical Fitness Testing

Note: The following section may be revised to reflect grade levels offered by the district. Education Code
60800 requires districts to administer a physical fitness test to students in grades 5, 7, and 9. The SBE has
designated the FITNESSGRAM as the required physical fitness test. See thc accompanying administrative
regulation for testing requirements.

The Superintendent or designee shall annually administer the physical fitness test designated
by the State Board of Education (FITNESSGRAM) to students in grades 5, 7, and 9.
(Education Code 60800; 5 CCR 1041)

Temporary Exemptions

Note: Fhe Mmmapmﬂmd&h%dmm;m practice,

Education Code 51241 authorizes, but does not require, the district to grant temporary exemptions from
physical education under the conditions described in items #1-2 below. During the FPM process, the '
district may provide a link to the district's policy as evidence of any physical education exemptions
offered by the district. The following section is optional and should be revised to reflect district
practice.

The Superintendent or designee may grant a student a temporary exemption from physical
education under either of the following conditions: (Education Code 51241)

1. The student is ill or injured and a modified program to meet histher the student's
needs cannot be provided.

2. The student is enrolled for one-half time or less.

S
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BP 6142.7(f)

PHYSICAL EDUCATION AND ACTIVITY (continued)

Two-Year Exemptions /-j
Note: The following optional section is for use by districts that maintain gfades 10-12/ Education Code
51241 authorizes, but does not require, the district to grant a two-year exempfion from physical education to

eligible students in grades 10-12.

Pursuant to Education Code 51241, in order to be cligible for the two-year exemption, students are required
to satisfactorily meet at least five of the six standards of the FITNESSGRAM administered in grade 9.
Students are considered to have satisfactorily met a standard on the FITNESSGRAM if they score in the
"healthy fitness zone" on that standard. The six fitness areas measured by FITNESSGRAM are aerobic
capacity, body compeosition, abdominal strength and endurance, trunk extensor strength and flexibility,
upper body strength and endurance, and flexibility.

With the student's cofisent;-the Supermte,nént or\iesngnee may exempt-a student from
physical education gourses fo&a{:y two yéars during grades 10-12_provided that tha student
has ;‘atlsfactonly et at least five-of-the six standards ‘of the FITNESSGRAM in grade 9.
(Educabion Codé 51241)

\pot )

Note: In addition to administering the physical fitness test ?ﬁu ts in rade 9,Education Code 51241

authorizes districts to administer the test o students in grad so tha students may qualify for
the two-year exemption. The following paragraph is optiona

J[’l Upon request by students and/or their Haa;ents ‘'guardians, the Superintendent or designee may
administer the FITNESSGRAM to stydetts in grades 10-12/ who need to pass the test in
| 0r¢r to qualify for\g two-year exemptldm frhm physical educatlom courses.

\ Students n gradjes 10\12 who have been graﬂ.ted a two-yedr exe;‘qptnon shall be %ffere:l a
i vané\ty of elective physical education courses of not less than 400 &(nmutes each | school
| days.\ (Educatlo,h Code 51222)

Such students shall not be permitted to attend fewer total hours of courses and £lasses than
| they would ﬁave attended if, enrol}‘ed in a physical education course. “{Edfication Code
1.%\51241) B L

(cf 6112 - School Day)

Permanent Exemptions

Note: The following section is optional and should be revised to reflect district practice. Education Code
51241 authorizes, but does not require, the district to grant permanent exemptions from physical education
to an individual student under the conditions described in items #1-3 below.

The Superintendent or designee may grant a student a permanent exemption from physical
education under any of the following conditions: (Education Code 51241)

A



BP 6142.7(g)
PHYSICAL EDUCATION AND ACTIVITY (continued)

1. The student is age 16 years or older and has been enrolled in grade 10 for one or
more academic years. However, such a student shall not be permitted to attend fewer
total hours of courses and classes than he/she the student would have attended if
enrolled in a physical education course.

2. The student is enrolled as a postgraduate student.

3. The student is enrolled in a juvenile home, ranch, camp, or forestry camp school with
scheduled recreation and exercise.

Other Exemptions

Note: The following optional section is for use by districts that maintai,( high schoéls and should be revised
to reflect district practice. Education Code 51222, 51242, and 52316_authorize, but do not require, the
following exemptions from physical education courses.

The Superintendent or designee may grant a student an exemption from physical education

under the following gpecial circumstances:~;

1. When the étudent s in any of grades 10-12 and is excused for up to 24 cloc}/é)urs in
order to participate in automobile driver training. However, any such student shall
attend 4 minimum of 7,000 minutes of physical education instruction during the
school year. (Education Code 51222)

r

2. When the student is in any of grades 10-12, attends a regional occupational center or
program, and, because /of the travel time involved, would experience hardship to
attend physical education courses. Any such student shall have a minimum school
day of 180 minutes. /(Education Code 52316)

(ef. 6178.2 - Regional Occupational Center/Program)

3. When the student is in high school and is engaged in a regular school-sponsored
interscholastic athletic program carried on wholly or partially after regular school
hours. (Education Code 51242)

fcf 6145.2 - Athletic Competition)

Program Evaluation

Note: The following optional scction should be revised to reflect district practice. Districts that do not
maintain high schools or do not offer any of the exemptions described in the sections above on "Two-Year
Exemptions” or "Permanent Exemptions" should modify the following paragraph to delete reports of two-
year and permanent exemptions.

f{ .'( "{f‘



BP 6142.7(h)

PHYSICAL EDUCATION AND ACTIVITY (continued)

The Superintendent or designee shall annually report to the Board each school's
FITNESSGRAM results for each applicable grade level. He/she The Superintendent or
designee shall also report to the Board regarding the number of instructional minutes offered
in physical education for each grade level, the number of twe<year-amd permanent
exemptions granted pursuant to Education Code 51241, and any other data agreed upon by
the Board and the Superintendent or designee to evaluate program quality and the

effectiveness of the district's program in meeting goals for physical activity and student
well-being.

(cf 0500 - Accountability)
(cf- 6190 - Evaluation of the Instructional Program)

Legal Reference: (see next page)



BP 6142.7(i)

PHYSICAL EDUCATION AND ACTIVITY (continued)

Legal Reference:

EDUCATION CODE

220 Prohibition of discrimination

221.5 Sex equity in education

33126 School accountability report card

33350-33354 CDE responsibilities re: physical education

35256 School accountability report card

44250-44277 Credential types

49066 Grades, physical education class

51210 Course of study, grades 1-6

51220 Course of study, grades 7-12

51222 Physical education

51223 Physical education, elementary schools

31241 Temporary, two-year or permanent exemption firom physical education

31242 Exemption from physical education for athletic program participants

352316 Excuse from attending physical education classes; regional accupational center/program
60800 Physical performance test

CODE OF REGULATIONS, TITLE 5

10401648 1044 Physical performance test

1047-1048 Testing variations and accommodations

3051.5 Adapted physical education for individuals with exceptional needs

4600-4687 4670 Uniform complaint procedures

4900-4965 Nondiscrimination in elementary and secondary educational programs receiving state or
Sederal financial assistance

10060 Criteria for high school physical education programs

80020 Additional assignment authorizations for specific credentials

80037 Designated subjects teaching credential: special teaching authorization in physical education
80046.1 Added authorization to teach adapted physical education

UNITED STATES CODE, TITLE 29

794 Rehabilitation Act of 1973, Section 504

UNITED STATES CODE, TITLE 42

1758b Local wellness policy

CODE OF FEDERAL REGULATIONS, TITLE 34

106.33 Nondiscrimination on the basis of sex; comparable facilities

106.34 Nondiscrimination on the basis of sex; access to classes and schools

300.108 Assistance to states for the education of children with disabilities; pliysical education
ATTORNEY GENERAL OPINIONS

33 Ops.Cal. Atry.Gen, 230 (1970)

COURT DECISIONS

Doe v. Albany Unified School District (2010) 190 Cal. App.4th 668

Cal200 et al. v. San Francisco Unified School District et al. (2013), San Francisco Superior Court,
Case No. CGC-13-534975

Cal200 et al. v. Oakiand Unified School District et al. (San Francisco Superior Court, Case No. CPF-
14-513959

Management Resources: (see next page)



BP 6142.7(j)

PHYSICAL EDUCATION AND ACTIVITY (continued)

Management Resources:
CSBA PUBLICATIONS

2045

Monitoring for Success: A Guide for Assessing and Strengthening Student Wellness Policies, 2012
Student Wellness: A Healthy Food and Physical Activity Policy Resource Guide, rev- 2012
Active Bodies, Active Minds: Physical Activity and Academic Achievement, Fact Sheet, February 2010

Maximizing Opportunities for Physical Activity Through Joint Use of Facilities, Policy Brief, rev-
February 2010
Maximizing Opportunities for Physical Activity During the School Day, Fact Sheet, November 2009

Moderate to Vigorous Physical Activity in Physical Education to Improve Health and Academic
QOuticomes, Fact Sheet, November 2009

Physical Education and California Schools, Policy Brief, rev- October 2007
CALIFORNIA DEPARTMENT OF EDUCATION PUBLICATIONS
Physical Education Framework for California Public Schools: Kindergarten Through Grade 12, 2009

Physical Education Model Content Standards for California Public Schools: Kindergarten Through

Grade 12, January 2005
Adapred Phiwicol bdvestonwdelines for Califorsia Schanls 26603
CENTERS FOR DISEASE CONTROL AND PREVENTION PUBLICATIONS

School Health Index (SHI): A Self-Assessment and Planning Guide, Elementary School, 20442017
School Health Index (SHI): A Self-Assessment and Planning Guide, Middle/High School, 2017
COMMISSION ON TEACHER CREDENTIALING PUBLICATIONS

The Administrator's Assignment Manual 2007 2019

US DEPARTMENT OF HEALTH AND HUMAN SERVICES PUBLICATIONS

2008 Physical Activity Guidelines for Americans, 2nd Edition, October 2008 2018

WEB SITES

CSBA: hup:/www.csba.org

California Department of Education Plysical-Fithess

California Healthy Kids Resource Center: htip:/’www.californiahealthykids.org
California Project LEAN (Leaders Encouraging Activity and Nwirition):
hup:iwww. californiaprojectlean.org

Centers for Disease Control and Prevention: htip://www.cdc.gov

Commission on Teacher Credentialing: hitp://'www.ctc.ca.gov

phusical fitness g cawansddetacomeprort ot e el o

Loy gt b S o anibeir o f

Healthy Peaple 2010: http:/iwww healthypeople.gov

National Association for Sport and Physical Education: htipiivswsveaahperd-org/haspe
htips:/www.pgpedia.com/n/national-association-sport-and-physical-education
President's Council on Physical-Fithess-and-Spovis-Sports, Fitness and Nutrition :
http:iwww. fitness. gov

U.S. Department of Health and Human Services: http:/www. health.gov

(2/10 3/16) 7/20
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CSBA Sample

Administrative Regulation

Instruction AR 6142.7(a)

PHYSICAL EDUCATION AND ACTIVITY

Definitions

Note: The following optional section reflects definitions provided in the California Department of
Education's (CDE) 2009 Physical Education Framework for California Public Schools.

Physical education is a sequential educational program that teaches students to understand
and participate in regular physical activity fer that assists in developing and maintaining
physical fitness throughout their lifetime, understand and improve their motor skills, enjoy
using their skills and knowledge to establish a healthy lifestyle, and understand how their
bodies work.

Physical activity is bodily movement that is produced by the contraction of skeletal muscle
and that substantially increases energy expenditure, including exercise, sport, dance, and
other movement forms.

Moderate physical activity is any activity which generally requires sustained, rhythmic
movements and refers to a level of effort a healthy individual might expend while, for
example, walking briskly, dancing, swimming, or bicycling on level terrain. A person should
feel some exertion but should be able to carry on a conversation comfortably during the
activity.

Vigorous physical activity is any activity which generally requires sustained, rhythmic
movements and refers to a level of effort a healthy individual might expend while, for
example, jogging, participating in high-impact aerobic dancing, swimming continuous laps,
or bicycling uphill. Vigorous physical activity may be intense enough to result in a
significant increase in heart and respiration rate.

Instructional Time

Note: The district should revise the following section to reflect the grade levels and grade configurations
offered by the district. Education Code 51210 requires the adopted course of study for grades 1-6 to include
instruction in physical education for at least 200 minutes each 10 school days, exclusive of recess and the
lunch period. For grades 7-12, Education Code 51222 requires that all students, except students excused or
exempted pursuant to Education Code 51241, attend courses of physical education for at lcast 400 minutes
| each 10 school days. However, pursuant to Education Code 51223, an elementary school maintaining grades
1-8 paust is required to provide instruction in physical education for students in grades 7-8 that matches the
requirement for grades 1-6 of not less than 200 minutes each 10 school days, exclusive of recess and the
lunch period.

When determining the number of instructional minutes, it is recommended that districts exclude time spent
walking to and from class or engaging in other physical activity conducted outside the physical education
instructional program, such as in regular classroom activities or before/after school programs.




AR 6142.7(b)

PHYSICAL EDUCATION AND ACTIVITY (continued)

CDE's Federal Program Monitoring (FPM) process reviews district compliance with legal requirements
pertaining to minimum instructional minutes of physical education. ln-addition-a number of receni-tegal
wetons-teg o, Cal200 v, Sen Francisen Haified Sehoel Pistriet, Cad200 v, Oakiand Unified Sehool DBistrict)
have examined disiricts' comphianeswdith-the-dnstrnetonal thre reguirements.

Instruction in physical education shall be provided for at least the following minimum period
of time: (Education Code 51210, 51222, 51223)

1. For students in grades -6, 200 minutes each 10 school days, exclusive of recesses
and the lunch period

2. For students in grades 7-8 attending an elementary school, 200 minutes each 10
school days, exclusive of recesses and the lunch period

3 For ;{tudcnts in gra(}es 8 attend'mg a mlddle schqﬂl or junior high schbpl 400
\ mml,ttes ea.ph 10 schnol / . % :

N

4, Fozf students ih. graﬂes 9- 12 400 ,fmnutes ea:.,h 10 school days g '

\

Note: Districts are cautioned to schedule physical education classes in a manner that takes into consideration
circumstances that may occasionally interfere with the provision of physical education. Under a settlement
reached in Cal200 et al. v. San Francisco Unified School District, schools that skip minutes of physical
education instruction for any reason are required to make up those minutes on another day so that the
instructional minutes requirement is satisfied.

If the instructional minute requirement cannot be met during any 10-day period due to
inclement weather, a school assembly, field trip, student assessment, or other circumstance,
the school shall make up those minutes on another day in order to satisfy the instructional
minute requirement.

Note: The following optional paragraph may be revised to reflect district practice. In order to demonstrate
compliance with instructional minute requirements, it is recommended that the district determine the
method(s) of documentation it will use and ensure consistent implementation. For examples of such
methods, see the-CDE's FPM instrument, and CSBA%Lepgal-AdertDistriets—at—Risk—from Lawsuits

Repardine PE Instructional Minute Reguiremant Physical Education Guidelines Elementary Schools, and
Physical Education Guidelines Middle and High School.

The Superintendent or designee shall determine a method to document compliance with the
required number of instructional minutes. Such documentation may include, but not be
limited to, a master schedule, bell schedule, weekly schedule for each teacher providing
physical education instruction, district calendar, teacher roster, or log for staff or students
to record the number of physical education minutes completed.



AR 6142.7(c)

PHYSICAL EDUCATION AND ACTIVITY (continued)

Note: Fhefolowing parsaraphisforuse-by disiricis -
5% Education Code 51210 and 51223 authorize the use of unlform complaint

procedures (5 CCR 4600-4687. 4670) for any complaint that an elementary school has not complied with the
physical educatien instructional minute requirement. Education Code 51222, as amended by SB 75 (Ch.
51, Statutes of 2019), extends such use of uniform complaint procedures to grades 7-12. See BP/AR
{ 1312.3 - Uniform Complaint Procedures.

Any complaint alleging noncompliance with the instructional minute requirement for
elementary-schools-may be filed in accordance with the district's procedures in AR 1312.3 -
Uniform Complaint Procedures. A complainant not satisfied with the district's decision may
appeal the decision to the California Department of Education (CDE). If the district or the
CDE finds merit in a complaint, the district shall provide a remedy to all affected students
and parents/guardians. (Education Code 51210, 51222, 51223; 5 CCR 4600-46%7 4670)

fcf 1312.3 - Uniform Complaint Procedures)

Monitoring Moderate to Vigorous Physical Activity

Note: The following optional section may be revised to reflect district pract:ce See the accompanying

Board policy for language establishing as-expectationfor studentsto-be-engaged in moderate tovigerous
physical activity for 50-percent-of physical-educationelassisession time goals for moderate to vigorous

physical activity in physical education classes.

To monitor whether the amount of time students are engaged in moderate to vigorous

physical activity for-atleast-50-pereent—of physieal edueation—elass—or—sessiontime, the
Superintendent or designee may:

L. Develop methods to estimate the amount of time students spend in moderate to
vigorous physical activity erthe-numbereof students—whe-and the amount of time
students are inactive during physical education classes

2. Provide physical education teachers with staff development, self-monitoring tools,
stopwatches, and/or heart rate monitors to assist them in planning and assessing the

level of activity in their classes

fcf 4115 - Evaluation/Supervision)

Physical Fitness Testing

Note: Education Code 60800 requires districts to administer a physical fitness test to students in grades 3, 7,
and 9. The State Board of Education has designated FITNESSGRAM as the required physical fitness test.
Pursuant to 5 CCR 1041, this requirement also applies to students who attend schools that are on a block
schedule and students who may not be enrolled in physical education classes during the annual assessment
window.

A



AR 6142.7(d)

PHYSICAL EDUCATION AND ACTIVITY (continued)

The following paragraph should be modified to reflect grade levels offered by the district. In addition, if the
district has chosen to administer the test in any of grades 10-12 (see accompanying Board policy), the
following paragraph should be modified accordingly.

During the annual assessment window between the months of February through May,
students in grades 5, 7, and 9 shall be administered the physical fitness test designated by the
State Board of Education (FITNESSGRAM). (Education Code 60800; 5 CCR 1041)

(cf 6162.5 - Student Assessment)

The Superintendent or designee may provide a make-up date for students who are unable to
take the test based on absence or temporary physical restriction or limitations, such as
students recovering from illness or injury. (5 CCR 1043)

designate a physical fitness test coordinator. If the district chooses to designate a test coordinator, histher the |

Note: The following paragraph is optional. 5 CCR 1043.4 authorizes, but does not require, the district to |
duties must include those described in 5 CCR 1043 .4,

On or before November | of each school year, the Superintendent may designate an
employee to serve as the district's physical fitness test coordinator and so notify the test
contractor. The test coordinator shall serve as the liaison between the district and Califernia
Department-ef Edueation CDE for all matters related to the physical fitness test. Histher The
dutles shall be those specified in 5 CCR 1043 4, including, but not limited to;-everseeing-the
and returpofaltest data-to-the test-contractor.:

(5 CCR 1043 .4)

1. Responding to correspondence and inquiries from the contractor in a timely
manner and as provided in the contractor's instructions

28 Determining district and school site test and test material needs

3. Overseeing the administration of the physical fitness test to students

4. Overseeing the collection and return of all test data to the contractor

5. Ensuring that all test data are received from school test sites in sufficient time to

satisfy the reporting requirements
6. Ensuring that all test data are sent to the test contractor by June 30 of each year

Students shall be provided with their individual results after completing the
FITNESSGRAM. The test results may be provided in writing or orally as the student
completes the testing and shall be included in histher the student's cumulative record.
(Education Code 60800; 5 CCR 1043.10, 1044)

s



AR 6142.7(¢)

PHYSICAL EDUCATION AND ACTIVITY (continued)

fcf 5125 - Student Records)

rNote: The following paragraph is optional. |

Each student's test results shall also be provided to his‘her the student's parents/guardians.
The Superintendent or designee shall report the aggregate results of the FITNESSGRAM in

the annual school accountability report card required by Education Code 33126 and 35256.
(Education Code 60800)

feff 0510 - School Accountability Report Card)
Testing Variations

All students may be administered the FITNESSGRAM with the following test variations: (5
CCR 1047)

L. Extra time within a testing day
2. Test directions that are simplified or clarified

All students may have the following test variations if they are regularly used in the
classroom: (5 CCR 1047)

l. Audio amplification equipment

2. Separate testing for individual students provided that they the student(s) are directly
supervised by the test examiner

3. Manually Coded English or American Sign Language to present directions for test
administration

Students with a physical disability and students who are physically unable to take all of the
test shall undergo as much of the test as their physical condition will permit. (Education
Code 60800; 5 CCR 1047)

Students with disabilities may be provided the following accommodations if specified in their
individualized education program (IEP) or Section 504 plan: (5 CCR 1047)

1. Administration of the test at the most beneficial time of day to the student after
consultation with the test contractor

2. Administration of the test by a test examiner to the student at home or in the hospital

b



AR 6142.7(f)
PHYSICAL EDUCATION AND ACTIVITY (continued)
3. Any other accommodation specified in the student's IEP or Section 504 plan for the

physical fitness test

(cf. 6159 - Individualized Education Program)
(cf 6164.6 - Identification and Education Under Section 504)

Identified English learners may be allowed the following additional test variations if
regularly used in the classroom: (5 CCR 1048)

l. Separate testing with other English learners, provided that they the student(s) are
directly supervised by the test examiner

2. Test directions translated into their primary language, and the opportunity to ask
clarifying questions about the test directions in their primary language

Additional Opportunities for Physical Activity

Note: The following optional section may be revised to reflect district practice. Item #1 below should be
modified or deleted by districts that do not maintain elementary schools,

The Superintendent or designee shall implement strategies for increasing opportunities for
physical activity outside the physical education program, which may include, but not be
limited to:

1. Training recess, and lunch, and before- and after-schoel supervisors on methods to
engage students in moderate to vigorous physical activity

(cf. 1240 - Volunteer Assistance)
(cf 4231 - Staff Developnient)
{cf- 5030 - Student Wellness)

2. Encouraging teachers to incorporate physical activity into the classroom

3. Establishing extracurricular activities that promote physical activity, such as school
clubs, intramural athletic programs, dance performances, community service, special
events, and competitions

(cf. 6142.4 - Service Learning/Community Service Classes)
(cf. 6145 - Extracurricular and Cocurricular Activities)
{cf- 6145.5 - Student Organizations and Equal Access)

4. Incorporating opportunities for physical activity into before- or after-school programs
and/or child care and development programs

(cf. 5148 - Child Care and Development Rrogram)



AR 6142.7(g)

PHYSICAL EDUCATION AND ACTIVITY (continued)

(cf 5148.2 - Before/Afier School Programs)

5. Exploring opportunities for joint use of facilities or grounds in order to provide
adequate space for students and community members to engage in recreational
activities

(cf- 1330.1 - Joint Use Agreements)

6. Developing business partnerships to maximize resources for physical activity
equipment and programs

{cf. 1700 - Relations Between Private Industry and the Schools)

7. Developing programs to encourage and facilitate walking, bicycling, or other active
transport to and from school

(cf- 5142.2 - Safe Routes to School Program)

(2/10 3/16) 7/20
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CSBA Sample
Board Policy

Instruction BP 6159(a)

INDIVIDUALIZED EDUCATION PROGRAM

Note: This-The following Board policy and the accompanying administrative regulation should be revised
for consistency with the policies and regulations of the Special Education Local Plan Area (SELEA) in
which the district participates.

The Governing Board desires to provide edueational-alternatives—that-afford-students-with
disabilities full educational opportunities to all students with disabilities. Students with
disabilities shall receive a free appropriate public education (FAPE) and, to the maximum
extent possible, shall be placed—educated in the least restrictive environment with

nondisabled students which-meets their needs to-the-extent provided by -aw.

(cf. 0430 - Comprehensive Local Plan for Special Education)

fof 43023 - e £ cmpelertont dhocesdires

(cf: 3541.2 - Transportation for Students with Disabilities)

(cf 4112.23 - Special Education Staff)

(cf 3144.2 - Suspension and Expulsion/Due Process (Students with Disabilities))

(cf. 6146.4 - Differential Graduation and Competency Standards for Students with Disabilities)
(cf. 6159.1 - Procedural Safeguards and Complaints for Special Education)

(cf. 6159.2 - Nonpublic, Nonsectarian School and Agency Services for Special Education)

(cf. 6159.3 - Appointment of Surrogate Parent for Special Education Students)

(cf. 6164.4 - Identification and Evaluation of Individuals for Special Education)

(cf. 6164.6 - Identification and Education Under Section 504)

For each student with disabilities, an individualized education program (IEP) shall be
developed which identifies the special education instruction and related services to be
provided to the student. The Superintendent or designee shall develop administrative
regulations regarding the appeintment-of the individualized-education prograrn- membership
of the {IEP} team, the team's responsibility to develop and regularly review the IEP, the
contents of the IEP, and the development, review, and revision efthe-lEP-processes.

The district shall make FAPE available to individuals with disabilities ages 3-21 who
reside in the district, including: (Education Code 56040; 20 USC 1412; 34 CFR 300.17,
300.101, 300.104)

1. Students who have been suspended or expelled from school

Students who are placed by the district in a nonpublic, nonsectarian school

Individuals age 18-21 years who are incarcerated in an adult correctional facllltyL

and were identified as being an individual with disabilities or had an IEP in thel
prior educational placement

Dok

1



BP 6159(b)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

juwm-leem s hmﬂed-&e#amgmﬂa&n—m
mﬂeﬂmﬂ%dm&mmnﬁh&%%%ﬂd%ﬁhﬂdh&%%mamm
"foster parent” as a hicensed person, relative-caretaker;

Hecause the vights granted to parents
HREAL are-nften complex, hﬁwﬂ%ﬂhm&hﬁa&aﬁmﬁﬂm

To-the extent peanitted by federal law, afosterparentshatb-have the same vights relativeto
histherfosterchild's IEP as a parent/guardtan—tbdueation Code 56055)

Legal Reference:
EDUCATION CODE
46392 Emergencies
51225.3 Requirements for high school graduation and diploma
56040.3 Assistive technelogy
356055 Righis of foster parents periaining to foster child's education
356136 Guidelines for low incidence disabilities areas
36195.8 Adoption of policies
36321 Development or revision of IEP
36321.5 Notice to include right to electronically record
36340.1-36347 Instructional planning and individualized education program
36350-56332 56354 [EP for visually impaired students
36380 IEP reviews, notice of right to request
56390-56392 Certificate of completion, special education
56500-56509 Procedural safeguards
60640-60649 California Assessment of Student Performance and Progress
FAMILY CODE
6500-6502 - Age of majority
GOVERNMENT CODE
7572.5 Seriously emotionally disturbed child, expanded IEP team
WELFARE AND INSTITUTIONS CODE
300 Children subject to jurisdiction
601 Minors habitually disobedient
602 Minors violating law defined as crime
CODE OF REGULATIONS, TITLE 3
853-853.5 Slate assessiments, accommodatrons

302 I 3029 Idemgf cation, referral and asses.sment

3040-3043 Instructional planning and the individualized education program
3051-3053 Implemeniation of the individualized education program
UNITED STATES CODE, TITLE 20

1232g Family Educational Rights and Privacy Act of 1974
1400-1482 Individuals with Disabilities Education Act

Legal Reference continued: (see next page)



BP 6159(c)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

Legal Reference: (continued)
CODE OF FEDERAL REGULATIONS, TITLE 34
300.1-300.818 Individuals with Disabilities Education Act
COURT DECISIONS
Marshall v. Monrovia Unified School District, (9" Circuit, 2010) 627 F.3d 773

Schaffer v. Weast (2003) 125 8. Ct. 528
Shapiro v. Paradise Valley Unified School District, No. 69 (9" Circuit, 2003) 317 F.3d 1072

Sacramento City School District v. Rachel H. (9th Cir. 1994) 14 F.3d 1398
Endrew F. v. Douglas County School District Re-1, 137 S. Ct. 988
ATTORNEY GENERAL OPINIONS

83 Ops.Cal Atty.Gen. 157 (2002)

Management Resources:

FROERA RELTCTER

I : el T, Nusrhar 1 56,

CALIFORNIA DEPARTMENT OF EDUCATION PUBLICATIONS
Frequently Asked Questions: Promotion, Retention, and Grading (Students with Disabilities)
California Practitioners' Guide for Educating English Learners with Disabilities, July 2019
WEB SITES
California Department of Education: hitp://'www.cde.ca.gov
U.S Department of Education, Office of Special Education and Rehabilitative Services:
hutp:/iwww. ed. goviabout/offices/list/osers/osep

(11/03 3/06) 7/20
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CSBA Sample

Administrative Regulation

Instruction AR 6159(a)

INDIVIDUALIZED EDUCATION PROGRAM

Note: The following mandated administrative regulation reflects the federal Individuals with Disabilities
Education Act (IDEA) (26 0SC 1400-1482), implementing federal regulations (34 CFR 300.1-300.818),
and conforming state legislation. Note that in cases where state law provides greater protections, state law
supersedes federal law.

Pursuant to Education Code 56302.5, the term "assessment” as used in state law has the same meaning as
"evaluation" provided in 20 USC 1414. The following administrative regulation uses the terms
interchangeably.

At the beginning of each school year, the district shall have an individualized education
program (IEP) in effect for each student with a disability within district jurisdiction. The IEP
shall be a written statement designed that is developed, reviewed, and revised by the IEP
team to meet the unique educational needs of a student with a disability. (Education Code
56344, 56345; 34 CFR 300.320, 300.323)

Members of the IEP Team
Unless excused by written agreement in accordance with Education Code 56341, tThe
IEP team for any student with a disability shall include the following members: (Education

Code 56341, 56341.5; 20 USC 1414¢)1); 34 CFR 300.321)

1. One or both of the student's parents/guardians and/or a representative selected by
them

Note: Education Code 56055 provides that a foster parent, to the extent permitted by federal law, shall have
the same rights relative to hsiher the foster child's education as a parent/guardian. Education Code 56055
clarifies that this right applies only when the juvenile court has limited the right of a parent/guardian to
make educational decisions on the student's behalf efhistherehild-and the ehild and the student has been
placed in a planned permanent living arrangement. Education Code 56055 defines “foster parent" as a
licensed person, relative caretaker, or nonrelative extended family member.

Because the rights granted to parents/guardians under the Individuals—with-Buisabilities Edueation et
(IDEAY (20 USC 1400-1482) arc often complex, legal counsel should be consulted as appropriate.

To the extent permitted by federal law, a foster parent shall have the same rights
relative to histher a foster child's IEP as a parent/guardian. (Education Code 56055)

2. If the student is or may be participating in the regular general education program, at
least one of the student's regular gemeral education teachers designated by the
Superintendent or designee to represent the student's general education teachers

g



AR 6159(b)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

The regutar general education teacher shall, to the extent appropriate, participate in
the development, review, and revision of the student's IEP, including assisting in the
determination of appropriate positive behavioral interventions, supports, and other
strategies for the student, and supplementary aids and services, program
modifications, and supports for school personnel that will be provided for the student,
consistent with 34 CFR 300.320. (Education Code 56341; 20 USC 1414(3HE); 34
CFR 300.324)

(cf- 6159.4 - Behavioral Interventions for Special Education Students)

3.

At least one of the student's special education teachers or, where appropriate, special
education providers

A representative of the district who is:

a. Qualified to provide or supervise the provision of specially designed
instruction to meet the unique needs of students with disabilities

b. Knowledgeable about the general education curriculum
C. Knowledgeable about the availability of district andierspeeial-eduecationloeal
planarea(SELPA) resources

fcf. 0430 - Comprehensive Local Plan for Special Education)

5.

An individual who can interpret the instructional implications of assessment results

This individual may already be a member of the team as described in items #2-4
above or in item #6 below.

Note: Pursuant to Education Code 56341 and 34 CFR 300.321, the determination as to whether an
individual identified in item #6 below has "knowledge or special expertise” must be made by the party
(either the district or parent/guardian) who invites the individual to the IEP team meeting.

s an ohserver. '{ilﬂs-eammem—w—eansmem—wﬂhm An Attorney General
opinion (85 Ops.Cal.Atty.Gen. 157 (2002)) which-stated concluded that members of the media may not
attend an IEP team meeting as observers even though the parents/guardians have consented to such
attendance. The Attorney General based this decision on the fact that the media would be "observers,” not a
"person with knowledge or expertise,” as detailed below,

e



AR 6159(c)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

At the discretion of the parent/guardian or the Superintendent or designee, other
individuals who have knowledge or special expertise regarding the student, including
related services personnel, as appropriate

The determination of whether the individual has knowledge or special expertise
regarding the student shall be made by the party who invites the individual to be a
member of the IEP team.

Whenever appropriate, the student with a disability

In the development, review, or revision of histher the IEP, the student shall be
allowed to provide confidential input to any representative of his‘her the IEP team.
{Education Code 56341.5)

When the student is suspected of having a specific learning disability, at least one
individual who is qualified to conduct individual diagnostic examinations of the
student such as a school psychologist, speech language pathologist, or remedial
reading teacher

In accordance with 34 CFR 300.310, at least one team member other than the
student’s regwlar general education teacher shall observe the student's academic
performance and behavior in the areas of difficulty in his’her the student's learning
environment, including in the regular classroom setting. If the child is younger than
five years or not enrolled in school, a team member shall observe the child in an
environment appropriate for a child of that age.

Mote——the reauirementfora-distrietto request the participation of 4 county-memalhealthspeneyrtathe JER
team-boafore trefars-a student to the county mental-heatrsporeyhas-beorelinated duetothe repeatof

Edueationtade 56331 by AB-H4(Ch. 43, Swatutes of 2011}, effectiveduamsry 20+5

In the following circumstances, the Superintendent or designee shall invite other specified
individuals to an IEP team meeting:

1.

When the student has been placed in a group home by the juvenile court, a
representative of the group home shall be invited to attend IEP team meetings.
(Education Code 56341.2)

Whenever the IEP team is meeting to consider the student's postsecondary goals and
the transition services needed to assist him/her the student in reaching the goals as
stated-in Education-Code-56345(a)¥), the following individuals shall be invited to
attend: (34 CFR 300.321)

a. The student, regardless of histher the student's age



AR 6159(d)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

If the student does not attend the IEP team meeting, the Superintendent or
designee shall take other steps to ensure that the student's preferences and
interests are considered.

b. To the extent appropriate, and with the consent of the parent/guardian or
aduit student, a representative of any other agency that is likely to be
responsible for providing or paying for the transition services

3. If the student was previously served under the Early Education for Individuals with
Exceptional Needs (Education Code 56425-56432) or the California Early
Intervention Services Act (Government Code 95000-95004), and upon request of the
student's parent/guardian, the Superintendent or designee shall invite the Infant and
Toddlers with Disabilities Coordinator or other representative of the early education
or early intervention system to the initial [EP team meeting to assist with the smooth
transition of services. (Education Code 56341; 20 USC 1414{(d}1¥D); 34 CFR
300.321)

A member of the IEP team shall not be required to attend an IEP team meeting, in whole or
in part, if the parent/gnardian and the district agree, in writing, that the attendance of the
member is not necessary because the member's area of the curriculum or related services is
not being modified or discussed at the meeting. Even if the meeting involves a discussion of
the IEP team member's area of the curriculum or related service, the member may be excused
from the meeting if the parent/guardian, in writing, and the district consent to the excusal
after conferring with the member and the member submits to the parent/guardian and team
written input into the development of the IEP prior to the meeting. (Education Code 56341;
20 USC 141484 H{5); 34 CFR 300.321)

Contents of the IEP

The IEP shall include, but not be limited to, all of the following: (Education Code 56345,
56345.1; 20 USC 1414¢3HA); 34 CFR 300.320)

1. A statement of the present levels of the student's academic achievement and
functional performance, including;

a. The manner in which the stadent’s disability affects histher the student's
involvement and progress in the general education curriculum (i.e., the same
curriculum as for nondisabled students)

b. For a preschool ehild student, as appropriate, the manner in which the
disability affects histher the student’s participation in appropriate activities



AR 6159(e)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

c. For a student with a disability who takes alternate assessments aligned to
alternate achievement standards, a description of benchmarks or short-term
objectives

Note: Education Code 56345 requires a statement of a student’s academic and functional goals, as specified
below, and expresses legislative recognition that, although some students with disabilities may not meet the
growth projected in the annual goals and objectives, districts must make a good faith effort to assist them in
achicving the goals in their IEP.

2. A statement of measurable annual goals, including academic and functional goals,
designed to:

a. Meet the student's needs that result from his‘her the disability in order to
enable the student to be involved in and make progress in the general
education curriculum

b. Meet each of the student's other educational needs that result from his/her the
disability
3. A description of the manner in which the student's progress toward meeting the

annual goals described in item #2 above will be measured and when the district will
provide periodic reports on the progress the student is making toward meeting the
annual goals, such as through the use of quarterly or other periodic reports,
concurrent with the issuance of report cards

4, A statement of the special education instruction and related services and
supplementary aids and services, based on peer-reviewed research to the extent
practicable, to be provided to the student or on behalf of the student, and a statement
of the program modifications or supports for school personnel that will be provided to
enable the student to:

a. Advance appropriately toward attaining the annual goals
b. Be involved and make progress in the general education curriculum in
accordance with item #1 above and to participate in extracurricular and other

nonacademic activities

c. Be educated and participate with other students with disabilities and
nondisabled students in the activities described in the IEP

(cf 3541.2 - Transportation for Students with Disabilities)



AR 6159(f)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

5.

An explanation of the extent, if any, to which the student will not participate with
nondisabled students in the regular class and in extracurricular and other
nonacademic activities described in the IEP

Note: Pursuant to 20 USC 1412¢a), students with disabilities must be included in state and district
assessments, with appropriate accommodations. However, with respect to such assessments, exceptions
exist. For example, pursuant to Education Code 60640, a student with disabilities who is unable to
participate in state achievement tests even with accommodations shall be given an alternate assessment in
accordance with histher the student's IEP. For specific program requirements, exceptions, waivers, and
permitted accommoedations concerning such state or districtwide assessments, see AR 6162.51 - State
Academic Achievement Tests.

Education Code 56345 and 34 CFR 300.320 and Education Cede-56345 require a description of the
individual accommodations that will be used by the student and, if the student will not participate in the
regular assessment, a statement as to the reason for that determination and what alternate assessment will be
provided.

A statement of any appropriate individual accommodations necessary to measure the
academic achievement and functional performance of the student on state and
districtwide assessments

If the IEP team determines that the student shall take an alternate assessment instead
of a particular regular state or districtwide assessment, the student's [EP also shall
include a statement of the reason that heishe the student cannot participate in the
regular assessment and the reason that the particular alternate assessment selected is
appropriate for-himther.

{cf. 6146.4 - Differential Graduation and Competency Standards for Students with Disabilities)
(cf. 6162.51 - State Academic Achievement Tests)

7.

The projected date for the beginning of the services and modifications described in
item #4 above and the anticipated frequency, location, and duration of those services
and modifications

Beginning not later than the first IEP to be in effect when the student is 16 years of
age, or younger if determined appropriate by the IEP team, and updated annually
thereafter, the following:

a. Appropriate measurable postsecondary goals based upon age-appropriate
transition assessments related to training, education, employment, and where
appropriate, independent living skills

b. The transition services, including courses of study, needed to assist the student
in reaching those goals



AR 615%(g)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

following component be addressed in the development of a new IEP or at the next regularly scheduled
review of an existing IEP.

Note: Education Code 56345, as amended by SB 98 (Ch. 24, Statutes ;if 2020), requires that the

9. A description of the means by which the IEP will be provided under emergency
conditions, as described in Education Code 46392, in which instruction and/or
services cannot be provided to the student either at the school or in person for
more than 10 school days. The description shall take into account public health
orders and shall include special education and related services, supplementary
aids and services, transition services, and extended school year services.

0-10. Beginning at least one year before the student reaches age 18, a statement that the
student has been informed of histher the rights, if any, that will transfer to him/ther
the student upon reaching age 18, pursuant to Education Code 56041.5

Where appropriatethe 1EP shall also-inelude:(Education Code 56345}

1+:11. For a student in grades 7-12, any alternative means and modes necessary for the
student to complete the district's prescribed course of study and to meet or exceed
proficiency standards required for graduation

{cf 6146.1 - High School Graduation Requirements)
(cf. 6146.11 - Alternative Credits Toward Graduation)

2-12. For a student whose native language is not English, Elinguistically appropriate goals,
objectives, programs, and services fora-student-whese-pative-language is-not English

(cf- 6174 - Education for English Learners)

3.13. Extended school year services when the IEP team determines, on an individual basis,
that the services are necessary for the provision of a free appropriate public education
(FAPE)

(cf 5148.2 - Before/After School Programs)
(¢f 6177 - Summer Learning Programs)

414, Provisionfortransition-into-the regular-edueatien—program—lf the student is to be
transferred from a special class ef-eenter or nonpublic, nonsectarian school into a
regular general education program in a public school for any part of the school day,
provision for transition into the regular gemeral education program including
descriptions of activities intended to:



AR 6159(h)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

a. Integrate the student into the regular general education program, including
wndieations-ef the nature of each activity and the time spent on the activity
each day or week

b. Support the transition of the student from the special education program into
the regular general education program

(cf 6176 - Weekend/Saturday Classes)
(cf 6178 - Career Technical Education)
(cf 6181 - Alternative Schools/Programs of Choice)

5:15. For a student with low incidence disabilities, sSpecialized services, materials, and
equipment fora-student-with-low ineidenee disabilities; consistent with the guidelines
pursuant to Education Code 56136

Note: Education Code 56353, as added by AB 94‘7 {Ch. 778, Statutes of 2019), authorizes, but does not '
require, districts to consider elements of the expanded core curriculum, as defined, when developing
an [EP for a student who is blind, has low vision, or is visually impaired.

To assist a student who is blind, has low vision, or is visually impaired to achieve the
student’s maximum potential, the IEP team may consider instruction in the expanded
core curriculum, including compensatory skills such as Braille, concept development, or
other skills needed to access the core curriculum; orientation and mobility; social
interaction skills; career technical education; assistive technology, including optical
devices; independent living skills; recreation and leisure; self-determination; and
sensory efficiency. When appropriate, such services may be offered before or after
school. (Education Code 56353)

Development of the IEP

Within 30 days of a determination that a student needs special education and related services,
the Superintendent or designee shall ensure that a meeting to develop an initial IEP is
conducted. (Education Code 56043; 34 CFR 300.323)

Any IEP required as a result of an assessment of a student shall be developed within 60 days
from the date of receipt of the parent/guardian’s written consent for assessment, unless the
parent/guardian agrees, in writing, to an extension. Days between the student's regular
school sessions, terms, or vacation of more than five school days shall not be counted. In the
case of school vacations, the 60-day time limit shall recommence on the date that the
student's school days reconvene. (Education Code 56043, 56344)

However, when the IEP is required as a result of an assessment of a student for whom a
referral



AR 6159(i)

INDIVIDUALIZED EDUCATION PROGRAM (continued)

has been made 30 days or less prior to the end of the preceding regular school year, the IEP
shall be developed within 30 days after the commencement of the subsequent regular school
year. (Education Code 56344)

In developing the IEP, the IEP team shall consider all of the following: (Education Code
56341.1, 56345; 20 USC 1414(333A); 34 CFR 300.324)

1.

2.

The strengths of the student

The concerns of the parents/guardians for enhancing the education of their child
The results of the initial or most recent assessment of the student

The academic, developmental, and functional needs of the student

In the case of a student whose behavior impedes his‘her the student's learning or that
of others, the use of positive behavioral interventions and supports and other
strategies to address that behavior

In the case of a student with limited English proficiency, the language needs of the
student as such needs relate to the student's [EP

In the case of a student who is blind or visually impaired, the need to provide for
instruction in Braille and instruction in the use of Braille

However, such instruction need not be included in the IEP if the IEP team determines
that instruction in Braille or the use of Braille is not appropriate for the student. This
determination shall be based upon an assessment of the student's reading and writing
skills, needs, and appropriate reading and writing media, including an assessment of
histher future needs for instruction in Braille or the use of Braille; and other

apprepriatereading-and-wrting media.

The communication needs of the student and, in the case of a student who is deaf or
hard of hearing, the student's language and communication needs, opportunities for
direct communications with peers and professional personnel in the student's
language and communication mode, academic level, and full range of needs,
including opportunities for direct instruction in the student's language and
communication mode

The teamn shall also consider the related services and program options that provide the
student with an equal opportunity for communication access, as described in
Education Code 56345.



AR 6159())

INDIVIDUALIZED EDUCATION PROGRAM (continued)

9. Whether the student requires assistive technology devices and services

If, in considering the special factors in items #1-9 above, the IEP team determines that the
student needs a particular device or service, including an intervention, accommodation, or
other program modification, in order to receive FAPE, the team shall include a statement to
that effect in the student's IEP. (Education Code 56341.1)

Provision of Special Education and Related Services

The district shall ensure that, as soon as possible following development of the IEP, special
education services and related services are made available to the student in accordance with
histher the IEP. (Education Code 56344; 34 CFR 300.323)

The Superintendent or designee shall ensure that the student's IEP is accessible to each
regular general education teacher, special education teacher, related service provider, and
any other service provider who is responsible for its implementation. The Superintendent or
designee also shall ensure that such teachers and providers are informed of their specific
responsibilities related to implementing the IEP and the specific accommodations,
modifications, and supports that must be provided to the student in accordance with the IEP.
(34 CFR 300.323)

Note: Education Code 56354, as added by AB 947, establishes requirements for orientation and
mobility evaluations conducted for students who are blind, have low vision, or are visually impaired.
Such services are used to teach individuals how to navigate around their home, school, and
community. If the district chooses to prohibit orientation and mobility specialists from using their
vehicles to transport students to and from orientation and mobility instruction, the district must
provide transportation for that purpose.

If an orientation and mobility evaluation is determined to be needed for a student who
is blind, has low vision, or is visually impaired, the evaluation shall be conducted by a
person who is appropriately certified as an orientation and mobility specialist and shall
occur in familiar and unfamiliar environments, in varying lighting conditions, and in
the home, school, and community, as appropriate. The Superintendent or designee may
require annual written parent/guardian consent to provide orientation and mobility
services when such services are provided before or after school and when they are
provided away from the school site. (Education Code 56354; 5 CCR 3051.3)

=
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INDIVIDUALIZED EDUCATION PROGRAM (continued)

Note: Pursuant to Education Code 56041.1, an IEP team must consider whether a student with
disabilities needs assistive technology devices or services, defined in 20 USC 1401 as any item, piece of
equipment, or product system that is used to increase, maintain, or improve functional capabilities of
a student with a disability. See the section on "Development of the IEP'" above.

| As added by AB 605 (Ch. 228, Statutes of 2019), Education Code 56040.3 requires a district to provide

| the use of school-purchased assistive technology devices in a student's home or other settings if the
student's IEP team determines that the student needs access to the devices in order to receive FAPE,

| consistent with 34 CFR 300.105. It also requires the district to provide continued access to assistive
technology devices, for two months or until alternative arrangements can be made, whichever comes
first, to a student who transfers out of the district.

If a student's IEP requires the provision of assistive technology devices or services, the
district shall provide such devices or services and shall, on a case-by-case basis, provide
for the use of school-purchased devices in the student's home or other settings if the IEP
team determines that the student needs access to those devices in order to receive
FAPE. If a student who requires the use of an assistive technology device transfers to
another local educational agency, the district shall provide the student with continued
access to that device or a comparable device for two months from the date the student
ceased to be enrolled in the district or until alternative arrangements can be made to
provide access to the device, whichever occurs first. (Education Code 56040.3; 34 CFR
300.105)

Review and Revision of the IEP

Note: Education Code 56043 and 56380 mandate the district to maintain procedures to ensure that the IEP
team reviews the IEP periodically, but at least annually, to determine whether the annual goals for the
student are being achieved and, as appropriate, revises the [EP to address the conditions specified below.

The Superintendent or designee shall ensure that the IEP team reviews the IEP periodically,
but at least annually, in order to: (Education Code 56043, 56341.1, 56380; 20 USC
1414{4); 34 CFR 300.324)

1. Determine whether the annual goals for the student are being achieved
2. Revise the IEP, as appropriate, to address:
a. Any lack of expected progress toward the annual goals and in the general

education curriculum, where appropriate
b. The results of any reassessment conducted pursuant to Education Code 56381
C. Information about the student provided to or by the parents/guardians

regarding review of evaluation data pursuant to 34 CFR 300.305¢a}2) and
Education Code 56381¢)
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d. The student's anticipated needs
€. Any other relevant matter

3. Consider the special factors listed in items #5-9 above under "Development of the
IEP;" when reviewing the IEP of any student with a disability to whom one of those
factors may apply

The IEP team shall also meet at any other time upon request by the student's parent/guardian
or teacher to review or revise the IEP. (Education Code 56343)

When a parent/guardian requests an IEP team meeting to review the IEP, the team shall meet
within 30 days of receiving the parent/guardian’s written request, not counting days between
the student's regular school sessions or terms or days of school vacation in excess of five
school days. If a parent/guardian makes an oral request, the district shall notify the
parent/guardian of the need for a written request and the procedure for filing such a request.
(Education Code 56043, 56343.5)

Note: Education Code 56195.8 mandates that the district's policy set forth procedures and timelines for the
review of a classroom assignment of a student with a disability when so requested by a regular general
education or special education teacher. Education Code 56195.8 does not state a specific deadline for the
review. The following paragraph provides a timeline of 20 days for reviewing the request and 30 days for
convening an IEP team meeting. The district should revise this timeline to be consistent with district
practice and the policies and regulations of the Special Education Local Plan Area (SELPA) in which
the district participates and should specify the title of the individual responsible for the review, rather
than "Superintendent or designee.”

A regular education or special education teacher may request a review of the classroom
assignment of a student with a disability by submitting a written request to the
Superintendent or designee. The Superintendent or designee shall consider the request
within 20 days of receiving it, not counting days when school is not in session or, for year-
round schools, days when the school is off track. If the review indicates a need for change in
the student's placement, instruction, and/or related services, the Superintendent or designee
shall convene an IEP team meeting, which shall be held within 30 days of the Superintendent
or designee's review, not counting days when school is not in session or days when school is
off track, unless the student's parent/guardian consents in writing to an extension of time.

If a participating agency other than the district fails to provide the transition services
described in the student's IEP, the team shall reconvene to identify alternative strategies to
meet the transition service objectives set out for the student in the IEP. (Education Code
56345.1; 20 USC 1414(&3; 34 CFR 300.324)
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Note: Education Code 56157 specifies that when the district has placed a foster student in a nonpublic,
nonsectarian school, the district must conduct an annual evaluation, as specified below. In addition,
Education Code 56157 requires the nonpublic, nonsectarian school to report to the district regarding the
educational progress made by the student.

If a student with a disability residing in a licensed children's institution or foster family home
has been placed by the district in a nonpublic, nonsectarian school, the Superintendent or
designee shall conduct an annual evaluation as part of the IEP process of whether the
placement is the least restrictive environment that is appropriate to meet the student's needs.
(Education Code 56157)

(cf 6159.2 - Nonpublic, Nonsectarian School and Agency Services for Special Education)
(cf- 6173.1 - Education for Foster Youth)

To the extent possible, the Superintendent or designee shall encourage the consolidation of
reassessment meetings and other IEP team meetings for a student. (20 USC 141443 HA;
34 CFR 300.324)

When a change is necessary to a student's IEP after the annual IEP team meeting for the
school year has been held, the parent/guardian and the Superintendent or designee may agree
not to convene an IEP team meeting for the purpose of making the change and instead may
develop a written document to amend or modify the student's current IEP. The IEP team
shall be informed of any such changes. Upon request, the Superintendent or designee shall
provide the parent/guardian with a revised copy of the IEP with the incorporated
amendments. (Education Code 56380.1; 20 USC 1414¢&}33B); 34 CFR 300.324)

Audio Recording of IEP Team Meetings

Note: Pursuant to Education Code 56341.1, parents/guardians and the district may audio record an IEP team
meeting subject to certain requirements as specified in the following section. Audio recordings made by a
district, SELPA, or county office of education are subject to the federal Family Educational Rights and
Privacy Act (20 USC 1232g) and the confidentiality requirements of 34 CFR 300.610-300.626.

Parents/guardians and the Superintendent or designee shall have the right to audio record the
proceedings of IEP team meetings, provided members of the IEP team are notified of this
intent at least 24 hours before the meeting. If the Superintendent or designee gives notice of
intent to audio record a meeting and the parent/guardian objects or refuses to attend because
the meeting would be audio recorded, the meeting shall not be audio recorded.
Parents/guardians also have the right to: (Education Code 56341.1)

l. Inspect and review the audio recordings
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2. Request that an audio recording be amended if they believe it contains information
that 1s inaccurate, misleading, or in violation of the student's privacy rights or other
rights

3. Challenge, in a hearing, information that the parents/guardians believe is inaccurate,

misleading, or in violation of the student's privacy rights or other rights
Parent/Guardian Participation and Other Rights

The Superintendent or designee shall take steps to ensure that one or both of the
parents/guardians of the student with a disability are present at each IEP team meeting or are
afforded the opportunity to participate. These steps shall include notifying the
parents/guardians of the meeting early enough to ensure that they will have the opportunity to
attend and scheduling the meeting at a mutually agreed upon time and place. (Education
Code 56341.5; 34 CFR 300.322)

The Superintendent or designee shall send parents/guardians notices of IEP tcam meetings
that: (Education Code 56341.5; 34 CFR 300.322)

l. Indicate the purpose, time, and location of the meeting
2. Indicate who will be in attendance at the meeting
3. Inform them of:
a. Their right to bring to the meeting other individuals who have knowledge or

special expertise about the student, pursuant to Education Code 56341463}

b. The provision of Education Code 56341@) relating to the participation of the
Infant and Toddlers with Disabilities Coordinator at the initial IEP team
meeting, if the student was previously served under Early Education for
Individuals with Exceptional Needs (Education Code 56425-56432) or the
California Early Intervention Services Act (Government Code 95000-95004)

In addition, when the IEP team meeting is to consider the development, review, or revision of
the IEP of a student with a disability who is 16 years of age or older, or younger than 16 if
deemed appropriate by the IEP team, the Superintendent or designee's notice to the student's
parents/guardians shall include the following: (Education Code 56341.5)

1. An indication that a purpose of the meeting will be the consideration of
postsecondary goals and transition services for the student pursuant to Education
Code 56345.1, 20 USC 141 4O, and 34 CFR 300.320(%)

2. An indication that the student is invited to the IEP team meeting
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3. Identification-of any other agency that will be invited to send a representative
fcf 5145.6 - Parental Notifications)

At each IEP team meeting convened by the district, the district administrator or specialist on
the team shall inform the parent/guardian and student of the federal and state procedural
safeguards included in the notice of parental rights provided pursuant to Education Code
56321. (Education Code 56500.1)

fcf 6139.1 - Procedural Safeguards and Complaints for Special Education)

The parent/guardian shall have the right and opportunity to examine all of histherehild's the
student's school records upon request, before any IEP meeting, and in connection with any
hearing or resolution session on matters affecting histher-ehild the student, including, but
not limited to, initial formal assessment, procedural safeguards, and due process. Upon
receipt of an oral or written request, the Superintendent or designee shall provide complete
copies of the records within five business days. (Education Code 56043, 56504)

fcf 5125 - Student Records)

The parent/guardian shall have the right to present information to the [EP team in person or
through a representative and the right to participate in meetings that relate to eligibility for
special education and related services, recommendations, and program planning. (Education
Code 56341.1)

If neither parent/guardian can attend the meeting, the Superintendent or designee shall use
other methods to ensure parent/guardian participation, including video conferences or
individual or conference telephone calls. (Education Code 56341.5; 20 USC 1414¢H; 34
CFR 300.322)

An IEP team meeting may be conducted without a parent/guardian in attendance if the
Superintendent or designee is unable to convince the parent/guardian that-he/she-sheuld to
attend. In such a case, the Superintendent or designee shall maintain a record of the attempts
to arrange a mutually agreed upon time and place for the meeting, including: (Education
Code 56341.5; 34 CFR 300.322)

L. Detailed records of telephone calls made or attempted and the results of those calls
2. Copies of correspondence sent to the parent/guardian and any responses received
3. Detailed records of visits made to the parent/guardian's home or place of employment

and the results of those visits
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The Superintendent or designee shall take any action necessary to ensure that the
parents/guardians understand the proceedings of the meeting, including arranging for an
interpreter for parents/guardians with deafness or whose native language is not English.
(Education Code 56341.5; 34 CFR 300.322)

The Superintendent or designee shall give the parents/guardians of a student with a disability
a copy of histher-ehild's the IEP at no cost. (Education Code 56341.5; 34 CFR 300.322)

Parent/Guardian Consent for Provision of Special Education and Services

Before providing special education and related services to any student pursuant to 20 USC
1414¢ay1), the Superintendent or designee shall seek to obtain informed consent of the

student's parent/guardian pussuant-te-20-USC 14 a)yH). (Education Code 56346)

The—distrietshallnot provide serviees—byutilizing thedue process hearing procedures
pursuantto 20 USC 1AL 5004 If the parent/guardian fails to respond or refuses to consent to
the initiation of services, the district shall not use the due process hearing procedures
pursuant to 20 USC 1415 to obtain agreement or a ruling that the services may be
provided to the student. In such circumstances, the district shall not be required to
convene an IEP team or develop an IEP for the student. (Education Code 56346)

If the parent/guardian consents in writing to the receipt of special education and related
services for the student but does not consent to all of the components of the IEP, then those
components to which the parent/guardian has consented shall be implemented so as not to
delay providing instruction and services to the student. ¢(Education Code-56346)-If the
Superintendent or designee determines that a part of a proposed IEP to which the
parent/guardian does not consent is necessary in order to provide the student with FAPE, a
due process hearing shall be initiated in accordance with 20 USC 1415¢. While the due
process hearing is pending, the student shall remain in the current placement unless the
parent/guardian and the Superintendent or designee agree otherwise. (Education Code
56346)

Note: 34 CFR 300.300 authorizes a parent/guardian to revoke, at any time and in writing, histher consent
for the continued provision of special education and related services to histherehild the student. Once this
revocation has been received, the district need not convene an [EP team meeting or develop an IEP, but
rather must promptly provide "prior written notice" and, within a reasonabie period of time, discontinue all
services to the ehild student. For details regarding the contents of the prior written notice, see AR 6159.1 -
Procedural Safeguards and Complaints for Special Education.

In addition, 34 CFR 300.300 and Education Code 56346 specify that a district may not override the
parent/guardian's revocation by filing for a due process hearing or requesting mediation in order to require
that services be provided. In such a situation, the district shall be deemed to be in compliance with the
requirement to make free appropriate public education (FAPE) available to the student and is under no
obligation to convene an IEP team meeting or to develop an IEP for further provision of special education
and related services to the student.
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If at any time subsequent to the initial provision of services, the student's parent/guardian, in
writing, revokes consent for the continued provision of special education services, the
Superintendent or designee shall provide prior written notice within a reasonable time before
ceasing to provide services to the student. The Superintendent or designee shall not request a
due process hearing or pursue mediation in order to require an agreement or ruling that
services be provided to the student. (Education Code 56346; 34 CFR 300.300, 300.503)

I Note: The following paragraph is optional and should be modified to reflect district practice. |

Prior to the discontinuation of services, the Superintendent or designee may offer to meet
with the parents/guardians to discuss concerns for the student's education. However, this
meeting shall be voluntary on the part of the parent/guardian and shall not delay the
implementation of the parent/guardian's request for discontinuation of services. In-additien;

the Superntendentordesignee shall send a letter to-theparent-puardian—confirming the
parenrt-gaardian’ s dechans b diconbsite all services,

[Note: Pursuant to 34 CFR 300. 9, when a parent/guardian revokes histher consent for provision of special
education services, the district is not required to amend the student's records to remove any reference to the
student's prior receipt of special education services. In some circumstances, a student who is no longer |
receiving special education services may be eligible for accommodation under Section 504 of the
Rehabilitation Act of 1973; see BP/AR 6164.6 - Identification and Education under Section 504. However,
because the law is unclear, districts with questions should consult legal counsel, as appropriate.

When the district ceases to provide special education services in response to the
parent/guardian's revocation of consent, the student shall be classified as a general education
student.

Transfer Students

Note: Education Code 56325 details the requirements for students transferring from districts within and
outside of California, as specified below. Districts should be careful to comply with the time requirements,
though in Marshall v. Monrevia Unified School District, the Ninth Circuit Court of Appeals ruled in favor
of defendant school district on the question of whether the district denied FAPE to a student with a disability
by not developing a valid IEP within 30 days of the student's transfer into the district. The court reasoned
that the delay in developing the IEP was minimal and that the student did not suffer any deprivation of
educational benefit.

To facilitate the transition of a student with a disability who is transferring into the district,
the Superintendent or designee shall take reasonable steps to promptly obtain the student's
records, including histher the IEP and the supporting documents related to the provision of
special education services. (Education Code 56325; 34 CFR 300.323)

If the student transfers into the district from another school district within the same Special
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Education Local Plan Area (SELPA) during the school year, the district shall continue to
provide services comparable to those described in the student's existing IEP, unless histher
the student's parent/guardian and the district agree to develop, adopt, and implement a new
IEP that is consistent with state and federal law. (Education Code 56325; 34 CFR 300.323)

If the student transfers into the district from a school district outside of the district's SELPA
during the school year, the district shall provide the student with FAPE, including services
comparable to those described in the previous district's IEP in consultation with the student's
parent/guardian, for a period not to exceed 30 days. Wﬁhﬂ—.’l@—d&y& By the end of that
period, the district the-Superintendent-or-designee shall either ;-in-consultation—with-the

student's—parents/guardians; adopt the previous district's IEP or shall develop, adopt, and
implement a new IEP that is consistent with state and federal law. (Education Code 56325;

34 CFR 300.323)

If the student transfers into the district from an out-of-state district during the school year, the
district shall provide the student with FAPE, including services comparable to the out-of-
state district's IEP, in consultation with the parent/guardian, until such time as the
Superintendent or designee conducts an assessment, if it determines that such an assessment

is necessary, and develops, adopts, and implements a new IEP, if appropriate. (Education
Code 56325; 34 CFR 300.323)
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CSBA Sample
Board Policy

Instruction BP 6159.1(a)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION

Note; The following mandated policy snd—mandated administrative regulation reflects the federal
Individuals with Disabilities Education Act $BEA} (20 USC 1400-1482), implementing federal regulations
(34 CFR 300.1-300.818;-as-amended-by 73 Fed Reg 211) and conforming state legisiation. Note that in
cases where state law provides greater protections to students, state law supersedes federal law.

Education Code 56195.8 and 20 USC 1415 mandates all entities providing special education to adopt
policy on procedural safeguards, and Education Code 56500.1 requires entities providing special education
to establish and maintain all procedural safeguards granted by federal law. For California law related to due
process rights and due process hearing rights and procedures, see Education Code 56501-56509 and 5 CCR
3082. For federal due process procedure requircments, see 34 CFR 300.500-300.520,

This policy and accompanying administrative regulation should be revised for consistency with the policy
and regulations of the sSpecial eEducation HLocal pPlan aArea (SEERA} in which the district participates.

The Governing Board desir : pubibities 10 accordance
with-the procedural saleguards set forth-instare-andfederallaw: recogmzes its obligation to
provide a free appropriate public education (FAPE) to students with disabilities and to
uphold the rights of parents/guardians to be involved in educational decisions regarding
their child. Parents/guardians of students with disabilities shall receive written notice of
their rights under the federal Individuals with Disabilities Education Act. inaccordance

with law, Board-petiey; and-administative regulation,

{cf. 5144.2 - Suspension and Expulsion/Due Proce. ";(Smdems with Disabilities))

{(cf 5145.6 - Parental Notifications)

(cf 6159 - Individualized Education Progrgm)

(cf- 6159.2 - Nonpublic, Nonsectarian Schgol and Agency Services for Special Education Studernts)
{cf 6159.3 - Appointment of Surrogate Pdent for Special Education Students)

(cf. 6159.4 - Behavioral Interventions for ¥pecial Education Students)

(cf. 6164.4 - Identification and Evaluation of Individuals for Special Education)

Whenever there is a dispute between the district and the parent/guardian of a student
with disabilities regarding the identification, assessment, or educational placement of
the student or the provision of FAPE to the student, the Superintendent or designee
shall encourage the early, informal resolution of the dispute at the school level to the
extent possible. The district or parent/guardian may also request mediation and/or a
due process hearing in accordance with law, Board policy, and administrative
regulation.

Note: Education Code 56195.8 authorizes the peliey—te—include provisions Governing Board to adopt
policy for invelving disiriet the involvement of Board members in any due process hearing procedure
activities. However, a best practice is to designate the Superintendent or designee to serve as the
district representative at the hearing. The following optional paragraph designatesthe Superintendent o
desipreeas-the districtrepresentative at-the-hearing: may be revised to reflect district practice.




BP 6159.1(b)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
{(continued)

The Superintendent or designee shall represent the district in any due process hearing
conducted with regard to district students and shall inform the Board about the result of the
hearing.

Note: kmmm%mb&mw%mm#mﬁ

aecompanying admmstrative-regalation, which-is-alepal decomentthatmrst-befiled-

due process hearing—5 CCR 3200-3205, as added by Register 2020, Ne. 21, require complaints alleging
a violation of federal or state law or regulation related to the provision of FAPE to students with
disabilities to be submitted to the California Department of Education rather than being addressed
through the distriet’s uniform complaint procedures as described in BP/AR 1312,3 - Uniform
Complaint Procedures. For further information regarding state compliance complaints, see the
accompanying administrative regulation.

The . : . , . ;
: SHFE"”‘“"E‘E"T_' d”'g'.'ila SII'E"" E.EHI.EEE BT e, E,“"FI.“ T i
procedures: Any complaint alleging the district's noncompliance with federal or state

laws or regulations related to the provision of a free appropriate public education to
students with disabilities shall be filed in accordance with 5 CCR 3200-3205.

(3123 Uniform-Complaint Procedures)

Legal Reference: (see next page)
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PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

Legal Reference:
EDUCATION CODE
56000 Education for individuals with disabilities
56001 Provision of the special education programs
36020-56035 Definitions
56195.7 Written agreements
56195.8 Adoption of policies for programs and services
356300-56385 Identification and referral, assessment
56440-56447.1 Programs for individuals between the ages of three and five years
36500-56509 Procedural safeguards, including due process rights
36600-36606 Evaluation, audits and information
CODE OF REGULATIONS, TITLE 5
3000-3100 Regulations governing special education, especially:
3080-3089 Procedural safeguards
3200-3205 Special education compliance complaints

iy

TR Lo Comraing
UNITED STATES CODE, TITLE 20
1232g Family Educational Rights and Privacy Act

1400-1482 Individuals with Disabilities Education Act

UNITED STATES CODE. TITLE 29

794 Section 504 of the Rehabilitation Act

UNITED STATES CODE, TITLE 42

11434 Homeless assistance

CODE QF FEDERAL REGULATIONS, TITLE 34

99.10-99.22 Inspection, review and procedures for amending education records

104.36 Procedural safeguards

300.1-300.818 Assistance to states for the education of students with disabilities, especiafly:
300.150-300.153 State compliance complaints

300.500-300.520 Procedural safeguards and due process for parents and students

COURT DECISIONS

Winkelman v. Parma City School District, (2007) 550 U.S. 516

Management Resources:
CEDERAL REGISTER

WEB SITES

California Department of Education, Special Education: hftp:/'www.cde.ca.gov'sp/se

Office of Administrative Hearings, Special Education Division:

https:iwww.dgs.ca.gov/OAH/Case-Types/Special-Education

U.S. Department of Education, Office of Special Education Programs:

http:rwww.ed. goviabout/offices/Tist/osers/osep

T3i20
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CSBA Sample

Administrative Regulation

Instruction AR 6159.1(a)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION

Note: The following mandated administrative regulation reflects the federal Individuals with Disabilities
Education Act HBEA) (20 USC 1400-1482), implementing federal regulations (34 CFR 300.1-300.818;-as
amended by 73 Fad Reg 2113 and conforming state legislation. Note that in cases where state law
provides greater protections to students, state law supersedes federal law.

Both federal and state law give parents/guardians of students with disabilities the right to due process and
require the district to provide procedural safeguards, as specified below. Education Code 56501 extends
these rights to the student only if he/she the student is an emancipated minor or a ward or dependent of the
court with no available parent/guardian or surrogate parent. See AR 6159.3 - Appointment of Surrogate
Parent for Special Education Students. As part of these rights, districts must provide two different notices,
the prior written notice and the procedural safeguards notice, to parents/guardians at specified times detailed
below,

Prior Written Notice

Note: Pursuant to 20 USC 1415(b}H), districts are mandated to adopt procedures relative to—the-prior
wiitten notice as speeified-in 20 USC 1AL Sy 1 wnd listed below. that include prior written notice to

parents/guardians of students with disabilities under the circumstances described below.

The Superintendent or designee shall send to the parents/guardians of any student with
disabilities a prior written notice withina+reasonable time: (Education Code 56346, 56500.4,
56500.5; 20 USC 1415¢e); 34 CFR 300.102, 300.300, 300.503; Edueation-Code 56500-4;
£6500-5)

1. Before the district initially refers the student for assessment
2. Within a reasonable time bBefore the district proposes to initiate or change the

student’s identification, assessment, educational placement, or the provision of a free
appropriate public education (FAPE) to the student

3. Within a reasonable time bBefore the district refuses to initiate or change the
student's identification, assessment, or educational placement or the provision of
FAPE to the student

4. Within a reasonable time bBefore the student graduates from high school with a

regular diploma thus resulting in a change in placement

Note: Asamended by 73 Fed. Rep 234, 34 CFR 300.300 states that a parent/guardian may revoke consent
for the continued provision of special education and related services to-histher—child at any time. Upon
receipt of this written revocation, 34 CFR 300.300 requires the district to provide prior written notice and,
within a reasonable period of time, discontinue all services to the student. See AR 6159 - Individualized
Education Program.




AR 6159.1(b)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

5. Upon receipt of the parent/guardian's written revocation of consent for the continued
provision of special education and related services to histherehild the student

This prior written notice shall include: (Education Code 56500.4; 20 USC 1415¢); 34 CFR
300.503; LducationCede-563004)

1. A description of the action proposed or refused by the district
2. An explanation as to why the district proposes or refuses to take the action
3 A description of each assessment procedure, test; assessment, record, or report the

district used as a basis for the proposed or refused action

4. A statement that the parents/guardians of the student have protection under
procedural safeguards and, if this notice is not an initial referral for assessment, the
means by which a copy of the description of procedural safeguards can be obtained

5. Sources for parents/guardians to obtain assistance in understanding these provisions

6. A description of any other options that the individualized education program (IEP)
team considered and why those options were rejected

(cf 6139 - Individualized Education Program)

7. A description of any other factors relevant to the district's proposal or refusal

{cf 5145.6 - Parental Notifications)

Procedural Safeguards Notice

Nﬁ%&—hdu&&ﬂ&n—(:ﬁdﬂ—&é&@-i—!ﬁ—% H«H-Ed_}{l} F4-CFR: 3’3&59-1 &Hé—ﬁdﬂtﬂh&ﬂ—%@de—i&é‘h—ﬁp&@rﬁ‘

w@mmmpmmmmq (CBE) wob-site.

A procedural safeguards notice shall be made available to parents/guardians of students with
disabilities once each school year and: (Education Code 56301; 20 USC 1415¢)t); 34 CFR
300.504: L-dueationtode 56304)

1. Upon initial referral or parent/guardian request for assessment



AR 6159.1(c)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
{continued)

| Note: Pursuant to 34 CFR 300.504, the procedural safeguards notice must be provided upon receipt of
, the first state complaint filed against the district in a school year pursuant to 34 CFR 300.151-300.153.
' For complaint procedures addressing alleged violation of federal or state law or regulation related to
! the provision of a free appropriate public education (FAPE), see the section "State Compliance
| Complaints" below.

2. Upon receipt of the first state compliance complaint in a school year, filed in
accordance with the section "State Compliance Complaints' below

& 7 Upon receipt of the first due process hearing request in a school year
4, [n accordance with the discipline procedures pursuant to 34 CFR 300.530(h), when &

deeision-is—madete remove removal of a student because of a violation of a code of
conduct eenstituting constitutes a change of placement

{cf 5144.2 - Suspension and Expulsion/Due Process (Students with Disabilities})

5. Upon request by a parent/guardian

MNive: HW@WMW&MMW%

Note: 34 CFR 300.504 lists the required content of the procedural safeguards notice. A sample
procedural safeguards notice is available on the California Department of Education’s {(CDE) web site.

The procedural safeguards notice shall include a full explanation of all of the procedural
safeguards available under 34 CFR 300.148, 300.151-300.153, 300.300, 300.502-300.503,
300.505-300.518, 300.520, 300.530-300.536, and 300.610-300.625 relating to: (Education
Code 56301; 20 USC 1415¢842); 34 CFR 300.504;-Education-Code 56304)

l. Independent educational evaluation
(cf. 6164.4 - Identification and Evaluation of Individuals for Special Education)

2. Prior written notice



AR 6159.1(d)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

3. Parental consent, including a parent/guardian's right to revoke consent, in writing, to
histher—<hild's the student's continued receipt of special education and related
services

4. Access to educational records

{cf. 5125 - Student Records)

5. Opportunity to present complaints and resolve complaints through the due process
complaint and state compliance complaint procedures, including the time period in
which to file a complaint, the opportunity for the district to resolve the complaint, and
the difference between a due process complaint and the state compliance complaint
procedures, including the jurisdiction of each procedure, what issues may be raised,
filing and decisional timelines, and relevant procedures

6. The availability of mediation
7. The student's placement during the pendency of any due process complaint
8. Procedures for students who are subject to placement in an interimn alternative

educational setting

9. Requirements for unilateral placement by parents/guardians of students in private
schools at public expense

10.  Hearings on due process complaints, including requirements for disclosure of
assessment results and recommendations

11.  State-level appeals
12.  Civil actions, including the time period in which to file those actions

13. Atterney's fees Availability of attorneys' fees pursuant to 34 CFR 300.517

Beote: hﬂ#mmmmmum—mmmrﬂ%m%ﬂm
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areing-the state special schools for students who are deaf or




AR 6159.1(¢)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

This notice shall also include the rights and procedures contained in Education Code 56500-
56509, including: (Education Code 56321, 56321.5, 56321.6)

1. Iinformation on the procedures for requesting an informal meeting, prehearing
mediation conference, mediation conference, or due process hearing;

2 Tthe timelines for completing each process:

3. Waxhether the process is optional;

4. Tthe type of representative who may be invited to participate;

5. Tthe right of the parent/guardian and/or the district to electronically record the

proceedings of IEP meetings in accordance with Education Code 56341.1;-and

6. Iinformation regarding the state special schools for students who are deaf, hard of
hearing, blind, visually impaired, or deaf-blind: EducationCode 56321, 56321.5;
56321-6)

A copy of this notice shall be attached to the student's assessment plan and referred to-at-each
IEP-meeting. At each IEP meeting, the Superintendent or designee shall inform the
parent/guardian of the federal and state procedural safeguards that were provided in
the notice. (Education Code 56321, 56321-5-56500.1)

Format of Parent/Guardian Notices

Note: 20 USC 1415¢) mandates that districts adopt procedures to ensure that the parent/guardian notice is
in the native language of the parent/guardian, unless it is clearly not feasible to do so. 34 CFR 300.29
defines "native language" as the language normally used by the individual and, for a child, the language
regularly used in the home environment. Pursuant to 34 CFR 300.503 and 300.504, the notice must be in an
"understandable language" as specified below. Districts that subseribe to CSBA's GAMUT Policy Plus
may use the program's web-based translator to translate policy documents uploaded into the district's
GAMUT web site.

The parents/guardians of a student with a disability shall be provided written notice of their
rights in a-language easily understood by the general public and in their native language or
other mode of communication used by them, unless to do so is clearly not feasible.
(Education Code 56341, 56506; 34 CFR 300.503, 300.504: Eduecation-Code 56341, 56506)

If the native language or other mode of communication of the parent/guardian is not a written
language, the district shall take steps to ensure that:{34-CER300.503)



AR 6159.1()

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

+.———Tthe notice is translated orally or by other means to-the-parent/guardian in his‘her the
parent/guardian's native language or other mode of communication:-and that

2 Tthe parent/guardian understands the contents of the notice. (34 CFR 300.503)
3. There is-written-evidence that items /| and #2 have beer-satisfied:

The district may place a copy of the procedural safeguards notice on the district's web site.
(20 USC 1415¢d)

Note: The following optional paragraph is for use by districts that wish to grant parents/guardians the
option to receive notices electronically pursuant to 34 CFR 300,505,

A parent/guardian of a student with disabilities may elect to receive the prior written notice
or procedural safeguards notice by an electronic mail communication. (34 CFR 300.505)

Filing Due Process Complaints

Note: In California, due process hearings required by federal law arc held only at the state level. Related

rights and procedures are set forth in Education Code 56501-56506 and 5 CCR 3080-3089. Note that in
cases where state law provides greater protection, state law supersedes federal law. EdueatonCode 56505
ek 2O HSC FHSHH I HC band Rducation-Cade 56303, effective October B, 2006, specily-that-w due process
complairaust-be fledwdithintwa years-of the date that the parent/guardian-or distrietkiew-oeshouldhave
kepesacnahausthe-siuation that forms the basis of the-comphint—Bothdederd-fooa 30 CHR- 300307 wnd
300-5+-H-and-siatelaw {Edﬂﬂiﬂlﬁﬂ {odo 56595-} mwde—map&am—m—thm—ﬁ%mg—umelm&and—ﬂbw

When a parent/guardian has revoked consent for the continued provision of special education services to
his/her-ghild the student, 34 CFR 300.300;asamended-by73-Fed—Reg-231; specifies that a district may
not use the due process hearing procedures to obtain an agreement or a ruling to require that services be
provided. Iathe Analysicof Commentsand Changes, 73 Fed Reg 231 page 7306 the LS Department
i et bdueaton earbes that this - revnoaion ﬁ-f aoﬂaeﬂi i dmamm—ﬁmuees—w—étﬁbmm—ﬁbam—n
diseontinuation of services bused on the determin
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20 USC 1415¢b} mandates that the district adopt procedures regarding a party's right to initiate a due :
process hearing concerning the issues specified in items #1-4 below.

A parent/guardian and/or the district may initiate due process hearing procedures whenever:
(Education Code 56501; 20 USC 1415} Education-Code 56501)



AR 6159.1(g)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
{continued)

l. There is a proposal to initiate or change the student's identification, assessment, or
educational placement or the provision of FAPE to the student.

2. There is a refusal to initiate or change the student's identification, assessment, or
educational placement or the provision of FAPE to the student.

3. The parent/guardian refuses to consent to an assessment of histher ehild-the student.
4, There is a disagreement between a parent/guardian and the district regarding the

availability of a program appropriate for the student, including the question of
financial responsibility, as specified in 34 CFR 300.148.

[ Note: Pursuant te 20 USC 1415¢b} and 34 CFR 300.508, the district is mandated to adopt procedures (1)

| requiring either party (the district or the parent/guardian) or their attorney to provide a due process
complaint notice to the other party and (2) requiring that the party may not have a due process hearing until
that complaint notice has been filed. Fhe CDE has developed model forms to assist parties in filing a
complaint and due process complaint notice.

Prior to having a due process hearing, the party requesting the hearing, or the party's
attorney, shall provide the opposing party a due process complaint, which shall remain
confidential, specifying: (Education Code 56502; 20 USC 1415¢s); 34 CFR 300.508:
Education-Code-56502)

l. The student's name

2. The student's address or, in the case of a student identified as homeless pursuant to 42
USC 11434, available contact information for that student

fcf. 6173 - Education for Homeless Children)
3. The name of the school the student attends

4. A description of the nature of the student's problem relating to the proposed or
refused initiation or change, including facts relating to the problem

5. A proposed resolution to the problem to the extent known and available to the
complaining party at the time

' Note: Although Education Code 56502 states that all requests for a due process hearing must be filed
with the Superintendent of Public Instruction, according to CDE's web site, due process hearing
__requests should be filed with the Special Education Division of the Office of Administrative Hearings.




AR 6159.1(h)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

Parties filing a due process complaint shall file their request with the state Office of
Administrative Hearings, Special Education Division. Superntendent—eof Publie

Instruction or designated contracted-ageney—tdueationCode 56502

Note: 20 USC 1415 mandates that the district's procedures include an opportunity to file a complaint
about an alleged violation that occurred not more than two years before the parent/guardian or |
district knew or should have known about the alleged violation, unless an exception specified in law
applies.

The request shall be filed within two years from the date the party initiating the request
knew or had reason to know of the facts underlying the basis for the request. This
timeline shall not apply if the district misrepresented that it had solved the problem or
withheld required information from the parent/guardian. (Education Code 56505; 20
USC 1415; 34 CFR 300.507, 300.511)

District's Response to Due Process Complaints

Noter 20-TISC L4 S(e4y, 34 OFR 300508, and-LdueationCode 56501 reguire thedistetto-providathe
following noticeupon-receipt of the due process complaat

If the district has sent prior written notice to the parent/guardian regarding the subject matter
of the parent/guardian's due process complaint, the district shall, within 10 days of receipt of
the complaint, send a response specifically addressing the issues in the complaint. (20 USC
1415¢e)}4); 34 CFR 300.508)

If the district has not sent a prior written notice to the parent/guardian regarding the subject
matter contained in the parent/guardian's due process complaint, the district shall send a
response to the parent/guardian within 10 days of receipt of the complaint containing: (20
USC 1415¢e¥1); 34 CFR 300.508):

l. An explanation of why the district proposed or refused to take the action raised in the
complaint
2. A description of other options that the IEP team considered and the reasons that those

options were rejected

3. A description of each evatuation-assessment procedure, assessment, record, or report
the district used as the basis for the proposed or refused action

4. A description of the factors that are relevant to the district's proposal or refusal



AR 6159.1(i)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

Upon the filing of a due process complaint by either party or upon request of the
parent/guardian, the district shall inform the parent/guardian of any free or low-cost legal and
other relevant services available in the area. (34 CFR 300.507)

Informal Process/Pre-Hearing Mediation Conference

Note: 20 USC 1415 mandates that the district's due process procedures include an opportunity for

mediation. As-an-aliernative to-a-due-process-hearing; Education Code 56500.3 providesthat the parties

i bt i ialion process conducted-byapersonuider contract with the CRE
establishes a state-level mediation process. In addition, Education Code 56502 authorizes an informal
meeting process conducted at the local level, as described in the following paragraph.

Prior to or upon initiating a due process hearing, the Superintendent or designee and a
parent/guardian may, if the party initiating the hearing so chooses, agree to meet informally
to resolve any issue(s) relating to the identification, assessment, education and placement, or
provision of FAPE for a student with disabilities. The Superintendent or designee shall have

the authority to resolve the issue(s). In-—addition,—either party may file-arequest with-the
Superintendent of Publie Instruction for a-mediation confereneeto-be conducted by-a-pesson

under-eontract-with-the California-Department of Educatien: (Education Code 56502)

In addition, either party may file a request with the Superintendent of Publie Instruetion state
Office of Administrative Hearings for a mediation conference to-be-eenducted by a person
under-coniraet-with-the California Department-of Education. (Education Code 56500.3)

If resolution is reached that resolves the due process issue(s), the parties shall enter into a
legally binding agreement that satisfies the requirements of Education Code 56500.3.
(Education Code 56500.3)

Attorneys may attend or otherwise participate only in those mediation conferences that are
scheduled after the filing of a request for due process hearing. (Education Code 56500.3,
56501)

State Compliance Complaints

Note: 5 CCR 3200-3205, as added by Register 2020, No. 21, require complaints alleging violation of |
federal or state law or regulation refated to the provision of FAPE to students with disabilities to be |
submitted to CDE rather than being addressed through the district's uniform complaint procedures |
as described in BP/AR 1312.3 - Uniform Complaint Procedures. State compliance complaints differ l
from the due process complaints described above and are investigated and resolved by CDE. !

Pursuant to 34 CFR 300.152, if a written complaint is the subject of both a state compliance complaint
and a due process complaint, or contains multiple issues which include one or more issues that are a




AR 6159.1(j)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

part of a due process hearing, CDE must set aside any part of the state compliance complaint that is
being addressed in the due process hearing until the conclusion of the hearing.

Any individual, including a person's duly authorized representative or an interested
third party, public agency, or organization may file with the California Department of
Education (CDE) a written and signed statement alleging that, within the previous year,
any of the following occurred: (5 CCR 3200, 3201)

1

3t

The district violated Part B of the Individuals with Disabilities Education Act
(20 USC 1411-1419) and its implementing regulations (34 CFR 300.1-300.818).

The district violated Part 30 of the Education Code (Education Code 56000
56865) and 5 CCR 3200-3205.

The district violated the terms of a settlement agreement related to the provision
of FAPE, excluding any allegation related to an attorney fees provision in a

settlement agreement.

The district failed or refused to implement a due process hearing order to which
the district is subject.

Physical safety concerns interfered with the provision of FAPE.

The complaint shall include: (5 CCR 3202; 34 CFR 300.153)

18

A statement that the district has violated or failed to comply with any provision
set forth in 5§ CCR 3201

The facts on which the statement is based
The signature and contact information for the complainant

If alleging violations with respect to a specific student, the student's name and
address (or other available contact information for a homeless student), the
name of the school that the student is attending, a description of the nature of
the student's problem and facts related to the problem, and a proposed
resolution of the problem to the extent known and available to the party at the
time the complaint is filed

The complainant shall forward a copy of the complaint to the Superintendent or
designee at the same time the complaint is filed with CDE. (5 CCR 3202)



AR 6159.1(k)

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION
(continued)

compliance complaint within 60 calendar days. This time limit may be extended only if (1)
exceptional circumstances exist with respect to the particular complaint or (2) the complainant and
| the district agree to extend the time to engage in mediation. Within 30 days of the issuance of the
| |nvest|gat|on report, either the district or the complainant may request reconsideration of the
| decision. Within 60 days of receiving the request for reconsideration, CDE must respond in writing to
the parties by either denying the request for reconsideration or modifying the investigative report.

Note: Pursuant to 5 CCR 3203 and 34 CFR 300.152, CDE must complete its investigation of the state

Within 30 days of the date of CDE's investigation report, the district or complainant
may request reconsideration of the decision in accordance with 5 CCR 3204. Pending
CDE's response, any corrective actions set forth in the report shall remain in effect and
enforceable, unless stayed by a court. (5 CCR 3204)

(11/06 3/09) 7/20
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CSBA Sample
Board Policy

Instruction BP 6159.2(a)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION

Note: Education Code 56195.8 mandates amy-entity previding speviat-edueation districts to adopt policies
for the special education programs and services they operate, including nonpublic, nonsectarian
services provided a—pﬁhey—reiﬂed—te—m—euthafﬁy 0 enter inte a comract with & nonpuablic, nonseciarian
seheol-or-ageney-for the prevision-of education-and/erspecial-serviees to students with disabilities when no
appropriate public education program is available to meet the-studests' their special education needs. The
nonpublic, nonsectarian schoal or agency (NPS/A) must be certified as meeting state standards
pursuant to Education Code 56366 and 56366.1.

The following peolicy and accompanying regulation should be revised to comply with the policies and
regulations of the Special Education Local Plan Area in which the district operates.

The Goveming Board recognizes its responsibility to provide %ﬁ&t—ﬂﬂ&&&h—fﬂéﬂdﬁg
students-with-disabilities; a free appropriate public education to students with disabilities in

accordance with law. When the district is unable to provide direct special education and/or
related services to students with disabilities, the Board may enter into a contract with a
nonpublic, nonsectarian school or agency (NPS/A) to meet the—students' student needs
consistent with the comprehensive local plan of the Special Education Local Plan Area.

(cf 0430 - Comprehensive Local Plan for Special Education)

fof. 13123 Liniforva Complaini-Lrocodires
FefFE 2 —FransportationforStrdentswith-disabilities)
i, 5 2 sl e Sttt
: ; : pelency Standardy for Stdemts with Disabilities)

ot At e et ol it b 4 b
(cf 6164.4 - Identification and Evaluation of Individuals for Special Education)

In-selecting nonpublie, nonseetarian schools-eragencieswith-which-the distrietmay contract
for the placement of any district studentwitheisabiites—the Superntendent or desigres
shatbfolow-the-procedures specified in law and Rocompanying adntristrative regulation,

Note: Pursuant to Education Code 56366 and 56366.1,;_district contracting with an NPS/A must
verify that the NPS/A meets certification requirements. 5 CCR 3067 allows the district to request, in
writing, that the California Department of Education review the certification status of an NPS/A,

Beginning in the 2020-21 school year, Education Code 56366.1, as amended by AB 1172 (Ch. 454,
Statutes of 2019), also requires districts to verify that the NPS/A provides staff training in the use of
evidence-based practices and interventions specific to the unique behavioral needs of the NPS/A's
student population.

Prior to entering into a contract to place any student in a—nenpubhe—&emee%&ﬁm’r—whml—ef
ageney an NPS/A, the Superintendent or designee shall verify that the school or agency is

certified to provide special education and related services to individuals with disabilities and

6



BP 6159.2(b)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION (continued)

complies with staff training requirements in accordance with Education Code 56366 and
$6366.1. In addition, the Superintendent or designee shall monitor, on an ongoing basis, the

certification of any nenpublie,—nenseetarian—sehool NPS/A with which the district has a
contract to ensure that the sehoel-erageney’s certification has not expired.

includethefollowing paragraph-—Education-Code 563421, as-emended by SB 121 {Ch. 57}, Statutes—of
2042}, prohibits-a-siudent's referral-to-or-placement in, & norpublic,_nonsectarian schoal unless the student’s
ndividualized education-program-team specifies that the placementis-appropriate:

No district student shall be placed in a-nenpublic, nonseetarian school-erageney an NPS/A
unless the student's individualized education program (IEP) team has determined that an

appropriate public education alternative does not exist and that the nenpublie—nenseectarian
eehee-l-—er—agens:—y placement is approprlate for the student Inaeeardance with—taw,uny

histhertER- (Educatlon Code 56195:8; 56342. 1)

(cf 6159 - Individualized Education Program)

fof-64 304 - Procodursl-Sofepwards-and Complaintifor-Special Education)
fof. flbdd - Mﬂﬂiwmm%mqﬁmmmﬁw&eﬁa{mw

Note: Pursuant to Education Code 563;’)-5, students enrolled in an NPS/A are deemed te be enrolled in
public schools for state apportionment purposes. Districts then pay to the NPS/A the full amount of
the school tuition or, as amended by AB 1172, the agency fees for participating students,

The district shall pay to the NPS/A the full amount of the tuition or fees, as applicable,
for students with disabilities who are enrolled in programs or receiving services
provided by the NPS/A. (Education Code 56365)

In accordance with law, any student with disabilities placed in anenpublic,—nensectarian
school-er-agency an NPS/A shall have all the rights and protections to which students with
disabilities are generally entitled, including, but not limited to, the procedural safeguards, due
process rights, and periodic review of histher the student's [EP.

{cf. 61591 - Procedural Safeguards and Complaints for Special Education)

During the period when any student with disabilities is placed in a-nonpublic,-nensectarian
seheol-or-ageney an NPS/A, the student’s IEP team shall retain responsibility for monitoring
the student's progress towards meeting the goals identified in his/er the IEP.

| Note: The following optional paragraph may be medified to reflect district practice. |




BP 6159.2(c)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION (continued)

The Superintendent or designee shall notify the Board prior to approving an out-of-state
placement for any district student.

In-aceordance with-Education-Cede 56366:2+The Superintendent or designee may apply to
the Superintendent of Public Instruction to waive any of the requirements of Education Code
56365, 56366, 563663, and 56366.6. (Education Code 56366.2)

fcf 1431 - Waivers)

Legal Reference: (see next page)



BP 6159.2(d)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION (continued)

Legal Reference:
EDUCATION CODE
56034-36035 Definitions of nonpublic, nonsectarian school and agency
36042 Placement not to be recommended by attorney with conflict of interest
56101 Waivers
56163 Certification
56168 Responsibility for education of student in hospital or health facility school
56193.8 Adoption of policies
56342.1 Individualized education program, placement
56360-56369 Implementation of special education
56711 Computation of state aid
36740-36743 Apportionments and reports
536760 Annual budget plan; service proportions
56775.5 Reimbursement of assessment and identification costs
56836.20-56836.21 Special education funding; SELPA contracts with nonpublic nonsectarian
schools
FAMILY CODE
7911-7912 Interstate compact on placement of children
GOVERNMENT CODE
7570-7587 Interagency responsibilities for providing services to disabled children; especially:
7572.55 Seriously emotionally disturbed child; out-of-state placement
WELFARE AND INSTITUTIONS CODE
362.2 Out-of-home placement for IEP
727.1 Out-of-state placement of wards of court
CODE OF REGULATIONS, TITLE 5
300! Definitions
3051-3051.24 Special education; standards for related services and staff qualifications
3060-3070 Nonpublic, nonsectarian school and agency services
UNITED STATES CODE, TITLE 20
1400-1487 Individuals with Disabilities Education Act
CODE OF FEDERAL REGULATIONS, TITLE 34
300.129-300.148 Children with disabilities in private schools
COURT DECISIONS
Agostini v. Felton, (1997) 521 U.S. 203, 117 5.Cr. 1997

Management Resources:
Rirles and Regnlations —twegus- {42006 Kl L Aber 5 prases 46535 46543
WEB SITES
California Department of Education: hitp./’www.cde.ca.gov
L.S. Department of Education, Office of Special Education and Rehabilitative Services:
htip:iwww.ed gov/about/offices/list/osers

(6/99 4/13) 7/20
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CSBA Sample

Administrative Regulation
Instruction AR 6159.2(a)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION

Note: The following administrative regulation is-eptienal-and may be revised to reflect district practice and
the procedures of the Special Education Local Plan Area in which the district participates. l-contains
procedures-for Wememiﬂg pﬁﬁwy m&né&t-ed ﬁrm%mm—wa&kmpubhc—ﬁonﬁeﬁaﬂmeha&is
of agencies for #hhisabiities-when no appropriate
prblic education program is ammwmmm

Master Contract

Note: Education Code 56366 end56366-3 details the provisions that must be included in a master contract
with nonpublic, nonsectarian schools or agencies {NPS/As) for the purpose of special education services.

Every master contract with between the dlstrlct and a nonpubllc nonsectarian school or
agency (NPS/A) shall-be oh-forms provided by the Ca : ot
ﬂﬂ&ﬁh&ﬂ%ﬂ&ﬂﬁﬁdﬁiﬂﬂﬂi arviees o e ooy cnadant, 3
eentraet shall specify the general admlmstratlve and ﬁnancnal agreements for provndmg the
special education and designated instruction and services.; inelading The master contract
shall be for a term not to exceed one year and shall be renegotiated prior to June 30.
Provisions of the contract shall include, but not be limited to: (Education Code 56366;
5 CCR 3062)

1. Sstudent-teacher ratios;-aswel-as

fi: Ttransportation #f-specified in a student's individualized education program (IEP):

TFhe administrative provisions-of the-eontract shallinelude

(cff 35412 - Transportation for Students with Disabilities)

The contract shall not include special education transportation provided
through the use of services or equipment owned, leased, or contracted by the
district for students enrolled in the NPS/A unless provided directly or
subcontracted by that NPS/A.

Pprocedures for recordkeeping and documentation;-and

Tthe mainten of school records by the district to ensure that appropriate high
j \ ool uation credjt is rec€ive icipating studenit:

fcf. 3580 - District Records)
fcf 5125 - Student Records)
{cf. 6146.1 - High Schoo! Graduation Requirements)



AR 6159.2(b)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION (continued)

l’j / An individual services agreement for each student, which will be negotiated for

the length of time for which NPS/A special education and designated instruction
and services are specified in the student's IEP

4 j/ A descrlptlon of the process to be utilized by the district to oversee and evaluate

placements in nenpublic, nensecturian schools—Thisdeseriptionshal-include the

NPS/A, including a method for evaluating whether each student is making
appropriate educational progress:

b / Procedures and responsibilities for attendance and unexcused absences

.

}/ General provisions related to modifications and amendments to the contract,

waivers, disputes, contractor's status, conflicts of interest, termination,
inspection and audits, compliance with applicable state and federal laws and
regulations, and indemnification and insurance requirements

% / Payment schedules, including, but not limited to, payment amounts, payment

demand, right to withhold, and audit exceptions

The contract may allow for partial or full-time attendance at the renpublie;—honseetarian
seheel NPS/A. (Education Code 56366)

fef 3341 2~ Transporiation for Studers with-Disabilisias)
fef 338 - Disiricr Revewdss

fof 325 - Stidont Records)

fof #1461 - High Schoo! Gradiation Requirements)

Mmmwmhmﬁmmmmm
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With mutual agreement of the district and & nenpublie,-nonseetarian—school-or ageney

NPS/A, changes may be made to the administrative and financial agreements in the master
contract at any time, provided the change does not alter a student's educational instruction,
services, or placement as outlined in histher the student's individual services agreement.
(Education Code 56366)
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AR 6159.2(c)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION (continued)

The master contract or individual services agreement may be terminated for cause if
either party gives 20 days' notice. However, the availability of a public education
program initiated during the period of the contract shall not give cause for termination

unless the parent/guardian agrees to transfer the student to the program. (Education
Code 56366)

Placement and Services

hh_aw: In addision W tha TRaster contract with & nenpubiic, ROnseatarian a-e-hmﬂ or ggency, Fdueation Code

For eaeh any student to be placed in an NPS/A, tFhe Superintendent or designee shall
develop an individual services agreement foreach studentto—be placedin a—nenpublie;
nensectarian—scheol or agerey based on the student's IEP. Each individual services
agreement shall specify the length of time authorized in the student's IEP for the renpublie;
nensectarian seheel NPS/A services, not to exceed one year. Changes in a student's
educational instruction, services, or placement shall be made only on the basis of revisions to
the student's IEP. (Education Code 56366)

fcf 6159 - Individualized Education Program)

At least once each year, the district shall: (Education Code 56366)

Note: Pursuant to Education Code 56366, each student placed in an NPS/A will be administered the
California Assessment of Student Performance and Progress by NPS/A staff who have attended the
regular testing training sessions provided by the district or another local educational agency. Student
assessment results are reported in accordance with the state's alternative accountability system
{Dashboard Alternative School Status) ‘See BP 0500 - Accountability.

1. Evaluate the educational progress of each student placed in an NPS/A, including
a review of state assessment results

b During the annual meeting held to review the student's IEP pursuant to
Education Code 56343, consider whether the student's needs continue to be best
met at the NPS/A and whether changes to the student's IEP are necessary,
including whether the student may be transitioned to a public school setting
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AR 6159.2(d)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION (continued)

| Note: The following paragraph is for use by elementary schoot districts. I

Prior to the annual review of a student's IEP, the Superintendent or designee shall notify any
high school district to which the student may transfer of the student's enrollment in a

nenpublie-nenseetarian-schoolorageney an NPS/A. (5 CCR 3069)

When a special education student meets the district requirements for completion of the
prescribed course of study as designated in the student's IEP, the district shall award the
student a diploma of graduation. (5 CCR 3070)

(cf. 6146.4 - Differential Graduation and Competency Standards for Individuals with Exceptional Needs)

Qut-of-State Placements

Note: Government Code 7572.55 and Welfare and Institutions Code 362.2 and 727.1 address the out-of-
state placement of children who are seriously emotionally disturbed and/or wards of the court. Such
placements may be made only after in-state alternatives have been considered and found not to meet the
child's needs.

Before contracting with a nenpublie; nenseetarian—seheel or ageney an NPS/A outside

California, the Superintendent or designee shall document the district's efforts to use public

schools and/or to find an appropriate program offered by a-nenpublie; nenseectarian-seheol
er-ageney an NPS/A within California. (Education Code 56365)

Within 15 days of any decision for an out-of-state placement, the student's IEP team shall
submit to the Superintendent of Public Instruction a report with information about the
services provided by the out-of-state program, the related costs of the special education and
related services provided, and the district's efforts to locate an appropriate public school or

nenpublic; nonsectarian-sehool-erageney NPS/A within California. (Education Code 56365)

If the district decides to place a student with a-nenpublic; nonsectarianschoel or ageney an
NPS/A outside the state, the district shall indicate the anticipated date of the student's return

to a placement within California and shall document efforts during the previous year to return
the student to California. (Education Code 56365)

On-Site Visits

Note: Beginning with the 2020-21 school year, Education Code 56366.1, as amended by AB 1172 (Ch.
454, Statutes of 2019), requires a district that enters into a master contract with an NPS/A to conduect
on-site visits to the NPS/A as described in the following section. Findings from the monitoring visit
must be reported to CDE using criteria published by CDE.




AR 6159.2(¢)

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR
SPECIAL EDUCATION (continued)

The Superintendent or designee shall conduct an on-site visit to an NPS/A before the
placement of a student at the school or agency, if the district does not have any other
students currently enrolled at the NPS/A. (Education Code 56366.1)

At least once per year, the Superintendent or designee shall conduct an eon-site
monitoring visit to each NPS/A at which the district has a student attending and with
which it maintains a master contract. The monitoring visit shall include, but is not
limited to: (Education Code 56366.1)

1. A review of services provided to the student through the individual services
agreement

2. A review of progress the student is making toward the goals set forth in the
student's IEP

3. A review of progress the student is making toward the goals set forth in the

student's behavioral intervention plan, if applicable
4. An observation of the student during instruction
S. A walkthrough of the facility

The district shall report the findings resulting from the monitoring visit to CDE within
60 calendar days of the on-site visit. (Education Code 56366.1)
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