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A “Lawyerly” Note about
the Materials

= 34 CFR 106.45(b)(10)(D) requires that all materials used to
train Title IX Coordinators, investigators, decision-makers, and
informal resolution facilitators be publicly available on the
recipient’'s website.

* These materials have been developed by ELPO Law and are
proprietary and copyrighted. No third party is authorized or
permitted to copy of use them.

= These materials have been developed for training purposes
only.
» We are not giving legal advice.

» Consult with your legal counsel regarding how best to
address a specific situation.




= All members of the Title IX team must receive
training on the following:

v Definition of sexual harassment
Title IX Training v Scope of recipient’s education program or

tivit
Components achvity -
Required v How to conduct an investigation

Pursuant to v' The grievance process including hearings,
appeals, and informal resolution
34 CFR §106-45 processes, as applicable
v" How to serve impartially, including the

avoidance of prejudgment of the facts at
issue, conflicts of interest and bias

v Issues of relevance of questions and
evidence (including when questions and
evidence about a complainant’s sexual
predisposition or prior sexual behavior are
not relevant)

v' Issues of relevance to create an ‘
investigative report that fairly summarizes
relevant evidence
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“No person in the United States shall,
on the basis of sex, be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination
under any education program or
activity receiving Federal financial
assistance.”

Title IX of the Education Amendments

of 1972




Title IX Nondiscrimination Mandate

Cannon v. University of Chicago, 441 U.S. 677 (1979)

To avoid the use of federal resources to support discriminatory
practices

To provide individual citizens effective protection against those
practices




Title IX
Legal
Obligations

\/
0.0

Promptly respond to
individuals who are alleged to
be victims of sexual
harassment by offering
supportive measures

Follow a fair grievance process
to resolve sexual harassment
allegations when a
complainant requests an
investigation or a Title IX
Coordinator decides that an
investigation is necessary

Provide remedies to victims of
sexual harassment

ELPO




History of Title IX

Title IX
adopted by
legislative
action

The implementing
regulations addressed
sex discrimination but

not sexual
harassment

The Dept. of
Education
began issuing
guidance
addressing
sexual
harassment

Significant

on sexual
harassment and
sexual violence

guidance released

Withdrawn
Guidance:
2011 DCL
2014 Q&A
2017 QRA

Negotiated
Rulemaking
and Proposed
Rule

Newly Revised
Title IX Rules
Effective
8/14/20

E 1975 >E 1997 2011-2017 >E 2017 >E 2020 >
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Two Avenues of Enforcement

= Administrative enforcement by agencies
that disburse federal financial
assistance to recipients

= Judicial enforcement by courts in
private litigation




Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998) —
Supreme Court determined conditions under which a school district will be
liable for money damages for an employee sexually harassing a student

« School district violates Title X when it has actual knowledge of the
harassment but responds with deliberate indifference

Davis v. Monroe Co. Bd. of Educ., 526 U.S. 629 (1999) S

« Supreme Court determined conditions under which a school district will be
liable for money damages for a student sexually harassing another
student

[ + Same standards of actual knowledge and deliberate indifference apply

’ « Supreme Court also defined sexual harassment to mean conduct so
severe, pervasive, and objectively offensive that it denies its victims equal
access to education

U.S. Supreme Court Cases




Gebser / Davis Framework

= Actionable sexual harassment
* Actual knowledge
= Deliberate indifference liability standard

U.S. Supreme Court Cases




Final Title IX Regulations

34 CFR PART 106
EFFECTIVE AUGUST 14, 2020




= Certified
» Policy: 03.1621-Title IX
Sexual Harassment

» Procedures: refer to Student
Procedures

= (Classified

» Policy: 03.2621 —Title IX
Sexual Harassment

» Procedures: refer to Student
Procedures

= Student

» Policy: 09.428111 —Title IX
Sexual Harassment

» Procedures:

% 09.428111 AP.1 — Notice
to Individuals Regarding
Title IX Sexual

Harassment /
Discrimination

+» 09428111 AP.11 -
Grievance Procedures

% 09428111 AP.21-
Reporting Form

Title IX Sexual Harassment Policy and Procedures

03.1621/03.2621 / 09.428111




The Title IX Team
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Title IX Coordinator (TIXC)

The TIXC i1s the individual or individuals designated and authorized to coordinate District Title
IX programs. The TIXC is expected to engage in activities intended to provide a fair and neutral
process for all parties. including implementation of supportive measures and remedies where
appropniate. The District may use co-coordinators and or deputy coordinators.
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SEGREGATION OF FUNCTIONS / CONFLICT OF INTEREST

The TIXC. investigator. decisionmaker(s). and any informal resolution facilitator shall not have a
conflict of interest or bias for or against complainants or respondents generally or an individual
complainant or respondent. These individuals are to serve impartially without prejudgment of the
facts at issue. The investigative. initial decision-making. appellate decision-making. and
resolution functions must be performed by different trained individuals, who may be District
employees or contractors.
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Notification Requirements

IX




Accessible
Reporting to
Title IX
Coordinator

Notification
Requirements

Schools Must Notify

= The following must be notified

of the name or title, office

address, e-mail address, and
telephone number of the Title

IX Coordinator:

» Applicants for admission
and employment

» Parents or legal guardians

of elementary and

secondary school students

» All unions

ELPO




Accessible
Reporting to
Title IX
Coordinator

Notification
Requirements

The Notice
The notice must provide that:

» The district does not discriminate
on the basis of sex in the
education program or activity that
it operates;

» The district is required by Title IX
and the Title IX regulations not to
discriminate in such a manner;

» The requirement not to
discriminate in the education
program or activity extends to
admissions and employment; and

» Application of Title IX and the Title
IX regulations may be referred to
the Title IX Coordinator, the
Assistant Secretary, or both.

ELPO




= Schools must prominently
Accessible display on their websites:

Reporting to » The required contact
Title IX information for the Title IX

Coordinator

Coordinator

» The district’s Title IX sexual
harassment policy.

: : = This information must also be
Notification . ;
catalog made available to
those entitled to notice.

= Title IX training materials must
be posted on school websites.

ELPO




Title IX
Sexual
Harassment
Procedure

Notice to
Individuals

09.428111 R

Certified, Classified &
Students

ELPO




106.45(a)
106.45(b)(1)(i)-(x)
106.45(b)(2)

106.45(b)(3)-(b)(4)
106.45(b)(5)(i)-(vii)
106.45(b)(8)
106.45(b)(7)
106.45(b)(8)
106.45(b)(9)

106.45(b)(10)

School's treatment of parties may constitute discrimination
Grievance Process Requirements
Written Notice of Allegations to Both Parties

Formal Complaints Must be Investigated, Dismissals,
Consolidation

Investigation Requirements
Cross Examination Conducted by Advisor

Independent/Neutral Decision-maker, Standard of Evidence Same, Written
Determination

Appeals: Procedural Irregularities, New Evidence, Bias or Conflict of Interest

Informal Resolution: Voluntary, Written Consent, Not Allowed for Employee
Respondent

Record Keeping, Publication of Training Materials

Procedural Protections

34 C.F.R.106.45




Complainant

An individual who is alleged
to be the victim of conduct
Definitions that could constitute sexual
harassment

Title IX Rule

§ 106.30(a) Respondent

An individual who has been
reported to be the perpetrator
of conduct that could

constitute sexual harassment

ELPO
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Student reports to guidance counselor that she is being
sexually harassed by another student.

Teacher witnesses another teacher and student kissing in
the other teacher’s classroom and tells the Principal.

Mother of student under 18 reports to the Title I1X
Coordinator that her son is being sexually harassed by
other students on the bus.

After reporting sexual harassment to the Title IX
Coordinator, student decides she does not want her
complaint investigated, and the Title IX Coordinator moves
forward with a sexual harassment investigation.

Identifying the Complainant

Examples to Consider




Complainant and Respondent

Applies to parties in both reports and formal
complaints of sexual harassment

4

~ Complainant: A person who is alleged to be the victim of
conduct that could constitute sexual harassment

NOT third party reporter
NOT Title IX Coordinator who “signs” complaint

4

: Respondent: A person who has been reported to be
the perpetrator of conduct that could constitute sexual
harassment




Actual
Knowledge
Triggers
District’'s
Duty to
Respond

Examples to
Consider

One evening after school, the Title IX
Coordinator drives to the high school to
retrieve an item he had left there earlier in
the day. As he is exiting the building, he
sees a teacher and student in the
teacher’s car kissing.

|

Actual Knowledge?

= Whatif the person who sees the conductis
the Superintendent?

= Ateacher?

= The basketball coach who is not otherwise
employed by the District?

= Whatif the complaint is anonymous and is
sent to the Superintendent through the mail?

ELPO




Actual Knowledge

Notice of sexual harassment or
allegations of sexual
harassment to:

= Arecipient’s Title IX
Coordinator

Title IX Rule & Apmy %fficial og the recipient
who has authority to institute

§ 10630(8) corrective measures on

behalf of the recipient; or

= To any employee of an
elementary and secondary
school.

Definition

**Standard not met when the only official
with actual knowledge is the respondent.

ELPO
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EMPLOYEES SHALL REPORT

Employees who believe or have been made aware that they or any other employee, student, or
visitor has been subject to Title IX Sexual Harassment shall report it to the TIXC. Failure to
make such a report shall be grounds for discipline up to and including termination. If the
knowledge of the reporting party gives rise to reasonable cause to believe that the reported
conduct constitutes child abuse Policy 09.227 or a reportable criminal offense Policy 09.2211.
notification of state officials shall be made as required by law
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Title IX Sexual Harassment Policy
03.1621/03.2621/ 09.428111




Harassment vs. Discrimination vs.
Bullying vs. Discipline

Bullying

Discrimination

Disciplinary
Matters




Definition of
Sexual
Harassment

Title IX Rule
§ 106.30(a)

= The Rule’s definition of sexual
harassment has three components.

“Sexual harassment” means
conduct on the basis of sex that
satisfies one or more of the
following:”

1) Quid pro quo harassment

2) Harassment pursuant to the
Supreme Court’s Davis v.
Monroe Co. Bd. of Ed. opinion

3) Crimes under the Violence
Against Women Act (VAWA) and
the Clery Act

ELPO




Definition of Sexual Harassment

: : « An employee conditions
Q%du(F;ro something of value for a
sexual favor

~* Conductthatis so severe,

Davis pervasive, AND objectively
Standard offensive that denies equal
X 4 access
a .
Clery and » Sexual Assault, Stalking,
VANA Dating and Domestic Viol
Crimies ating and Domestic Violence

4




Definition of
Sexual
Harassment

Scenario to
Ponder

Female student at the
middle school “butt slaps” a
male student.

|s this behavior sexual
harassment under Title IX that
warrants an investigation?

ELPO




Three Components of
Sexual Harassment Definition

1) An employee of the recipient conditioning the provision of
an aid, benefit, or service of the recipient on an
individual’'s participation in unwelcome sexual conduct;

2) Unwelcome conduct determined by a reasonable person
to be so severe, pervasive, and objectively offensive that
it effectively denies a person equal access to the
recipient’s education program or activity; or

3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v),
“dating violence” as defined in 34 U.S.C. 12291(a)(10),
“domestic violence” as defined in 34 U.S.C. 12291(a)(8),
or “stalking” as defined in 34 U.S.C. 12291(a)(30).




Quid Pro Quo Sexual Harassment

= Applies only to an employee respondent

= |[nvolves an abuse of authority over another
employee or student

= Does not require a showing of severity,
pervasiveness or offensiveness

= May involve implied conduct (need not be
explicit)

- K




Quid Pro
Quo Sexual
Harassment

Examples to
Consider

The custodial supervisor tells a
night custodian he will consider
her for a day shift position if she
will go to dinner with him. %
Susie, the smartest girl in 11
rade, tells John she will write his
rm paper for him if he will date

The Finance Officer asks the
payroll clerk to give him a
shoulder massage and further ‘.
comments that if she “plays her
cards right,” she can exp ect to

have extended days added to her
contract.

John's hours were reduced after
he refused the sexual advances of
his supervisor.

ELPO




Sexual Harassment — Davis Standard

= Evaluated under a “reasonable person” standard
that takes into consideration a constellation of
facts, including ages of the parties involved,

disability status, and positions of authority of the
involved parties

= Can involve verbal, nonverbal, or physical
conduct

= Must be severe, pervasive, and objectively
offensive

» Involves the denial of equal access to

education as compared to access of person
not subjected to sexual harassment




Words from OCR....

= Only serious situations will be actionable

= Not every instance of subjectively unwelcome
conduct meets the sexual harassment
definition under Davis standard

= Behavior that does not meet the definition of
sexual harassment may still be addressed
under other district policies and procedures




Denial of Equal Access

= Total exclusion of access not required

* Denial is measured against the access of a
person who has not been subjected to sexual
harassment

= Examples
» 3" grader who starts bedwetting or crying at

night
» High school wrestler who quits team but
carries on with other school activities
» Skipping class to avoid harasser
» Decline in student’s grade point average
» Difficulty concentrating in class




41 (v) The term ‘‘sexual assault’” means an of-
fense classified as a forcible or nonforcible sex
offense under the uniform crime reporting sys-
tem of the Federal Bureau of Investigation.

Sexual Harassment: Clery/VAWA Crimes

Definition of Sexual Assault - 20 U.S.C.1092(f)(6)(A)(v)




(10) Dating violence
P The term ‘‘dating violence” means violence

" | committed by a person—

(A) who is or has been in a social relation-
gship of a romantic or intimate nature with
the victim: and

(B) where the existence of such a relation-
ghip shall be determined based on a consider-
ation of the following factors:

(1) The length of the relationship.

(i1) The type of relationship.

(iii) The frequency of interaction be-
tween the persons involved in the relation-

Sexual Harassment: Clery/VAWA Crimes

Definition of Dating Violence - 34 U.S.C.12291(a)(10)



(8) Domestic violence

The term ‘“‘domestic violence'’ includes fel-
ony or misdemeanor crimes of violence com-
mitted by a current or former spouse or inti-
. | mate partner of the victim, by a person with
=| whom the victim shares a child in common, by
a person who is cohabitating with or has
{1 cohabitated with the victim as a spouse or in-
| timate partner, by a person similarly situated
= to a spouse of the victim under the domestic
==l or family violence laws of the jurisdiction re-

== ceiving grant monies, or by any other person
]l against an adult or youth victim who is pro-
| tected from that person’s acts under the do-
~| mestic or family violence laws of the jurisdic-
] tion.

.-___--"“'_.....--—‘__ _—

Sexual Harassment: Clery/VAWA Crimes

Definition of Domestic Violence - 34 U.S.C.12291(a)(10)




(30) Stalking e

The term ‘‘stalking’ means engaging in a
course of conduct directed at a specific person
that would cause a reasonable person to— ST

(A) fear for his or her safety or the safety i
of others; or
(B) suffer substantial emotional distress.

Sexual Harassment: Clery/VAWA Crimes

Definition of Stalking - 34 U.S.C. 12291(a)(30)



Sexual Assault

= |ncludes any sexual act directed against
another person without their consent

» Rape
» Sodomy
» Sexual assault with an object

» Fondling (touching private body parts
without consent for the purpose of sexual
gratification)

» Incest

» Statutory rape



“* The Rules do not provide a
definition of consent.

“* Schools must adopt a definition of
consent.

Consent




“Consent means a voluntary
expression of willingness,
permission, or agreement to
Definition of engage in sexual activity
Consent throughout a sexual encounter.
Consent cannot be granted by an
individual: who is less than the

Title IX Sexual statutory age of consent under
Harassment Policy Kentucky criminal law, has a
03.1621/ 03.2621 / mental or physical condition or

09.428111 incapacity that prevents the giving

of consent; or from whom
ostensible “consent” is extracted
through threat, coercion, or forcible
compulsion.”




Revisit “butt slapping” scenario by
female student toward male student
at the middle school

?

Consent




Per OCR -

“Where the touching of a person’s
private body part occurs for the
purpose of sexual gratification, that
offense warrants inclusion as sexual
assault.”

Consent




Formal
Complaint

A document filed by
a complainant or
signed by the Title
~ IX Coordinator
St alleging sexual

“.++ harassment against
a respondent and
requesting that the
district investigate
the allegation.




Formal Complaint

= A formal complaint may be filed with the
Title IX Coordinator

» In person

g

:‘ :

| . Lge
» By mail
» By electronic mail using the contact info

required to be listed for the Coordinator
under § 106.8(a)

» By any additional method designated by
the recipient




Formal Complaint

= At the time of the filing, a
complainant must be participating
In or attempting to participate in
the education program or activity of
the recipient with which the formal
complaint is filed.




Formal Complaint
= Must almost always be signed by complainant

= Must allege sexual harassment against a
respondent and request an investigation

= No requirement of a detailed statement of facts

= District can have actual notice of sexual
harassment without a formal complaint

= Title IX Coordinator has discretion to sign formal
complaint and initiate the district’s grievance
process when the Title IX Coordinator believes
doing so is necessary to avoid being
deliberately indifferent.




What if an
alleged
victim does
not want to

file a
complaint?

« Pattern of alleged conduct, especially
by person with authority

* Involvement of violence, weapons, etc.
» Seriousness of alleged conduct
» Age of student harassed

Decision to sign a Formal
Complaint, or not, reviewed for
“deliberate indifference”

ELPO




= Can a third party file a formal complaint for a @
friend? :

= Can an anonymous report constitute a formal
complaint?

= Can a parent file a formal complaint on behalf of
their child?

= Can a complainant file a formal complaint by
telephone?

* Does the complainant have to use the district’'s
form?

Questions about the Formal Complaint




Title IX
Sexual
Harassment
Procedure

Title IX Sexual
Harassment
Reporting
orm

09.428111
AP.21

Certified, Classified &
Students
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Educational Program
or Activity

Definition = |ocations, events, or
circumstances where the school

exercises substantial control over
both:

» the Respondent

Title IX Rule » the context in which the alleged
sexual harassment or
§ 106.44 discrimination occurs

* Includes any building owned
or controlled by the school
or by a student organization
that is officially recognized
by the school

ELPO




Jurisdictional Issue

» Fact specific inquiry
» |f the alleged sexual harassment did not occur in the district’s
educational program or activity, Title IX does not apply.

» All on campus activities covered

Off Campus Activities Covered If:

+ Off-campus incident occurs as part of district’s operations; or
* The District exercised substantial control over both the respondent
and the context of the alleged sexual harassment that occurred off

campus

If Title IX does not apply, District can still act under its own |
code of conduct.

Educational Program or Activity




= \What if some conduct occurs in
the district’'s educational

Educational program or activity and some

Program or
Activity

occurs outside the district’s
program or activity?

= What if a student uses a
personal device (i.e. cell

Questions phone) to perpetrate online
sexual harassment during

class time?

= What if a student engages in
online sexual harassment at
home using a personal device?

ELPO




Supportive Measures

= Non-disciplinary, non-punitive
. ey individualized services offered
Definition as appropriate, as reasonably
available, and without fee or

charge to the complainant or

the respondent before or after
the filing of a formal complaint
or where no formal complaint

Title IX Rule
§ 106.30(a) has been filed

= Designed to restore or
preserve equal access to the
education program or activity
without unreasonably
burdening the other party

ELPO




= May include the following:

Counseling

Extensions of deadlines

Other course-related adjustments

Modifications of work or class schedules

School escort services

Mutual restrictions on contact between the parties

Unilateral restrictions on contact that are not unreasonably
burdensome on a respondent

Changes in work locations
Authorized leaves of absence

Increased security and monitoring of certain areas of the
district

VV V VYV VN
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Supportive Measures

Title IX Sexual Harassment Policy 03.1621 / 03.2621 / 09.428111




Supportive Measures

= Every complainant entitled to an offer of supportive
measures by Title IX Coordinator upon report of sexual
harassment

= KSBA Board Procedure also requires Title IX Coordinator
to discuss possible supportive measures with respondent

» Formal complaint not required

= Cannot be designed to punish the respondent

* Must remain confidential unless disclosure needed to
implement

» [f district determines that a violation of Title X did not
occur, within discretion of district to continue supportive
measures

= |f supportive measures are not provided, the Title IX
Coordinator must document the reasons why the failure
was not clearly unreasonable in light of the known
circumstances




Serving Impartially and Avoiding
Conflicts of Interest and Bias

IX




= Serving impartially
Impartiality includes the avoidance
IS vital to of the following:

the Title 1X > Prejudgment of the

grievance facts at issue
process.

» Conflicts of interest
» Bias

! S5l - BUT what does this
s &\‘ mean? And how do you
St ' avoid them?

ELPO




Prejudgment of the Facts at Issue

* Prejudgment refers to passing judgment prematurely or
without sufficient reflection or investigation

» Example: Complainant was crying while making her
report. You conclude that because she was crying, she
must have been telling the truth about the Respondent’s
conduct.

» Neither the Complainant who reports sexual harassment
nor the Respondent defending those allegations should be
prejudged.

= Sex stereotypes often lead to prejudgment.

» Example: Men cannot be sexually assaulted.

» Example: Women complaining about sexual harassment
are just jumping on the #MeToo bandwagon.




= Keep an open mind
How to throughout the
Avoid process.

MEVCUENIE . \\ait to hear all of the

of the Facts facts.
= Seek out additional
If you feel you are

jumping to
conclusions.

facts and/or withesses

ELPO




= Consider potential responses

to trauma
How to > Delaygd or reluctant
Avoid reporting
: » Difficulty remembering
Prejudgment details
of the Facts » Being calm and composed

after an assault

= Do not assume that because
there are signs of trauma, the
trauma was caused by the
Respondent.

= Do not assume that because
there are not signs of trauma
that nothing bad happened.

ELPO







