
Title IX K -12 Training Level 2

Decision-Maker and Appeals Training

with Laura G. Anthony and Melissa M. Carleton



Our Presenter: Laura G. Anthony
lanthony@bricker.com | 614.227.2366

Laura has been an education 

attorney for over 22 years, and 

helps K-12 and higher education 

institutions comply with their civil 

rights responsibilities, including 

those under Title IX. She has 

experience conducting impartial 

investigations and assists clients 

with related policy development 

and training.

mailto:lanthony@bricker.com


Lauraõs Recent Trainings Include:

Å New Title IX Regulations: Hot Takes for K12 Webinar (May 2020)

Å Civil Rights Compliance Update (Feb 2020, Oct 2019, Aug 2019)

Å Title IX/Civil Rights Investigator Training ïDistrict and ESC in-

services (Jan 2020, Nov 2019, Oct 2019, Sept 2019, Aug 2019, 

March 2019, Dec 2018, Oct 2018, Sept 2018, Aug 2018, June 2018, 

May 2018, Jan 2018)

Å Proposed Title IX Regulations: Hot Takes for K12 Webinar (Dec 

2018)



Our Presenter: Melissa M. Carleton
mcarleton@bricker.com | 614.227.4846

Melissa is a regular speaker, 

trainer, and author on Title IX 

matters for both K-12 and higher 

education. She regularly advises 

school districts on Title IX 

compliance, trains administrators, 

writes policies, and acts as an 

investigator and a decision-maker 

in sexual misconduct cases. 

mailto:mcarleton@bricker.com


Melissaõs Recent Trainings Include:

Å One-Day Title IX Investigator Training (April 2020; March 2020, Oct. 2019, Sept. 

2019, Aug. 2019, Jan. 2019, Dec. 2018, Nov. 2018, Sept. 2018, Aug. 2018, June 

2018, March 2018, Jan. 2018, Dec. 2017, Oct. 2017, Sept. 2017, Aug. 2017, June 

2017, April 2017)

Å Advanced Title IX Investigator Training (Nov. 2019)

Å Title IX Investigator/Adjudicator Two-Day Workshop (January 2020; Sept. 2019, 

June 2019, Oct. 2018, Sept. 2018, Aug. 2018, May 2018, June 2017, Jan. 2017)

Å Title IX Adjudicator/Appeals Officer Training (Nov. 2018, Nov. 2017)

Å Title IX for Law Enforcement (Aug. 2017)



Disclaimers

ÅWe are not giving you legal advice

ÅConsult with your legal counsel regarding how best to 

address a specific situation

ÅWe will send a copy of the slides after this presentation to 

all who registered their email address when signing in

ÅWe will take questions at the end as time permits

We canôt help ourselves. Weôre lawyers.



Posting These Training Materials?

ÅYes!

ÅYour Title IX Coordinator is required by 34 CFR 

106.45(b)(10)(i)(D) to post materials used to train Title IX 

personnel on its website

ÅWe know this and will make this packet available to your 

district electronically to post



Agenda

Å Required training

Å Overview of Role as a 
Decision-Maker

Å Bias and Impartiality

Å Questioning Phase

Å Analyzing the Elements of 
Prohibited Conduct

ÅWhat Is Relevant?

Å Fact finding

Å Credibility Analysis

Å Approaches To 

Counterintuitive Response

ÅWeighing the Evidence

Å After the Decision

Å Handling Appeals



A Note About Hearings

ÅK-12 is not required to hold live hearings

ÅThe regulations provide little structure for live hearings at the 
K-12 level

ÅThis training presumes that you do not elect to offer live 
hearings prior to making a determination as to whether a 
policy violation occurred

ÅThis does not excuse you from holding subsequent 
suspension/expulsion hearings as may be applicable



Why No Live Hearing?

Cross examination in a live hearing is ñnot necessarily 

effective in elementary and secondary schools where 

most students tend to be under the age of majority and 

whereé. parents or guardians would likely exercise a 

partyôs rights.ò  85 FR 30334

ÅThis applies to cases involving student and staff 

respondents.

ÅConsider career center with adult education program



Required Training for Decision-Makers



Required Training for Decision -Makers

ÅIssues of relevance (questions and evidence)

ÅWhen questions and evidence about the complainantôs 

sexual predisposition or prior sexual behavior are not 

relevant

ÅIf holding live hearings, must be trained on that process, 

as well as any technology to be used at a live hearing



Required Training for Decision -Makers

ÅDefinition of ñsexual harassmentò

ÅScope of the recipientôs education program or activity

ÅHow to conduct an investigation and grievance process

ÅHow to serve impartially, including by avoiding 
prejudgment of the facts at issue, conflicts of interest,  
bias and reliance on sex stereotypes

ÅSee 34 CFR 106.45(b)(1)(iii) for training requirements



Role as a Decision-Maker



What is your role as decision -maker?

ÅConduct an objective evaluation of all relevant evidenceð

including both inculpatory and exculpatory evidence [34 

CFR 106.45(b)(1)(ii)]

ÅMandatorily dismiss Title IX complaint that do not rise to 

the level of ñsexual harassment,ò did not occur in the 

recipientôs education program or activity, or did not occur 

against a person in the USA [34 CFR 106.45(b)(3)(i)]



What is your role as decision -maker?

ÅAfford each party the opportunity to submit written, 

relevant questions that a party wants asked of any party 

or witness, provide each party with the answers, and allow 

for additional, limited follow-up questions for each party.  

[34 C.F.R. 106.45(b)(6)(ii)]   

ÅExplain to the party proposing the questions any decision 

to exclude a question as not relevant [34 C.F.R. 

106.45(b)(6)(ii)]



What is your role as decision -maker?

ÅIssue a written determination regarding responsibility by 

applying the standard of evidence chosen by the recipient 

(either ñpreponderance of the evidenceò or ñclear and 

convincingò) [34 CFR 106.45(b)(7)]

ÅConsider appeals



1) Keep an Open Mind

ÅKeep an open mind until all evidence has been heard 

(and tested at the live hearing, if applicable)

ÅDonôt come to any judgment, opinion, conclusion or belief 

about any aspect of this matter until youôve reviewed or 

heard all of the evidence AND consider only the evidence 

that is permissible and relevant



2) Make Sound, Reasoned Decisions

ÅYou must render a sound, reasoned decision on every 

charge

ÅYou must determine the facts in this case based on the 

information presented

ÅYou must determine what evidence to believe, the 

importance of the evidence, and the conclusions to draw 

from that evidence



3) Consider All/Only Evidence

ÅYou must make a decision based solely on the relevant 

evidence obtained in this matter 

ÅYou may consider nothing but this evidence



4) Be Impartial

ÅYou must be impartial when considering evidence and 

weighing the credibility of parties and witnesses

ÅYou should not be swayed by prejudice, sympathy, or a 

personal view that you may have of the claim or any party

ÅIdentify any actual or perceived conflict of interest



5) Weight of Evidence

ÅThe quality of evidence is not determined by the volume 

of evidence or the number of witnesses or exhibits.

ÅIt is the weight of the evidence, or its strength in tending 

to prove the issue at stake that is important.

ÅYou must evaluate the evidence as a whole based on your 

own judgment.



6) Evaluate Witness Credibility

ÅYou must give the testimony and information of each party 

or witness the degree of importance you reasonably 

believe it is entitled to receive.

ÅIdentify all conflicts and attempt to resolve those conflicts 

and determine where the truth (standard of 

review/proof) lies.



6) Evaluate Witness Credibility

ÅConsider the reasonableness or unreasonableness, or 
probability or improbability, of the testimony.

ÅDoes the witness have any motive?

ÅIs there any bias?

ÅThe Regulations provide consideration of consistency, 
accuracy, memory, credibility (85 FR 30315), 
implausibility, inconsistency, unreliability, ulterior motives, 
lack of credibility (85 FR 30330)



6) Evaluate Witness Credibility

ÅCredibility is determined fact by fact, not witness by 

witness

- The most earnest and honest witness may share 

information that turns out not to be true



7) Draw Reasonable Inferences

ÅInferences are sometimes called ñcircumstantial 

evidence.ò

ÅIt is the evidence that you infer from direct evidence that 

you considered.  

ÅInferences only as warranted and reasonable.



8) Standard of Evidence

ÅUse the standard of evidence as defined by your policy 
when evaluating whether someone is responsible for a 
policy violation 

ÅALWAYS start with presumption of no violation.

ÅPreponderance of the evidence (most common standard 
of evidence): Is it more likely than not true that the 
respondent engaged in the alleged misconduct?

ÅBut may choose clear and convincing standard



9) Donõt Consider Impact

ÅDonôt consider the potential impact of your decision on 

either party when determining if the charges have been 

proven

ÅFocus only on the allegations and whether the evidence 

presented is sufficient to persuade you that the 

respondent is responsible for a policy violation



8) Standard of Evidence

ÅLook to all the evidence in total, make judgments about 

weight and credibility, and then determine whether or not 

the burden has been met.

ÅWhenever you make a decision, apply your standard of 

evidence



Addressing Bias and Impartiality



Decision -Makers Must Be Impartial

ÅDecision-Makers ñmay not have a conflict of interest or 

bias for or against complainants or respondents generally 

or an individual complainant or respondentò [34 CFR 

106.45(b)(1)(iii)]

ÅDecision-makers must avoid prejudgment of the facts at 

issue [34 CFR 106.45(b)(1)(iii)



Being Impartial

ÅThe preamble discussion indicates that being impartial 

means being free from bias (85 FR 30252)

ÅñThe Department believes that keeping this provision 

focused on óbiasô paired with an expectation of impartiality 

helps appropriately focus on bias that impedes 

impartiality.ò (85 FR 30252)



Conflicts of Interest: Concerns Raised 

in Comments in Preamble

ÅDecision-maker and financial and reputational interest 
aligned with institution  (or to protect institution)

ÅCo-mingling of administrative and adjudicative roles

ÅTitle IX Coordinator supervises decision-maker

ÅPast advocacy for victimôs or respondentsô rights (also 
given as an example of potential bias)

ÅñPerceived conflict of interestò vs. actual conflict of interest



Preamble Discussion: Bias and Conflict 

of Interest

Å The regulations ñleave recipients flexibility to use their own 

employees, or to outsource Title IX investigation and adjudication 

functions, and the Department encourages recipients to pursue 

alternatives to the inherent difficulties that arise when a recipientôs 

own employees are expected to perform functions free from conflicts 

of interest and bias.ò  85 FR 30251

Å ñThe Department declines to define certain employment relationships 

or administrative hierarchy arrangements as per se conflicts é or to  

state whether particular professional experiences or affiliations do or 

do not constitute per se violations.ò  85 FR 30252



Discussion Recommendation for 

Assessing Bias

ñWhether bias exists requires examination of the particular facts of a 

situation and the Department encourages recipients to apply an objective 

(whether a reasonable person would believe bias exists), common sense 

approach to evaluating whether a particular person serving in a Title IX 

role is biased, exercising caution not to apply generalizations that might 

unreasonably conclude that bias existsébearing in mind that the very 

training required by 106.45(b)(1)(iii) is intended to provide Title IX 

personnel with the tools needed to serve impartially and without bias 

such that the prior professional experience of a person whom a recipient 

would like to have in a Title IX role need not disqualify the person from 

obtaining the requisite training to serve impartially in a Title IX role.ò



Avoiding Pre -Judgment of Facts at 

Issue

ÅA good way to avoid bias and ensure impartiality: avoiding 

prejudgment of facts

ÅEach case is unique and different



Avoiding Sex Stereotypes

ÅñMustò not rely on sex stereotypes: Also helpful to 

avoiding pre-judgment of facts, remaining unbiased and 

impartial

ÅExamples of sex stereotypes in comments: 

- Women have regret and lie about sexual assaults

- Men are sexually aggressive or likely to perpetrate 

sexual assault



Avoiding Sex Stereotypes

ÅDiscussion ïprohibition against sex stereotypes, but not 

feasible to list them (85 FR 30254)

- Different from evidence-based information or peer-

reviewed scientific research, including impact of trauma 

- Cautions against an approach of ñbelievingò one party 

over the other and notes 106.45(b)(1)(ii) precludes 

credibility determinations based on a partyôs status as a 

complainant or respondent



Avoiding Sex Stereotypes

Å Preamble discusses concerns regarding marginalized groups: 

Å From commentators about stereotypes and accommodations 

for individuals with disabilities under the ADA, and individuals 

with developmental and cognitive disabilities 

Å From people of color for cultural and racial stereotypes

ÅRegarding stereotypes of people within the ñLGBTQ 

communityò



The Questioning Phase


