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INTRODUCTION 
Section 504 of the Rehabilitation Act of 1973 (hereinafter Section 504) is a federal law 
prohibiting discrimination on the basis of disability. It applies to any entity that receives federal 
funding. Section 504 is similar to federal laws prohibiting discrimination in federally funded 
programs on the basis of race, national origin and gender. Public school districts and independent 
schools that directly or indirectly receive federal funds must comply with Section 504 both as 
providers of education to children and as employers.1  
 
Recipients of federal funds (hereinafter referred to as recipients) are individually responsible for 
compliance with Section 504. If an individual feels that he or she has been subjected to unlawful 
discrimination by a Vermont school district or independent school, he or she may ask the U.S. 
Department of Education’s Office for Civil Rights to investigate and enforce compliance with 
this law. 
 
The Americans with Disabilities Act, (hereinafter ADA) enacted in 1991, imposes the same 
nondiscrimination obligations on public elementary and secondary schools as Section 504, but 
without the limitation of applying only to recipients of federal funds. Title II of the ADA applies 
to public entities, whether they receive federal funds or not.2 The ADA definition of “public 
entity” includes state and local governments as well as any other “instrumentality” of a state or 
local government. Title II of the ADA also applies to independent schools that do not have 
religious affiliations3 and other “public accommodations.” 4 The ADA Amendments of 2008 
(hereinafter 2008 Amendments) included a conforming amendment to the Rehabilitation Act of 
1973 that clarified the scope of 504.5 While the 2008 Amendments were expressly directed 
towards restoring protections eroded by the US Supreme Court in a series of employment cases 
brought under the ADA, these changes will also affect discrimination claims concerning students 
and student eligibility for 504 plans. It is particularly important for school districts to 
consider whether or not they need to reassess eligibility for 504 plans in the light of the 
Amendments. The 2008 Amendments expressly state that the definition of disability should be 
construed in favor of “broad coverage.” For example, these amendments have expanded the list 
of “major life activities” that may be substantially limited by a disability, to include reading, 
thinking and concentrating. The 2008 Amendments also prohibit the consideration of most 
“mitigating measures” in determining whether a disability substantially limits a major life 
activity. See pp. 4-5.  
 
The other major federal law affecting the education of students with disabilities is the Individuals 
with Disabilities Education Act (IDEA). Unlike Section 504, which is a civil rights act, the IDEA 
is a funding statute. Its purpose is to provide financial aid to states in their efforts to ensure  
adequate and appropriate educational services to children with disabilities. Theoretically, a state 
could reject IDEA funds and thereby avoid the responsibilities it imposes. A state or local entity 
cannot avoid Section 504 responsibilities, however, unless it refuses all federal funds, and then it 

                                                 
1 34 C.F.R. § 104.31  
2 The US Department of Justice recently published new ADA rules that will go into effect shortly. For a brief 
summary of these rules see the ADA Fact Sheet in the appendix to this manual.  
3 The ADA does not apply to “religious organizations or entities controlled by religious organizations, including places of 
worship. ” 42 U.S.C. § 12187. Whether or not the ADA’s religious exemption applies is a mixed question of law and fact. See 
DOE v. Abington Friends School, 480 F. 3d 252 (3rd Cir. 2007) 
4 See 28 C.F.R.§ 36.102 
5 See 29 U.S.C. § 705    
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would remain responsible for substantial compliance with Section 504 standards through the 
ADA.  
 
This handbook provides information on issues that commonly arise only in the context of Section 
504 concerning students and parents as it pertains to preschool, and elementary and secondary 
education. 6 For questions about 504 and the ADA as they apply to employees please contact the 
Vermont Attorney General’s Office or the federal Equal Employment Opportunity Commission. 
See Appendix. For information about 504 and post-secondary education please contact the Office 
of Civil Rights. See Appendix. 
 
As the issues are discussed, it will be apparent to the reader that the most difficult questions tend 
to involve specific and unique fact situations. Resolution often requires an analysis of the 
specific facts in each case. It is important to note, therefore, that this manual is not a substitute 
for an individual analysis of each case and, when necessary, consultation with a knowledgeable 
attorney or other person with experience in dealing with Section 504 issues. 

 
SUMMARY OF SECTION 504 

 
Section 504 prohibits discrimination on the basis of disability. The Rehabilitation Act 

itself states the nondiscrimination standard: 
 
“No otherwise qualified individual with a disability in the United States shall, solely by reason of 
her or his disability, be excluded from the participation in, be denied the benefits of or be 
subjected to discrimination under any program or activity receiving Federal financial 
assistance.” 
 
The regulations adopted by the U.S.  Department of Education, Office for Civil Rights (OCR) to 
govern the enforcement of Section 504 elaborate on this standard by prohibiting certain 
“discriminatory actions.” Among the actions prohibited by the regulations are the following: 
 

• Denying a qualified person with a disability the opportunity to participate in or benefit 
from the aid, benefit or service provided by an entity covered by the Act; 

 
• Affording a qualified person with a disability an opportunity to participate that is not 

equal to that afforded others; 
 

• Providing a qualified person with a disability an aid, benefit, or service that is not as 
effective as that provided to others; 
 

• Providing different or separate benefits or services to qualified persons with disabilities       
or to any class of qualified persons with disabilities unless such action is necessary to       
provide benefits or services that are as effective as those provided to others; 
 

• Aiding or perpetuating discrimination against a qualified person with a disability by 
providing significant assistance to an agency, organization or person that discriminates on 
the basis of disability in providing any aid benefit or services;  

 
                                                 
6 For these requirements, See 34 C.F.R. Part 104, Subpart D 
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• Otherwise limiting a qualified person with a disability in the enjoyment of any right, 
privilege, advantage, or opportunity enjoyed by others. 7 

 
Terms Used in Section 504  

 
An “appropriate education” in the context of 504 means:  
 

• “The provision of regular or special education and related aids and services that are (1) 
designed to meet individual educational needs of persons with disabilities as adequately 
as the needs of non-handicapped person are met and (2) are based upon adherence to 
procedures that satisfy the requirements of Section 504. 8 

 
A free education for 504 purposes is: 
 

• The provision of educational and related services without cost to the qualified person 
with a disability or to his or her parents or guardian, except for those fees that are 
imposed on non-disabled persons or their parents or guardians. It may consist either of 
the provision of free services or if a recipient places a qualified person with a disability or 
refers such person for aid, benefits or services not operated or provided by the recipient, 
of payment of the costs of the aids benefits or services. Funds available from any public 
or private agency may be used to meet this obligation and this requirement does not 
relieve an insurer or similar third party from an otherwise valid obligation to pay for 
services provided to a person with a disability.9 

 
A qualified individual with a disability (or a qualified “handicapped” person10) is one who: 
 

• Has a physical or mental impairment which substantially limits one or more major life 
activities; 
 

• Has a record of such an impairment; or 
 

• Is regarded as having such an impairment; and 
 

o with respect to public preschool, elementary or secondary education is of an age 
where it is mandatory under state law to provide  such services or 

o with respect to other services meets the essential eligibility requirements. 11 
 

A physical or mental impairment means:  
 

• Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss 
 affecting one or more of the following body systems: neurological; musculoskeletal;  

•  
                                                 
7 34 C.F.R. § 104.4 
8 34 C.F.R. § 104.33 (b) 
9 34 C.F. R. § 104.33 (c) 
10 Federal regulations still use the term “qualified handicapped person” but the 2008 Amendments use the term 
“qualified person with a disability.” For the purposes of this manual the term qualified person with a disability has 
been substituted for the term handicapped person. 
11 See 34 C.F.R. § 104.3 (j) & (l) 
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 special sense organs; respiratory, including speech organs; cardiovascular, reproductive, 
digestive, genito-urinary; hemetic and lymphatic; skin; and endocrine; or 

 
• Any mental or psychological disorder, such as mental retardation, organic brain 

syndrome, emotional or mental illness and specific learning disability. 
 
Major life activities were redefined in the 2008 Amendments. These  include, but are not 
limited to, activities such as caring for oneself, performing manual tasks, seeing, hearing, eating, 
sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, 
concentrating, thinking, communicating and working.  In addition, a major life activity includes 
the operation of a major bodily function, including but not limited to, functions of the immune 
system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, 
circulatory, endocrine and reproductive functions.12 
 
The determination of whether or not an individual has an impairment that substantially limits a 
major life activity must be made without taking into account the ameliorative effects of 
mitigating measures, with the exception of ordinary glasses or contact lenses.13 This is a major 
change in the criteria for 504 eligibility. Previously mitigating measures were taken into 
consideration. 
 
Examples of mitigating measures described in the 2008 Amendments that cannot be taken into 
account when determining eligibility include: 
 

• Medication, medical supplies, equipment, or appliances, low vision devices14 ( again this 
does not include ordinary eyeglasses or contact lenses) prosthetics including limbs and 
devices, hearing aids and cochlear implants or other implantable hearing devices, 
mobility devices or oxygen therapy equipment and supplies; 

 
• Use of assistive technology; 

 
• Reasonable accommodations or auxiliary aids or services; 

 
• Learned behavioral or adaptive neurological modifications. 

 
Auxiliary aids and services as used above include: 
 

• Qualified interpreters or other effective methods of making aurally delivered materials 
available to individuals with hearing impairments; 

 
• Qualified readers, taped texts or other effective methods of making visually delivered 

materials available to individuals with visual impairments; 
 

• Acquisition or modification of equipment or devices; 

                                                 
12 42 U.S.C. § 12102 (a)(2) 
13 Ordinary eyeglasses or contact lenses means lenses that are intended to fully correct visual acuity or eliminate 
refractive error.  See 42 U.S.C. § 12101 (a)(3)( E) (i)-(ii) 
14 The term low vision devices means devices that magnify, enhance or otherwise augment a visual image. See 42 
U.S.C. § 12101 (a)(3)(E)(iii) 
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• Other similar services and actions. 

 
The 1998 Amendments also contain the following provisions concerning what constitutes a 
physical or mental impairment for the purposes of determining whether or not a person is a 
qualified individual with a disability: 
 

• An individual meets the requirements of “ being regarded as having such an impairment” 
if the individual establishes the s/he has been subjected to an action prohibited under this  
Act because of an actual or perceived physical or mental impairment whether or not this   
impairment limits or is perceived to limit a major life activity.15 

 
• An individual will not meet the requirement of having been regarded as having a physical 

or mental impairment if the impairment is transitory or minor. A transitory impairment is 
impairment with an actual or expected duration of 6 months or less.16 

 
• An impairment that substantially limits one major life activity need not limit other major 

life activities in order to be considered a disability.17 
 

• An impairment that is episodic or in remission is a disability if it would substantially 
limit a major life activity when active.18 

 
 The 2008 Amendments expressly state that the previous ADA regulations defining the term 
“substantially limits” as “significantly restricted” was inconsistent with federal intent in that this 
standard was too high. Whether an impairment “substantially limits” a major life activity may be 
difficult to determine. OCR is currently evaluating whether any changes to its regulations,  
 
guidance or other publications are in need of revision in the light of the 2008 Amendments. The 
effect of impairment on a major life activity is measured by comparing the individual’s ability to 
that of an average person in the general population. In the case of a student, this means that the 
effect of an impairment should be determined by comparing the student’s ability to that of other 
students in his or her age or grade generally, not merely to other students in the same classroom, 
or even in the same school. OCR has said that a student with impairment who is nevertheless 
succeeding in regular education cannot be viewed as substantially limited in the major life 
activity of learning. On the other hand, a student who is advancing from year to year while 
functioning further and further below expected norms for his or her age may be substantially 
limited.19  
 
 A recipient of federal funds means: 
 

• Any state or its political subdivision, any instrumentality of a state or its political 
 subdivision, any public or private agency, institution, organization or other entity, or any  

 
 

                                                 
15  42 U.S.C. § 12102 (a)(3)(A).  
16 42 U.S.C. § 12102 (a)(3)(B). 
17  42 U.S.C. § 12102 (a)(3)(C). 
18 42 U.S.C. § 12102 (a)(3)(D). 
19 See Saginaw City School District, EHLR 352:4123 (OCR 1987)  
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 person to which Federal financial assistance is extended directly or through another 
recipient.20 
 

Program or activity means: 
 

• All programs or activities of the Vermont Department of Education and all schools and 
school  districts receiving federal funds regardless of whether the specific program or 
activity involved is the recipient of federal funds. 

 
Is regarded as having an impairment means: 
 

• Has a physical or mental impairment that does not substantially limit major life activities 
but that is treated by a recipient as constituting such a limitation; 

 
• Has a physical or mental impairment that substantially limits major life activities only as 

a result of the attitudes of others toward such impairment; or 
 

• Has none of the impairments defined above but is treated by a recipient as having such an 
impairment. 

 
504 AND FAPE 

 
A recipient of federal funds operating an elementary or secondary education program or activity 
must provide a free appropriate education (FAPE) to each qualified person with a disability in 
the recipient’s jurisdiction regardless of the nature or severity of the person’s disability.  The 
programmatic, or “FAPE” requirements of Section 504 apply to students who are currently 
disabled. The fact that a student “has a record of having an impairment” or is “regarded as  
 
having an impairment” is not a basis for providing a FAPE and schools are not required to 
develop 504 plans for such students.21 These provisions are however relevant to discrimination 
claims concerning whether the student has been subjected to a negative action as a result of the 
perception that the student has a disability or because the student is regarded as having a 
disability.22 
 
There is no upper age limit in Vermont to the entitlement to public education. A person is 
entitled to attend a public school in Vermont until that person earns a high school diploma, 
regardless of how old he or she may be.  
 
Under Vermont law, legal residency determines whether a student is within a school district’s 
jurisdiction. The residence of a minor Vermont student for educational purposes is generally 
where either of his or her parents legally resides.23 If a student resides with one parent, but 
attends school in the district of his or her other parent’s Vermont residence, the district of 
attendance is the district responsible for providing a FAPE. 
 

                                                 
20  See 34 C.F.R. § 104.3 (f) 
21 Protecting Students With Disabilities, OCR Guidance 2005, as revised after 2008 Amendments, No. 37 
22 OCR Policy memorandum (1992) 
23 16 V.S.A. § 1075 (a)(1) 
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The educational setting must be the regular educational environment unless it is demonstrated 
that the education of the person in the regular education environment, with the use of 
supplementary aids and services, cannot be achieved satisfactorily.24 This mainstreaming 
requirement applies to nonacademic settings and extracurricular activities as well, such as meals, 
recess, athletics, clubs etc. to the extent appropriate to the needs of the student in question.25 
OCR has consistently maintained that public elementary and secondary schools must 
provide academic program accommodations to eligible students regardless of their cost.26 
When two accommodations would each be adequate to meet the FAPE standard, the lower cost 
accommodation may be chosen.  
 
If a district contracts with alternative education programs, the district must insure that a student 
with a disability has an equal opportunity to participate in alternative education, even if the 
programs themselves do not receive any federal funds.27  
 
Parental Responsibilities to Pay For Accommodations For Students In Choice Towns Or 
When Placed In A Private School As Part Of A Public School 504 Plan.  
 
When a Vermont school district pays tuition to an independent school on behalf of a resident 
student, the cost of accommodations to the student’s program required by Section 504 may not 
be charged to the parents of that student. OCR has indicated that an independent school may  
include the cost of Section 504 accommodations in its regular tuition charge. Under Vermont  
 
law, the resident district of the student would then be obligated to pay the tuition amount allowed  
under Vermont’s tuition statutes. If the independent school bills the cost of accommodations 
separately, the district of residence and the independent school must determine whether, under 
any applicable agreement they may have, the separate charge will in fact be paid by the resident 
district. Section 504 does not dictate an answer to this question. OCR has advised that it is a 
matter for the sending district and receiving school to resolve. It may be resolved in any manner, 
so long as the parents are not required to pay the additional amount, and so long as there is no 
delay in providing needed services to the child. 28  

 
Parental Placement of Children in Independent Schools as an Alternative to Publicly 
Funded Education. 
 
Federal regulations prohibit recipient independent schools from excluding students with 
disabilities for whom they are able to provide an appropriate education with “minor 
adjustments.”29 If parents privately place a child in a recipient independent school, the school 
may add a surcharge, or increase its tuition charge, to pay for the cost of providing Section 504 
accommodations. The Section 504 regulations limit the amount of this charge somewhat. The 
regulations provide that an independent school may not charge more for the provision of an 
appropriate education to students with disabilities than to non-disabled students “except to the 

                                                 
24 34 C.F.R. § 104.34 
25 34 C.F.R. § 104.34 (b) 
26 Letter to Zirkel, 16 ELHR 1177 (OCR 1990)( The reasonable accommodation standard does not apply to the 
FAPE requirement for 504 students.) 
27 34 C.F.R. § 104.3 (f); 29 U.S.C. § 794(b)(3)(A)(ii)  
28 Letter to Yudien, March 7, 2000 (OCR) 
29  34 C.F.R. § 104.39(a) 
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extent that any additional charge is justified by a “substantial increase in costs.”30 Federal law 
does not specify what constitutes a “substantial increase in costs.”  

 
SECTION 504 AS COMPARED TO THE IDEA 

 
Those familiar with the requirements of IDEA will notice the similarity in the reference to 
FAPE. However, the Section 504 standard of what is “appropriate” differs from the IDEA 
“appropriate” standard. The IDEA requires a program to be individually designed and reasonably 
calculated to provide educational benefit. Under Section 504, an appropriate program must be 
individually designed to meet the needs of the student as adequately as the needs of non-disabled 
students are met. For example, a policy of providing one hour per day of homebound instruction 
to all persons with disabilities would violate this standard because it fails to consider the 
individual needs of students. The Section 504 FAPE standard also requires that teachers be 
trained in the instruction of persons with the particular disabilities they are assigned to teach, and 
appropriate materials and equipment must be available. 
 

Eligibility 
 
The IDEA lists disabling conditions that entitle a child to special education. Additionally, in 
order to be entitled to receive services under the IDEA and Vermont law, the disabling condition 
must have an adverse effect on a student’s education and result in a need for special education. In 
contrast, 504 does not define eligibility as precisely. 
 
Eligibility for a Section 504 plan is not limited to listed disabling conditions. Students may be 
disabled and eligible under Section 504, but not under the IDEA. However, if a child is eligible 
for special education, he or she will most likely be protected under Section 504 but this is not 
automatic. See Ellenberg v. New Mexico Military Institute, ___ F3d___; WL 1977486 ( C.A. 10 
2009.)  (Eligibility for special education does not automatically result in eligibility for 504 
purposes.); Cert denied, U.S.  12/14/09 (No. 09-429)( The U.S. Supreme Court denied the 
student’s petition for certiorari  effectively preserving the ruling by the Tenth Circuit.) 
 
Vermont’s current special education regulation, Rule 2362.2.6 of the State Board Manual of 
Rules and Practices (SBEM), states that when a special education evaluation and planning team 
(EPT) determines that a student has a disability, but is not eligible for special education, it shall 
recommend accommodations, as needed in such areas as assessment procedures, curriculum, 
material or programmatic adaptations, behavior management interventions, and supplemental 
aids and services. These recommendations must be included in the EPT report and the report 
must be referred to the student’s building administrator who shall arrange for a 504 team to 
consider whether the student needs a 504 plan. The EPT may act as a 504 team for the purposes 
of determining eligibility with the consent of the building administrator. 
 
Federal regulations also make clear that certain conditions, such as drug or alcohol addiction or 
heart disease, which would not be considered disabilities under the IDEA, may be disabilities 
under Section 504. While Section 504 requires that the condition “substantially limit a major life 
activity,” it need not necessarily adversely affect the student’s educational performance in order 
to qualify him or her for Section 504 accommodations in the school setting. 
 

                                                 
30  34 C.F.R. § 104.39 (b) 
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A medical diagnosis alone is not sufficient to qualify a student for a 504 plan. However, a 
physician’s diagnosis may be considered along with other sources of information in evaluating 
the student. 31 
 
Examples of potentially qualifying disabilities under Section 504 that may not typically be 
covered under the IDEA are: 
 

• Communicable diseases: AIDS, AIDS related complex (ARC) or asymptomatic carriers 
of the AIDS virus (HIV), tuberculosis; 

 
• Temporary disabling conditions32: Students injured in accidents, or suffering short-term 

illnesses. 
 

• Attention Deficit Disorder - Attention Deficit Hyperactivity Disorder (ADD/ADHD) 
where the adverse effect on educational performance required for special education 
eligibility is not shown; 

 
• Chronic asthma and severe allergies; 

 
  

• A physical condition such as spina bifida, hemophilia and conditions requiring children 
to use crutches, wheel chairs or other assistive devices; 

 
• Diabetes; or  

 
• Allergies. 

 
Evaluations 

 
 The Section 504 regulations require that, if a student “needs or is believed to need special 

education or related services,” the district must evaluate the student at its own cost prior to initial 
placement in a regular or special education program and before any “significant change in 
placement.”33 
 
An evaluation meeting particular criteria is not required when neither the district nor the parents 
believe that the child is in need of special education or related services. However, the district 
should have current medical or other information in order to make needed accommodations to 
the student’s program. A medical diagnosis alone is not sufficient to automatically qualify a 
student for a 504 plan but would warrant consideration of whether an evaluation is appropriate.   
 
The district must establish policies and procedures for evaluation and placement that assure that 
tests and other evaluation materials: 
 

• Are administered by trained personnel and valid for the purpose of the evaluation; 
 

                                                 
31 Protecting Students With Disabilities, OCR Guidance 2005 as revised after 2008 Amendments, No. 24 
32 Id. at No. 34  
33 34 C.F.R. § 104.35 (a) 
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• Are tailored to assess educational need and are not merely based on IQ scores; 
 

• Reflect ability to learn or achievement or whatever else the tests intend to measure and do 
not reflect the student’s impaired sensory, manual or speaking skills (unless the test is 
designed to measure these particular deficits).34 

 
 If a parent refuses to consent to a 504 evaluation the school district may request a due process 

hearing and seek a decision ordering such an evaluation. 35  
 

Independent Evaluations 
        
 Unlike the IDEA, there is no right to an independent evaluation under Section 504. Although  
 school districts are not required by Section 504 to fund independent evaluations, a school  
 district should consider independent evaluations provided by parents when interpreting 
 evaluation data and making placement decisions. In at least one instance, the OCR has said that 
 meeting the regulatory requirement that information from a variety of sources be considered  
 when making placement decisions obligates a district to consider an independent evaluation 
 obtained by a parent.36  

 
Consent to 504 Services 

 
 If a parent refuses to consent to 504 services for an eligible student the school may request a due 

process hearing to seek an order compelling the student’s participation in a 504 plan.37 Federal 
regulations enacted in December of 2008 expressly prohibit a school district from using due 
process proceedings to override a parent’s refusal to consent to special education services.38 

 
IEPS 

 
Although Section 504 does not require a school district to develop an IEP with annual goals and 
objectives for a student eligible under Section 504, it is recommended that the district document 
in writing that the 504 Team met and arrived at the agreed- upon services. The resulting Section 
504 “plan” must be reviewed and updated at least annually. The use of an IEP is one means of 
meeting the Section 504 standards.39 

 
Related Services 

 
When it comes to the provision of “accommodations” or “related aids and services,” there is little 
distinction between IDEA and Section 504. According to the Federal regulation that defines a 
free appropriate education for Section 504 purposes, a school must provide: 
 

• regular or special education and related aids and services that. are designed to meet  
 

 
                                                 
34 34 C.F.R. § 104.35 (b)(3) 
35 Protecting Students With Disabilities, OCR Guidance 2005 as revised after 2008 Amendments, No. 27 
36 Randolph (MA) Public School, 21 IDELR 816 (OCR 1994). 
37 Protecting Students with Disabilities, OCR Guidance 2005 as revised after 2008 Amendments, No. 43  
38 34 C.F.R. §  300.300 (b)(4) 
39 34 C.F.R. § 104.33 (b)(2) 
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     individual educational needs of disabled persons as adequately as the needs of          
     nondisabled persons are met.40 

 
The IDEA provides a non-exclusive list of “related services.” Section 504 does not provide such 
a list, but services such as counseling, transportation and residential placements are specifically 
mentioned in the Section 504 regulations, in addition to “nonacademic and extracurricular 
services”.41 If a public or private residential placement is necessary to provide a FAPE, the 
placement, including non-medical care and room and board, must be provided at no cost to the 
student or his/her parents. If a recipient school refers a student off site for aids, benefits or 
services necessary to provide a FAPE then the recipient must ensure that adequate transportation  
is provided at no greater cost to the student or his/her parents than would be incurred if the aids, 
benefits or services occurred on site.42 

 
Transition Services 

 
Transition services, explicitly required for students by the IDEA since 1990, are not required by 
the Section 504 regulations.  

 
Extended School Year Services 

 
The IDEA regulations of 1999 require that extended school year (ESY) services be provided to 
special education students when IEP teams make individually based determinations that such 
services are necessary. The Section 504 regulations do not address the provision of ESY services 
for students who are eligible only under Section 504. In a small number of instances, OCR has 
interpreted the Section 504 regulations to require the provision of ESY services, but only when 
the individual needs of a student are considered and shown to require an extended school year in 
order to provide a FAPE.43  
 
When a school district provides extended school year programs to students generally, it may not 
exclude disabled students from those programs on the basis of their disabilities. Nor may a district 
provide ESY services to students with certain disabilities while excluding students with other 
disabilities; a district may not discriminate between particular disabilities.  
 

Transportation 
 
If a district places a student in a program not operated by the district, the district must assure that 
adequate transportation to and from the program is provided at no greater cost than the parent 
would have paid to transport the child to the district.44 If a district provides transportation to all 
its students within a certain geographic area, it may not discriminate in its provision of 
transportation to students with disabilities.45   Under Vermont law providing transportation is left 
to the discretion of the local school board.46  
 

                                                 
40 34 C.F.R. §104.33 
41 34 C.F.R. §§ 104.33 (c )(2) & (3) and 104.37 (a)(2) 
42  See 34 C.F.R. § 104.33 ( c )(2) 
43 See e.g. Baltimore City (MD) Public Schools, EHLR 352:185 ( OCR 1989) 
44 34 C.F.R. § 104.33 (c)(2). 
45 34 C.F.R. § 104.4 (b)(i) 
46 16 V.S.A. § 1222 
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Residential Placement 
 
The Section 504 regulations provide that “(I)f placement in a public or private residential 
program is necessary to provide a free appropriate public education to a person with a disability 
because of his or her disability, the program, including non-medical care and room and board, 
shall be provided at no cost to the person or his or her parent or guardian.”47 Under Section 504, 
such a placement would be required only when it is shown that the student cannot receive an 
appropriate program any other way. 

 
Unilateral Out-of-District Placements 

 
If the district offers a free appropriate public education to a student but the parent chooses to 
place the child elsewhere, the district is not responsible to pay for the placement chosen by the 
parent.48 This is substantially the same as the unilateral placement provision in the IDEA. If a 
district’s program is appropriate and a parent places a child in an independent school, the district 
is not responsible for the student’s tuition, nor is the school district required to provide the 
special education or Section 504 component in the independent school setting. 
 
The Section 504 regulations also provide that, when there is a disagreement between a parent and 
a school district about whether the district has made a FAPE available, or has met its financial 
responsibilities, the disagreement should be resolved through a due process hearing.49’ A school 
district may provide Section 504 services at an independent school, or at other agreed upon 
locations, as long as the parents and district agree, and there are no other legal constraints such as 
those that might be imposed by a placement in a religious school. 
 

Placement Procedures 
 
As under the IDEA, in interpreting evaluation data and making placement decisions, the district 
must: 
 

• Draw upon information from a variety of sources; 
 

• Assure that all information is documented and considered; 
 

• Ensure that the placement decision is made by a group of persons including those who 
are knowledgeable about the child, the meaning of the evaluation data and placement 
options;  

 
• Ensure that the student is educated with his/her non-disabled peers to the maximum 

extent appropriate.50 
 
 
 
 

                                                 
47 34 C.F.R. § 104.33 (c)(3) 
48 34 C.F.R. § 104.33 (c)(4) 
49 Id. 
50 34 C.F.R. §  104.35 (a) & (c) 
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Reevaluations 
 
Section 504 requires “periodic” reevaluations. Unlike the IDEA, Section 504 contains no 
specified time frame. However, school districts will be in compliance if they utilize reevaluation 
procedures “consistent with the IDEA”, although this is not required.51 Additionally, Section 504 
requires a reevaluation before any significant change in placement.52 
 
Although the term is not defined in the Section 504 regulations, OCR has defined “significant 
change in placement” as a substantial and fundamental change in a student’s educational 
program.53 While a change from a mainstream classroom to a restrictive resource room for a 
majority of the school day would clearly constitute a significant change,54 a change in 
instructional methods not specified in a Section 504 plan would not.55 As a general rule, a student  
 
who will receive the same services in a new environment will not experience a significant 
change in placement.56 
 
One change of placement that does not require the re-evaluation of a 504 student is graduation 
from high school. The requirement that a special education re-evaluation take place prior to the 
graduation of a special education student was removed from the IDEA and its regulations in 
1997 and 1999 respectively. Prior to 1997, OCR had said that while it considered it “advisable” 
that a “formal” determination of eligibility for graduation be made by a Section 504 student’s 
“evaluation team,” it acknowledged that this was not a requirement of Section 504.57 

 
Least Restrictive Environment 

 
In order to remove a child with a disability from the regular educational environment, a district 
must demonstrate that education of the student in the regular environment with the use of 
supplementary aids and services cannot be achieved satisfactorily.58 When a student is educated 
in a self-contained environment with other disabled students, consideration must be given to 
providing extracurricular activities and services, including meals and recess, in a mainstream 
setting.59 Again, the decision to remove a student from the mainstream setting must be based on 
an analysis of the individual student’s needs.60 
 

Stay Put 
 

The Vermont State Board of Education Manual of Rules and Practices includes a rule governing 
the due process hearing procedures under Section 504.  See p. 18. Parents or guardians must be 
notified of the right to request a hearing regarding the identification, evaluation, or educational 
placement of students with disabilities. Unlike the IDEA, Section 504 does not have an explicit 
“stay put” provision. “Stay put” operates in the special education context to require that a student 
                                                 
51 34 C.F.R. § 104.35 (d) 
52 34 C.F.R. § 104.35 (a) 
53 Harlowton (MT) Public Schools, 26 IDELR 1156 (OCR 1997) 
54 See e.g., Fairbanks (AK) North Star Borough Sch. Dist., 22 IDELR 856 (OCR 1994) 
55 See e.g., Montebello (CA) Unified Sch. Dist., 20 IDELR 388 (OCR 1993). 
56 34 C.F.R. Part 104, Appendix A, § 25.  
57 Letter to Runkel, 25 IDELR 387 (OCR 1996) 
58 34 C.F.R. § 104.34 (a) 
59 34 C.F.R. § 104.34 (b) 
60 See e.g., Montgomery County (MD) Public Sch.,19 IDELR (OCR 1992) 
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be maintained in his or her current educational placement when his or her parent contests a 
proposed change of placement by filing a request for a due process hearing. 
 

         Although the Section 504 regulations do not contain a similar requirement, OCR has advised  
 
 that, in its view, “stay put” is inherent to the procedural safeguards requirements of Section 504. 

In a 1995 response to an inquiry on this point, OCR observed that, “(A)lthough the Section 504 
regulation contains no specific ‘stay put’ requirement, the Section 504 regulation does require 
school districts to provide procedural safeguards to students and their parents or guardians 
regarding the identification, evaluation and placement of students with disabilities.” From this 
requirement, concluded OCR, follows an implied “stay put” requirement. “To say that a school 
district can go ahead and implement a change of placement, even though the parent has a right to 
challenge the change, seems to undermine the rights given by due process.”61 Thus, OCR  

 
 believes that a fair due process system would encompass the school district waiting for the 

results of the process before making the change. 
 

Discipline 
 

Unlike federal special education regulations, the federal regulations for 504 students do not 
specify any particular requirements for disciplinary actions. 62 However, the general procedural 
safeguards requirements under Section 504 (notice, an opportunity for the parents or guardian of 
the child to examine relevant records, an opportunity for an impartial hearing with representation 
by counsel and a review procedure) apply to a change in educational placement. 63  Whenever a 
Section 504 student is suspended for more than 10 consecutive days, or more than 10 
cumulative days in a school year that constitute a pattern, it is a significant change in 
placement. A “suspension” is a removal from a child’s current educational placement to a 
setting where the child is no longer able to benefit from the accommodations provided under his 
or her Section 504 plan and make reasonable progress in the general curriculum. An “in school 
suspension” may or may not be a change in placement. It most likely will be considered a 
significant change in placement when the setting of the suspension deprives a child of access to 
the general curriculum, or does not allow participation with peers in nonacademic settings, such 
as the school lunchroom. It is important to note that a suspension for part of a day counts toward 
the 10-day limit. 
 
If students who are not disabled are subjected to suspensions for particular violations of school 
rules, disabled students may also be suspended for the same violations, for up to 10 days in a 
school year. 
 
The Vermont State Board of Education has adopted rules governing disciplinary procedures for  
all students and  for students who are not eligible for special education but who are, or may be, 
qualified individuals with disabilities under Section 504.  
 
SBEM Rule 4311.1, applicable to all students, concerns short-term suspensions from school 
which are generally regarded as 10 days or less. In such instances the student and his/her parent 
or guardian must be given the opportunity for an informal hearing before an appropriately  
                                                 
61 Letter to Zirkel, 22 IDELR 667 (OCR 1995).  
62 34 C.F.R., Part 104 
63 34 C.F. R. § 104.36 
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designated school official. This is an opportunity for the student and parent/s to be informed of 
the charges and the evidence against the student and for the student to tell his/her side of the 
story. A written decision regarding the disciplinary outcome must then be provided to the 
student’s parent/s or guardian/s. 
 
SBEM Rule 4311.2, applicable to all students, concerns long term suspensions or expulsions. In 
these instances the student and his/her parents or guardians must be given an opportunity for a 
formal evidentiary hearing before the school board. Parents/guardians have the right to advance 
notice of the charges, they may have an attorney present to represent the student and they have  
the opportunity to present evidence and cross examine witnesses. Such hearings are held in 
executive session.64  
 
A Vermont statute, 16 V.S.A. § 1162 (a), concerning discipline generally allows for the 
immediate removal of a student from school when the student is a “continuing danger to persons 
or property or an ongoing threat of disrupting the academic process of the school.” In addition, if 
a student brings a firearm (as that term is defined in the federal Gun-Free School Act) to school, 
a Vermont statute, 16 V.S.A. § 1166, requires the school district to report the student to a law 
enforcement agency and expel the student for not less than one calendar year. The statute allows 
the school board, in its discretion, to modify the expulsion, on a case by case basis. One of the 
stated circumstances which might warrant modification would be that the student is disabled and 
the misconduct is related to the disability.65  
 
Vermont  statutes on student discipline must be read in conjunction with the Vermont State 
Board of Education rules,  SBEM  Rule 4312, concerning students who are receiving or may be 
eligible for 504 services. 
 
Before a currently eligible student who is receiving 504 educational services can be 
removed from his/her educational placement for disciplinary reasons for more than 10 
consecutive days in a school year the school district must conduct a reevaluation. Before a 
student who may be eligible for 504 educational services can be removed from his/her 
educational placement the district must conduct an initial 504 evaluation to determine 
eligibility for 504 educational services The same process must be used for removal from an 
educational placement for 10 cumulative days in a school year when the removals constitute a 
change in placement.  
 

. For all eligible students there must be a determination by the student’s 504 team as to 
whether specific misconduct is caused by the child’s disability.  The manifestation 
determination may not be made until an initial evaluation or re-evaluation is completed. The  

 team applies the same criteria to make this “manifestation determination” as would be applied in  
 the case of a student eligible for special education. OCR has outlined the process that it expects 

to find if it is asked to investigate a complaint related to student discipline as follows: 
 

• “The group (making the determination) must be knowledgeable about the student and the 
meaning of evaluation data. 

                                                 
64 1 V.S.A. § 313 (a)(7) 
65 16 V.S. A. § 1166 (b)(2)(C) Other circumstances which might warrant modification of a mandatory expulsion are 
that the student was unaware that s/he brought or possessed a firearm at school, the student did not intend to use the 
firearm to threaten or endanger others or the student does not present a threat to others and a lengthy expulsion 
would not best serve the interests of the student.  
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• The group must also have available to it information that competent professionals would 

require, such as psychological evaluation data related to behavior. 
 

• The relevant information must be recent enough to afford an understanding of the 
student’s current behavior. 66 

 
If it is determined that the misconduct is caused by the disability, the Section 504 team 
must consider alterations to the child’s Section 504 plan, and may change the student’s 
educational placement if a change is found by the team to be appropriate. The team may also 
consider the implementation and enforcement of a behavior management plan as part of the 
student’s overall Section 504 plan. 
 
Students who are not qualified students with disabilities under 504 or who meet Section 504 
eligibility requirements but the misconduct is not a manifestation of their disability may be 
suspended or expelled for misconduct on the same basis as non-disabled students. Under these 
circumstances, the school district is not required to continue educational services during the 
period of suspension or expulsion but may do so in their discretion.  In contrast, after 10 
consecutive days of removal (or cumulative days that constitute a pattern), IDEA eligible 
students are entitled to continued educational services during periods of suspension or expulsion. 
 
Weapons: 
 
 If a 504 student possesses or carries a weapon to school or at a school function, the student may 
be placed in an interim alternative educational setting ( IAES) for up to 45 days, determined by 
the 504 team.67 The team shall also determine the services to be provided in this setting.68 If the 
parent disagrees with the disciplinary action taken by the school they may request a due process 
hearing or, in lieu of such hearing, they may file a complaint with OCR . 69 A hearing officer, in 
an expedited due process hearing  may order a change in placement to an appropriate interim 
alternative setting for not more than 45 calendar days if the hearing officer finds by a 
preponderance of the evidence that: 
  
 1. Maintaining the student in his or her current placement is substantially likely to result 
in injury to the child or others and; 
 
 2. The proposed IAES will enable the student to progress in the general curriculum. The 
services and modifications made for the student in the interim alternative placement must be 
designed to address and prevent the students offending behavior.70The 504 team must meet prior 
to the end of the 45 day interim placement to determine the student’s ultimate placement. 
  
Drugs/Alcohol: 
 
Possession of illegal drugs or alcohol at school functions may remove an otherwise eligible 

                                                 
66  See e.g. Bryon County  GA) Sch.. Dist., 20 IDELR 930 (OCR 1993). 
67 In the event of an emergency requiring an immediate removal of the student an administrator may suspend the 
student for not more than ten days while this process is occurring. 
68 SBEM Rule 4312 (7) 
69 SBEM Rule 4312 (8) 
70 SBEM Rule 4312 (9) 
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student from the disciplinary protections of Section 504. This will be true if the student is being 
disciplined on the same basis as students without disabilities for violating school rules against 
drugs and alcohol, and the student is a current user of illegal drugs or alcohol. 71 The  
disciplinary protections of Section 504 do not apply a student is being disciplined for use or 
possession of illegal drugs or alcohol at school or at a school function and the student is a 
current user of illegal drugs or alcohol.  
 

    The IDEA imposes two other requirements on the discipline of special education students that do 
 not apply to Section 504 students who are subjected to disciplinary action: functional behavioral 
 assessments and behavior intervention plans, required by the IDEA and federal and state special  
 education regulations, are not explicitly required for a Section 504 student. However, OCR has  
 said that under some circumstances providing a FAPE to a child under Section 504 might require  
 a “behavior management plan,” the purpose of which would be to address “. . .repeated or  
 serious misconduct such that modifying the child’s negative behavior becomes a significant  
 component of what actually takes place in the child’s educational program.”72 
 
     The State Board rule governing discipline procedures for Section 504 students provides for due 
 process hearings to resolve disagreements between parents and school districts over discipline. 
 Parents may also seek redress through the OCR complaint process.73 

 
Procedural Protections and Appeal Rights 

 
Unlike the federal regulations promulgated under the IDEA, the federal regulations for 504 do 
not establish specific procedures for particular events. Rather, the 504 regulations require 
recipients to establish and implement: 
 

• a system regarding the identification, evaluation and placement of students who are 
believed to need special instruction or related services that includes notice, an 
opportunity for the parents or guardians to examine relevant records, an impartial 
hearing with opportunity for participation by  the student’s parents or guardian and 
representation by counsel and a review procedure.74 

 
Vermont’s current special education regulation, SBEM Rule 1253, states that conflicts and 
alleged violations under Section 504 may be resolved through a due process hearing in the same 
manner as for a special education due process hearing. The procedures set forth in SBEM Rule 
2365.1.6.1 and the time limits set forth in 16 V.S.A § 2957 apply to 504 hearings. Hearing  
 
Officers may award declaratory and injunctive relief but not money damages, costs or attorneys 
fees.  
 

DISCRIMINATION UNDER SECTION 504 
 

Discrimination under Section 504 occurs when a recipient: 
 
                                                 
71 Protecting Students With Disabilities, OCR Guidance 2005 as revised after 2008 Amendments Nos. 16 & 17;  
SBE Rule 4312 (10). 
72 See e.g. Elk Grove Unified School Dist., 25 IDELR 759 (OCR 1997). 
73 SBEM Rule 4312 (8) 
74 34 C.F.R. § 104.36 
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• Denies a qualified person with a disability the opportunity to participate in or 
benefit from an aid, benefit or service that is afforded non-disabled students.75 For 
example, students with disabilities may not be denied credit on the basis of poor 
attendance when their absences are caused by their disability. Nor may a school expel or 
impose a long-term suspension on a student for misconduct that is a manifestation of the 
student’s disability unless this a consequence of  the possession/use of alcohol or illegal 
drugs at school or at a school function.  See p. 18  
 
One area of frequent concern is how to include students with disabilities in academic 
recognition programs. In 1996, OCR clarified its position on issues related to grading and 
awarding academic honors to students with disabilities. In general, OCR states that school 
districts should recognize academic accomplishments by students with disabilities. OCR 
does not require, however, that, in doing so, districts significantly alter their standards for 
receiving honor roll or class rank distinctions.76  Eligibility for honor roll and academic 
awards cannot be denied automatically on the basis of disability status under IDEA or 
Section 504. 77 

 
The use of eligibility standards for class ranking or honor roll designation is permitted, 
but the standards must be objective, and must not arbitrarily exclude disabled students.  
 
For example, grades may be weighted for certain advanced classes, but students with 
disabilities may not be arbitrarily excluded from those classes.78 
 

      Report cards may contain information about student disabilities, special education 
services and modified course content as these are provided to parents so that they can 
monitor a child’s progress or level of achievement. Therefore there is an expectation of 
confidentiality.  Transcripts are intended to inform post secondary institutions or 
prospective employers of a student’s academic credentials and achievements. Therefore, 
transcripts may not contain information about student disabilities or special education 
services. Transcripts may indicate classes with modified or alternate curricula by the use 
of a symbol such as an asterix as long as this does not specifically indicate a disability. A 
school may disclose the fact that a student has taken special education classes to a post- 

 
 secondary institution where the parent/ student have knowledge of what information is on 

the transcript and have given written consent79 
 

• Failing to afford a qualified person with a disability an opportunity to participate in 
or benefit from an aid, benefit, or service that is equal to that afforded others.80 For 
example, Section 504 requires that disabled students be provided an equal opportunity to 

                                                 
75 34 C.F.R. § 104 (b)(1)(i) & (ii) 
76 See e.g. Perry (OH) Public Sch. Dist., 41 IDELR 72 (OCR 2003) (Student’s lack of participation in 
extracurricular activities was not related to her disability and school was not required to alter this participation 
standard for purposes of admission  to Honor Society.) 
77 See e.g. Hornstein v. Moorestown Board of Education, 263 F. Supp 2d 887 (D.N.J. 2003)  (Restraining order 
issued against school district preventing it from changing policies on determining who would be valedictorian to 
prevent student with chronic fatigue syndrome from becoming valedictorian.) 
78  Letter to Runkel, 25 IDELR 387 (OCR 1996)  
79 Questions and Answers on Report Cards and Transcripts for Students with Disabilities Attending Public 
Elementary and Secondary Schools (OCR 2008)  
80 34 C.F.R. § 104.4 (b)(1)(ii) 
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participate in extracurricular activities. Providing an equal opportunity does not mean that 
the standards of participation must be altered for students with disabilities. It means that 
disabled students must be given an equal opportunity to meet the participation 
requirements of athletic or other extracurricular activities, If an accommodation will 
allow a disabled student to participate in an activity, it may be required, although, unlike 
accommodations to academic programs required to provide a FAPE, there is a limit to the 
extent to which a school must alter its non-academic program through an 
accommodation. The general rule is that a school need not “fundamentally alter the 
nature of a program” in order to allow the participation of a student with a disability. 81  

 
 Some examples of OCR decisions concerning discrimination in extracurricular activities   
 are as follows: 

 
o Clovis ( CA) Unified School District, 52 IDELR, 109 LRP 31672 (OCR 2009)-OCR 

determined that the school district discriminated against a student with diabetes by 
requiring both parents to  attend a multi-day outdoor field trip at their own expense 

o as a condition of the medical support for the student’s participation. In addition the  
district required the parents to agree to have another parent act as the medical 
support person.  The imposition of additional expenses, time commitments and risk 
 
served to unnecessarily burden, deny or limit equal educational opportunity and 
participation of students with disabilities.  

 
o Chattahooche County (GA) School District, 108 LRP 57787 (OCR 2008)-OCR 

determined that the school district discriminated against a child with cerebral palsy 
when it informed the grandmother that she would have to hire a one-on-one aide at 
her own expense as a condition for the student’s  participation in an after-school 
program.   There was no evidence that hiring the one-on-one aide was an undue 
burden on the school district. 

 
o Baldwin County (AL) School District, 51 IDELR 141, 108 LRP 68126 (OCR 2008)-

School District’s selective enforcement of “outside date” policy for homecoming 
discriminated against student with a mobility impairment who invited a girl with 
cerebral palsy to the homecoming dance.  
 

• Failing to provide aids, benefits, or services to a qualified person with a disability 
that are as effective as those provided to non-disabled persons.82 “Effective” means 
equivalent as opposed to identical. Moreover, to be effective, an aid, benefit or service 
need not produce equal results; it must merely afford an equal opportunity to achieve 
equal results. This is referred to by OCR as the “commensurate opportunity standard,” 
and it is applied to both services and facilities83 

                                                 
81 OCR has stated that “providing extra supervision to a handicapped child ordinarily will not change the 
fundamental nature of the program or unduly burden a recipient.” At the same time OCR acknowledges that 
“considerable discretion” should be given to “recipients in determining what supplemental services are necessary in 
a particular case, since the 504 regulations provide no specific guidance.” See OCR Senior Staff Memoranda, 
Guidance on the Application of Section 504 to Noneducational Programs of Recipients of Federal Financial 
Assistance, 17 EHLR 1233 (OCR 1990). 
82 34 C.F.R. § 104.4 (b)(1)(iii) 
83 34 C.F.R. § 104.4 (b)(1)(ii) 
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• Providing different or separate aids, benefits or services unless such action is 

necessary to be as effective as the aids, benefits or services provided to non-disabled 
students.84 Although separate or different aids, benefits or services are not necessarily 
unlawful, a school district will generally have to justify such non-uniform treatment if 
OCR is asked to investigate a complaint on these grounds. 

 
• Aiding or perpetuating discrimination by providing significant assistance to an 

agency, organization or person that discriminates on the basis of disability.85 For 
example, a school would violate this standard if it sponsored student organizations that 
exclude persons with disabilities. 

 
OCR found a violation of this standard when it reviewed the Milwaukee, Wisconsin school 
choice program in 1990. Although many of the schools involved in that program were private 
parochial schools  that received no federal funds directly, OCR found them to be subject to 
Section 504 because the choice program itself was subsidized by a covered entity-the state.  
 
Since the Section 504 regulations do not allow a covered entity to contract or “enter into 
arrangement” with any other entity that discriminates against qualified individuals with  
 
disabilities, the state was obligated to ensure that all schools participating in the choice 
program complied with Section 504 requirements.86 

 
• Denying a person with disabilities the opportunity to participate as a member of a 

planning or advisory board strictly because of his/her disability.87 This provision was 
placed in the Section 504 regulations in order to ensure that qualified persons with 
disabilities have opportunities to serve on planning and advisory boards responsible for 
guiding federally funded programs or activities.88 

 
• Otherwise limiting the enjoyment of any right, privilege, advantage or opportunity 

enjoyed by others.89 
 

• In determining the site or location of a facility makes selections which effectively 
exclude persons with disabilities, denies them the benefits of, or otherwise subjects 
them to discrimination.90 This provision would be violated if a school district placed 
students with disabilities in inferior facilities, or unnecessarily restrictive classrooms due 
to a lack of classroom space. 

 
 The Section 504 regulations include a “comparable facilities” requirement that is specific 
to educational settings. The first rule stated by the regulations is that a student with a 
disability must be educated “with persons who are not (disabled) to the maximum extent 

                                                 
84 34 C.F.R. § 104.4 (b)(1)(iv) 
85 34 C.F.R. § 104.4 (b)(1)(v) 
86 OCR Staff Memorandum, 22 IDELR 669 (OCR 1990). 
87 34 C. F.R. § 104.4 (b)(1)(vi). 
88 See 34 C.F.R. Part 104, Appendix A 
89 34 C.F.R. § 104.4 (b)(1)(vii) 
90 34 C.F.R. § 104.4 (b)(5) 
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appropriate to the needs of the (disabled) person.”91 Only when it is demonstrated by the 
recipient that the education of the person in the regular environment with the use of 
supplementary aids and services cannot be achieved satisfactorily may the recipient 
choose a setting other than the regular education environment.92 If separate facilities are 
provided for disabled students because they are necessary to provide an appropriate 
education, the regulations require that the separate facilities and the services and 
activities provided therein be comparable to the other facilities, services and activities of 
the recipient. 93 

 
• Failing to adequately respond to allegations that a disabled student has been 

harassed on the basis of his or her disability.94 Harassment of students based on  
disability, or failure to respond to allegations of disability-based harassment, are also 
potential violations of the ADA and Vermont law.95 

The nondiscrimination requirements apply to students who, although not currently disabled, are 
believed to be disabled and are denied benefits as a result. They also apply to students who were 
disabled in the past and denied benefits as a result of their past disability. It would be unlawful 
discrimination, for example, to deny a student who had recovered from a disabling condition the 
opportunity to participate on an equal basis with other students in a school’s athletic activities.96 
 
Parents and family members who meet the definition of qualified persons with disabilities are 
also protected by Section 504 and the ADA and have a right to accommodations and services 
that will allow them to have an equal opportunity to participate in school and school sponsored 
programs and activities. 

 
Independent Schools 
 

• The Section 504 regulations limit the obligation to alter programs in independent schools 
by requiring that independent school programs must be available to qualified individuals 
with disabilities so long as only “minor adjustments” are needed to make the program or 
activity accessible.97  

 
504 AND ACCESSIBILITY 

 
The accessibility requirement of 504 is as follows: 
 

• No qualified handicapped person shall, because a recipient’s facilities are inaccessible to 
or unusable by handicapped persons, be denied the benefits of, be excluded from 
participation in, or otherwise be subjected to discrimination under any program or 
activity.98 

                                                 
91 34 C.F.R. § 104.34 (a) 
92 Id. 
93 Id at § 104.34 (c) 
94See e.g. Nordinia Hill (OH) City School District, 25 IDELR 233 (OCR 1996); Willamina (OR) School District 30J, 
27 IDELR 221 ( OCR 1997) 
95  Vermont school districts and independent schools are required to have policies prohibiting harassment. 16 V.S.A. 
§§ 166 (e) & 565. Harassment is a form of unlawful discrimination against a member of a protected category, such 
as a person with a disability. See 16 V.S.A. §11(a)(26) (definition of harassment). 
96  See OCR Senior Staff Memorandum, 19 IDELR (OCR 1992) 
97  34 C.F.R. § 104.39 (b) 
98 34 C.F.R. § 104.21 
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Section 504 defines the term “facility” rather broadly to include all or any portion of buildings, 
structures, equipment, roads, walks, parking lots, or other real or personal property or interest in 
such property. 99 However, the age of a facility will determine the extent to which alterations will 
be required to make it fully accessible. 
 
504 regulations apply different accessibility requirements depending on whether a building 
constitutes an “existing facility” or “new construction.” Buildings for which construction 
commenced prior to June 3, 1977 are existing facilities. 100 
 
Facilities constructed prior to June 3, 1977101 need not necessarily be made accessible so long  
 
as the program or activity, considered overall, is readily accessible to persons with disabilities. A 
public school district or recipient independent school with existing facilities is not required to 
make each existing facility or every part of an existing facility accessible or usable by 
individuals with disabilities. It would not be necessary to make every school in a district 
accessible. Rather programs and activities must be operated so that when viewed in their entirety 
they are readily accessible. Structural changes to existing facilities are not required if other 
methods are effective in achieving accessibility.  For example, the accessibility requirements for 
existing facilities may be met by redesigning equipment, and reassigning classes, services or 
programs to accessible buildings.102 So long as there are other methods that are as effective in 
achieving ready access, a district need not undertake structural changes to a building.103  A 
determination of whether or not facilities are accessible must take into account the particular 
limitations imposed by the disability/ disabilities. 
 
All students must be afforded an equal opportunity to enjoy the full range of services offered by 
the district. If a district runs one school with a specialized program, students may not be denied 
access to the program merely because of accessibility problems. For example, if a school 
district’s orchestra /band has its weekly rehearsals at a particular school location, that location 
must be accessible. 
 
Buildings or additions constructed after June 3, 1977 must be designed and constructed to 
allow persons with disabilities to access and use them readily. 104 For example, multilevel 
buildings should have ramps or elevators, accessible bathrooms, and doorways constructed wide 
enough for wheelchairs. Contractors should be familiar with accessibility requirements. 
 
To the maximum extent feasible, all facilities altered after June 3, 1977, must be altered to 
allow accessibility and usability by persons with disabilities.105 For example, if a school district 
adds on a wing to a building, the wing must be made accessible. Or, if a storage room is 
modified into a classroom, modifications, such as widening the doorway, must be made. 
 

 

                                                 
99 34 C.F.R. § 104.3(i)  
100 34 C.F.R. § 104.22 
101 This is the effective date of the 504 regulations. 
102 34 C.F.R. § 104.22 (b) 
103 34 C.F.R. § 104.22 (b). 
104 34 C.F.R. § 104.23 (a) 
105 34 C.F.R. .§ 104.23 (b) 
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This provision covers the occasional instance where the nature of an existing facility is such as to 
make it impractical or prohibitively expensive to renovate in a manner that results in its being 
entirely accessible. However, in all of these instances, the alteration should provide the maximum 
amount of physical accessibility that is feasible.106 
 
Federal regulations require that public school districts and recipient independent schools with 
existing facilities adopt and implement procedures to inform interested persons, including 
persons with impaired vision and hearing, about how they can obtain information regarding the 
existence or location of services, activities and facilities that are accessible and useable by 
individuals with disabilities.107  
 
Some examples of OCR decisions on accessibility are as follows: 
 
James A. Garfield (OH) Local School District (OCR 2009), 52 IDELR 142, 109 LRP 27771- 
OCR found numerous violations of the accessibility requirement as applied to a mobility 
impaired student. These violations included: the lack of accessible parking; a path to the only 
accessible entry that not usable for someone in a wheelchair in that it was gravel and the slope 
was too steep; doorknobs that required tight grasping; a table in the entryway that limited clear 
space for a wheelchair; no elevator or wheelchair lift even though classes were held on all four 
floors; restrooms that were only accessible by stairs and; water fountains that were too high. 
 
 Los Angeles (CA) Unified School District (OCR 2009), 109 LRP 5471 - Although a California 
School District had a process in place to provide program accessibility (at another site) to 
students at a school that was physically inaccessible to persons with mobility impairments, the  
 
school district violated 504 requirements when it failed to provide the public with notice of this 
process.     
 
Kansas City (MO) School District (OCR 2009), 52 IDELR, 109 LRP 31145- A lack of 
wheelchair seating for basketball fans in a school gymnasium violated 504 and ADA 
requirements. The gymnasium’s seating capacity was 1, 2000 people but it only had three  
wheelchair seats. OCR concluded that the program when viewed in its entirety was not readily 
accessible and usable to spectators with mobility impairments; given the overall seating capacity 
the gymnasium it should have had 13 wheelchair seats. 
 
For further technical assistance on the facilities requirements of Section 504, contact the Office 
of Civil Rights. See Appendix  
 

PROCEDURAL REQUIREMENTS OF SECTION 504 
 
To be in compliance with Section 504, school districts must do the following: 
 

• Provide written assurance of nondiscrimination whenever the district applies for federal 
financial assistance for a program subject to Section 504.108 

 

                                                 
106  Id. 
107 34 C.F.R. § 104.22 (f). 
108 34 C.F.R. § 104.5 (a) 
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• Designate an employee to coordinate compliance with Section 504.109 It is not necessary 
to appoint a coordinator for each school building in a district that operates more than one 
school, but the district must identify a coordinator, and must provide that person’s name 
and telephone number on notices of nondiscrimination discussed in paragraph (4) below. 

 
• Provide grievance procedures to resolve complaints of discrimination.110 Grievance 

procedures must “incorporate due process standards and provide for the prompt and  
 

• equitable resolution of complaints.”111 OCR has ruled in complaint investigations that 
procedures that include reasonable time frames, an opportunity to present evidence, 
notification of the final decision and an appeal process are sufficient to comply with this 
regulatory requirement.112 
 
A grievance procedure like that afforded to parents under the Family Education Rights 
and Privacy Act (FERPA) for resolving disputes about student records would suffice. 
Such a procedure could lead to an impartial hearing provided by the school district. 

 
• Provide notice to students, parents, employees, unions, and professional organizations 

that the school district does not discriminate in admission or access to, or treatment or 
employment in, its programs or activities. Notice must also name the school district’s 
Section 504 coordinator. This notice must be included in “materials or publications 
containing general information (made) available to participants, applicants, or 
employees.”113 For example, notice complying with this requirement should be included 
in any handbooks distributed to students, parents, or employees.  

 
• At least annually undertake to identify and locate all Section 504 qualified disabled 

children in the district’s geographic area who are not receiving a public education and 
take appropriate steps to notify disabled persons and their parents of the school district’s 
obligations under Section 504. 114 This requirement is similar to, and may be met in 
conjunction with, the “child find” requirements of the IDEA. The Section 504 regulations 
do not specify the manner in which a district must conduct child find activities with 
regard to students not enrolled in its schools. Many districts comply by placing notices in 
newspapers and in area independent schools. 

 
• Provide parents and guardians with the following: 

 
o Notice of their rights, including their due process rights. See p.18 

 
o An opportunity to review relevant records.115 OCR has generally held that 

“relevant records” are any records subject to the Family Education Rights to 
Privacy Act (FERPA). In two instances, however, OCR has expanded the 
meaning of “relevant records” to include test protocols and notes taken by 

                                                 
109 34 C.F.R. § 104.7 (a) 
110 34 C.F.R. § 104.7 (b) 
111 Id.  
112 See e.g. Hayward (CA) Unified School District, 23 IDELR 107 (OCR 1995). 
113 34 C.F.R. §104.8 (a) 
114 34 C.F.R. § 104.32 
115 34 C.F.R. § 104.36 
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examiners and used to evaluate and determine placement for students who are, or 
are believed to be, disabled.116 

 
o An Impartial hearing.  Parents or guardians have the right to request a hearing 

regarding the identification, evaluation, or educational placement of students with      
disabilities. These hearings are governed by the rules adopted by the Vermont 
State Board of Education. See  p.18 

• Program Accessibility. Section 504 makes the exclusion of individuals with disabilities a 
form of unlawful discrimination when the exclusion is due to inaccessible facilities.117 

 
STUDENTS ADDICTED TO OR CURRENTLY USING ILLEGAL DRUGS OR ALCOHOL 

 
A student who is an active alcoholic may be a person with a disability for purposes of Section 
504 if his or her impairment substantially limits one or more major life activities. A school 
district therefore has an obligation to provide an appropriate education to that student, including 
accommodations made necessary by the disability.118 
 
If a district suspects that a student’s alcohol problem may be substantially limiting the major life 
activity (for example learning or concentrating) , the district must seek an evaluation at district 
expense. OCR has stated that parental consent must be obtained prior to conducting an initial 
student evaluation.119 If consent is withheld the school may use the due process hearing 
procedures to override the parents denial of consent.   If the evaluation verifies the existence of a 
disabling condition (alcoholism) which substantially limits a major life activity, the student is 
considered disabled under Section 504. 
 
The district must then follow the rest of the evaluative and planning procedures of Section 504. 
While counseling may be a component of a plan under the IDEA or Section 504, school districts 
are not required to pay for medical treatment programs for alcohol or drug abuse. However, 
while a student is hospitalized for such a treatment, the school district may be required to 
continue the student’s educational program.  
 
Students who are current users of illegal drugs are ineligible for Section 504 protections 
when a school district acts on the basis of such use.  This exclusion does not apply to students 
who are addicted to illegal drugs but are not current users of illegal drugs. For example, it does 
not apply to students who are participating in drug rehabilitation programs and are not currently 
using illegal drugs.120  
 
It is also important to recognize that the exclusion applies only when the district is acting on the 
basis of the student’s use of illegal drugs. An “illegal drug” is any controlled substance included 
in the Controlled Substances Act.’121 Marijuana is a controlled substance under the Act. 
 
 

                                                 
116 See Allegheny (PA) Intermediate Unit, 20 IDELR 563 ( OCR 1993); St Charles (IL) Community School District # 
303, 17 EHLR 18 (OCR 1990) 
117 34 C.F.R. § 104.22 (b) 
118  Protecting Students With Disabilities, OCR Guidance 2005 as revised after 2008 Amendments, No. 17  
119 Letter to Durheim, 27 IDELR 380 (OCR 1997) 
120 Protecting Students With Disabilities, OCR Guidance 2005 as revised after 2008 Amendments, No. 16 
121 21 U.S.C. § 812 
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A school district is entitled to enforce its rules prohibiting the use, sale or possession of drugs or  
alcohol by drug or alcohol-addicted students, provided that the rules are enforced evenly with 
respect to all students.  
 
School districts may take the same disciplinary action related to the use or possession of drugs or 
alcohol against Section 504 students who currently use illegal drugs or alcohol as they take 
against non-disabled students. The due process procedures that apply to students with disabilities 
do not apply to such disciplinary actions. See p. 18          

    
CONTAGIOUS DISEASES: AIDS/HIV 

 
Students with Acquired Immune Deficiency Syndrome (AIDS), AIDS-Related Complex (ARC) 
or otherwise infected with Human Immunodeficiency Virus (HIV) are individuals with 
disabilities under Section 504. They either qualify as actually having a physical impairment 
which substantially limits a major life activity or may be “regarded” as having such a disability. 
 
In a 1990 Staff Memorandum,’122 OCR made the following policy conclusions about the 
applicability of Section 504 to students with AIDS/HIV: 
 

• The regulatory definition of a person with a disability will be applied to children with 
AIDS, who are regarded as having a disability within the meaning of this definition. 

 
• Children with a sole diagnosis of AIDS are “qualified” if they meet the age-related 

regulatory definition.123 
 

• Unless currently presenting a risk of contagion, a child with AIDS should remain in the 
regular classroom. 

 
• A full evaluation is not required when neither recipients nor parents believe that a child is 

in need of special education or related services. 
 

• In all other respects, school districts should apply the process and procedures required by 
the Section 504 regulations. Placement decisions must be made drawing on all relevant 
sources mentioned in the regulation, including the latest medical information on AIDS. 
124The group of persons making the placement decision must include persons 
knowledgeable about the meaning of that information. 

 
• All procedural safeguards required in Subpart D of the regulation apply to children who 

are disabled solely by reason of AIDS. 
 

• Children with AIDS may not be subjected to different treatment with respect to 
confidentiality. 

 
OCR considers AIDS to be like other potentially contagious diseases or conditions, such as 
tuberculosis or Hepatitis B. The decision-making process regarding the placement of a student  

                                                 
122 OCR Memorandum, 16 EHLR 712 (OCR 1990) 
123 See 34 C.F.R. § 104.3 (l) (2) 
124 See 34 C.F.R. § 104.35 (c)(3) 
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with a contagious condition is outlined in court decisions referred to in the 1990 OCR 
memorandum. The appropriate process includes the following three steps: 
 

1. Decide what an appropriate placement would be were it not for the contagious nature 
of the student’s disease. 

 
2. Decide if reasonable medical judgment and the state of medical knowledge indicate a 

significant risk of contagion by assessing the nature of the risk (how the disease is  
 transmitted); the duration of the risk; the severity of the harm; and the probability of 

transmission which will cause varying degrees of harm. 
 

3. Determine if accommodations will reduce the risk to a medically acceptable level, 
bearing in mind the least restrictive environment requirement of the law. 125 

 
ATTENTION DEFICIT DISORDER/ATTENTION DEFICIT 

HYPERACTIVITY DISORDER (ADD/ADHD) 
 
In September, 1991, three federal civil rights and education agencies issued a Joint Policy 
Memorandum clarifying that, even if a student’s ADD/ADHD did not qualify him or her for 
special education, it could be a recognized disability for Section 504 purposes. 126A student with 
ADD/ADHD would qualify for Section 504 accommodations if it is determined that the 
condition substantially limits a major life activity (for example learning, concentrating, thinking, 
or communicating).  
 
An individual with ADD/ADHD is generally characterized as having difficulty staying on task, 
focusing attention, completing work, or engaging in age-appropriate behavior. In addition he or 
she may be easily distracted, produce sloppy, inconsistent work and appear to be not listening or 
not hearing what is being said. 
 
The Joint Memorandum provides the following non-exclusive list of accommodations and 
classroom adaptations that might be useful for ADD/ADHD students. 
 

ADAPTATIONS: 
 

1. A structured learning environment; 
2. Repeating and simplifying instructions; 
3. Supplementing verbal instructions with visual instructions; 
4. Behavior management techniques; 
5. Adjusting class schedules; 
6. Modifying testing conditions; 
7. Use of audio recorders, computers & other audio-visual equipment; 
8. Selecting modified textbooks or workbooks; and 
9. Tailoring homework assignments. 

                                                 
125  See e.g. Martinez v. School Board, 861 F.2d 1502 (CA 11 1988). 
126 18 IDELR 116 (1991). 
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OTHER ACCOMMODATIONS: 

 
1. Consultation services; 
2. Using special resources like audio recorders; 
3. Reducing class size; 
4. One-on-one tutorials; 
5. Classroom aides and note takers; 
6. Involving a service coordinator; and 
7. Modifying nonacademic times, such as lunch and recess. 
 

ALLERGIES 
 
Vermont schools are required annually to inform parents of students with life threatening 
allergies or chronic illnesses such as asthma of the applicable provisions of Section 504. Prior to 
entry into school or immediately after the diagnosis of a life threatening allergic condition, the 
504 coordinator should be notified of the need to determine whether the student has a qualifying 
disability.  Regardless of whether the student meets the qualifications for a 504 plan, the school 
nurse should meet with the parent/guardian to develop an Individualized Health Care Plan to 
create strategies for managing the student’s medical condition.127 
 
Life threatening allergic reactions may  be triggered by exposure to certain foods, either through 
ingestion or touch ( especially peanuts, tree nuts, milk, eggs, wheat, fish and shellfish), insect 
bites (such as bees, wasps, hornets and yellow jackets) and exposure to latex products ( such as 
balloons, rubber bands, rubber gloves, rubber balls and band aids). 128 
 
Management of an individual student’s health needs will frequently require a multidisciplinary 
team approach. Schools can be high risk settings for students with life threatening allergies due 
to the potential for cross contamination, the variety of settings that the student will encounter and 
the potential for substitutes (teaching staff, food service personnel, and bus drivers) as well as 
volunteers who may be unaware of the student’s condition. The department has published a 
manual, Managing Life Threatening Allergic Conditions in School (2008) that provides guidance 
on best practices for working with students with life-threatening allergies.  In addition, the 
Vermont Department of Health has Standards of Practice for School Nurses concerning life-
threatening allergies. In accordance with these standards all schools should have trained 
personnel able to respond to a student having a severe allergic reaction. Schools should also have 
written emergency health protocols that are readily available and reviewed annually.129 
 
Some examples of OCR decisions concerning schools compliance with 504 requirements as 
related to students with food allergies are as follows: 
 
Henry County (MO) R-I School District, 52 IDELR 233, 109 LRP 31648  (2009)-The school 
district discriminated against a kindergartner with celiac disease by failing to implement key 
provisions of her 504 plan stating that she was not to have food containing gluten. Despite her 
504 plan, food service workers gave the student food containing gluten twice and a teacher 
allegedly gave her candy without checking to see if it was gluten free. The student became 
                                                 
127 Managing Life–Threatening Allergic Conditions in Schools, Vt. Dept of Education (2008) pp. 4-5. 
128 Id. at p. 4.  
129 Vermont Standards of Practice: School Health Services, Allergies (December 2009) 
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seriously ill. The student’s teacher admitted that she did not routinely inform substitutes of the 
504 plan because the gluten free provisions of the plan appeared in the student’s file. The school 
district failed to provide the student’s mother with breakfast and lunch menus on a regular basis 
and food service workers gave the child a pre-packaged frozen lunch that contained gluten. 
 
North Royalton (OH) City School District, 52 IDELR 203, 109 LRP 32541 
(2009)-The school district failed to comply with Section 504 when it found a student with an 
anxiety disorder and life threatening nut allergy ineligible for a 504 plan because in light of his 
individual health plan (IHP) he was doing well academically. The district unlawfully limited its 
assessment to whether the student’s disabilities impaired his learning; nothing in Section 504 
limits eligibility to those students who suffer academically. In addition, consistent with the 2008 
Amendments the district should not have taken the student’s IHP into account as a mitigating 
measure. 
 
Saluda (SC) School District One, 47 IDELR 22, 106 LRP 60925 (2006) - The school district 
failed to develop an appropriate 504 plan for a student with a peanut/tree allergy when it did not 
specifically identify the safety procedures implemented to protect the student from accidental 
exposure, the persons responsible for emergency responses or the training to be provided to staff 
members. 
 

SELF ADMINISTRATION OF EMERGENCY MEDICATION 
 
Vermont law (Act 158), allows students with life-threatening allergies or with asthma who are 
attending public schools or approved recognized schools to possess and self- administer 
emergency medication at school, on school grounds, at school sponsored or school related 
activities and on school provided transportation when the student has a self- medication action 
plan.130  To enable the school to develop such a plan the parents/ legal guardians must provide 
the school with: 
 
 1. Written authorization by the parents/ legal guardians, on a form  provided by the 
school, for the student to possess and self-administer the medication and; 
 
 2. Written documentation from the student’s physician stating that the student has life-
threatening allergies, asthma or both, providing the  name of the medication, dosage and times  
and circumstances for administering the medication and affirming that the student is capable of 
administering the medication, understands its side affects and knows how to access emergency 
services. 
 
After such documentation is provided, the parent/guardian develops the plan in consultation with 
the school nurse or designated health care staff. The plan will specify who will be notified of the 
plan and may include a requirement that the student notify a school employee after self-
administering the medication. 
 
The parent/legal guardian must sign a statement, on a form provided by the school, releasing 
school employees and agents from liability resulting from any injury caused by the student’s 
self- administration of the medication. The release would not include injuries resulting from 

                                                 
130 16 V.S.A. § 1387. Pursuant to this statute schools may also have their own policies for the self-administration of 
emergency medication for medical conditions other than asthma and life threatening allergies. 



Vermont Department of Education 

Section 504 – Manual for Parents, Families, and Schools - Fourth Edition - May 2010 30 

gross negligence, recklessness of intentional misconduct. 
  
Vermont’s law on the self administration of medication was not intended to abrogate schools 
responsibilities for determining whether students are eligible for 504 plans. As noted above, 
OCR has held that an individualized health plan is not a substitute for a 504 plan. See North 
Royalton (OH) City School District, 52 IDELR 203, 109 LRP 3254 (2009). 
 

SERVICE ANIMALS 
 
OCR has cautioned that  an absolute prohibition against the use of service animals in the 
classroom that effectively denies a student with disabilities an equal opportunity to participate in, 
or benefit from, an educational program violates 34 C.F.R. § 104.4 (a). 131 The requirement for 
an individual analysis of a student’s need for a service animal was underscored in the following 
cases: 
 
Bakersfield (CA) City School District, 50 IDELR 169, 108 LRP 41456 ( OCR 2008)- The school 
district violated Section 504 by excluding a service dog from school without reviewing the dog’s 
training, function or impact on the student’s education. Instead the district had unilaterally 
determined that the dog posed a health and safety risk to students and staff. The district should 
have conducted an inquiry as to whether the dog was an appropriately trained service animal or 
whether the dog’s function addressed the student’s disability related needs. 
 
Cave v. East Meadow Free School District, 514 F. 3d 240, 229 Ed. Law Rep. 349 (CA 2 2008) - 
The parents of a hearing impaired student appealed a decision of the US District Court denying 
their request for a preliminary injunction under the ADA and Section 504 requiring the school to  
allow the student to bring his service dog to school. The dog was trained to alert the student to 
certain sounds and the parents believed the dog would increase the student’s social skills as well 
as his independence. School officials thought the presence of the dog would be disruptive and 
could interfere with the students overall special education program; the need to avoid the 
exposure to allergic students and teachers would potentially disrupt his mainstream program. In 
addition the school believed that the student was functioning satisfactorily under his IEP. The  
 
District Court denied the injunction, in part, because the student had failed to exhaust his 
administrative remedies under the IDEA. The Second Circuit Court of Appeals held that the 
student was required to exhaust his administrative remedies under the IDEA as the issues in the 
case implicated his IEP. Thus the Circuit Court agreed with district court that the plaintiffs were 
“at least in part challenging the adequacy of [the student’s] IEP because it did not include a 
service dog.” 
 
EDUCATIONAL SUPPORT SYSTEMS UNDER VERMONT LAW AND SECTION 504 

 
It is the general policy of the state of Vermont that each local school district must develop and 
maintain a comprehensive system of educational supports that will, to the extent appropriate, 
allow all students to succeed in the general education environment.  This policy does not replace 
or expand entitlements under federal law.132  Educational support teams (ESTs) are part of this   
 

                                                 
131 Letter to Goodin, 17 EHLR 1027 (OCR  March 14, 1991)  
132 16 V.S.A. § 2901 
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comprehensive system and are intended to serve students who require additional assistance in 
order to succeed or be challenged in the general educational environment. 133 
 
 The EST is responsible for: 
 

• Determining which students require additional assistance to be successful in school or 
complete secondary school with particular attention to times of academic or personal 
transition; 

 
• Identifying classroom accommodations, remedial services and other supports that have 

been provided to the identified student; 
 

• Assisting teachers to plan for and provide services or accommodations to students in need 
of classroom supports or enrichment activities; 

 
• Developing an individualized strategy, in collaboration with the student’s parents or legal 

guardian whenever possible, to assist the identified student to succeed in school or 
complete his/her education.134 

 
A Section 504 evaluation could be conducted by an EST or qualified team, rather than be 
referred by the EST to an outside entity. This could be accomplished by building into EST 
procedures a time for the local team to ask the question, “Does the team have reason to believe 
that the student has a disability within the meaning of Section 504?” If the answer is “yes,” the 
EST should follow local Section 504 procedures to complete Section 504 evaluation, planning 
and placement process. If the answer to the “disability” question is “no,” the EST process should 
move forward, the school district having made the appropriate inquiry.135 If an EST has reason to  
believe that a student has a disability and may be in need of special education, a special  
education evaluation referral must be made.136    

                                                 
133 16 V.S. A. § 2902 (a). 
134 16 V.S.A. § 2902 (c) 
135 This assumes that the parent/s or legal guardians have not requested a 504 evaluation. 
136 SBEM Rules 2194; 2120.8.1.3.1  
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