AGENDA

SCARBOROUGH TOWN COUNCIL
WEDNESDAY - MAY 15, 2019
COUNCIL WORKSHORP RE:
PIPER SHORES CONTRACT ZONE AMENDMENT - 6:00 P.M.

Item 1. Call to Order.
Item 2. Those Present.
Item 3. Discussion on Piper Shores Contract Zone Amendment.

Item 4. Adjournment.
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e-mail: ckatzleavy@jbgh.com (207) 775-7935 (Fax)

May 7, 2019

Members, Town Council

Town of Scarborough, Maine
c/o Thomas Hall, Town Manager
259 U.S. Route 1

P.O. Box 360

Scarborough, ME 04070-0360

Re:  Piper Shores, Second Amendment to Contract Zone
Dear Members of the Town Council:

['am writing on behalf of Maine Life Care Retirement Community, Inc. d/b/a Piper
Shores (“Piper Shores”) regarding the Second Amendment to Contract Zone Agreement (the
“Second Amendment”). Enclosed herewith are clean and marked copies of the Second
Amendment. The marked copy shows the many changes that have been made since the Town
Council’s first reading of the Second Amendment on June 20, 2018. The Second Amendment
has been heavily revised as a result of this process, provides numerous public benefits, and meets
the statutory and ordinance requirement of being consistent with the Town’s comprehensive
plan. Exhibit C to the Second Amendment highlights the public benefits and consistency with
the goals set forth in the comprehensive plan.

The applicant was pleased to receive preliminary site plan and subdivision approval from
the Planning Board in April. As everyone is aware, this project has been the subject of extensive
discussions and numerous meetings for more than a year. Piper Shores has met on various
occasions with the Town Council, Town Council leadership, the Planning Board, Scarborough
Town officials, and abutters of the project. Many of the meetings featured extensive public
comments. A partial list of meetings to date include the following:

1. January 19, 2018 — Contract Zoning Meeting with Tom Hall
2. May 29, 2018 — Meeting with Tom Hall and Town Officials

June 20, 2018 — Town Council Meeting; First Reading of CZA Approved
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4. June 26, 2018 — Meeting with Tom Hall & Town Councilor Bill Donovan
5. August 16, 2018 — Meeting with Tom Hall & Town Councilor Bill Donovan
6. November 19, 2018 — Planning Board Meeting
7. December 4, 2018 — Mecting with Tom Hall
8. December 27, 2018 — Meeting with Town Councilors Don Hamill & Paul Johnson
9. January 8, 2019 — Meeting with Town Council Chair Peter Hayes
10. January 9, 2019 — Town Council/Planning Board Workshop
11. January 17, 2019 — Meeting with Tom Hall, Peter Hayes & Katy Foley
12. February 6, 2019 - Town Council Workshop
[3. February 21, 2019 — Meeting with Tom Hall, Peter Hayes, Katy Foley & Town counsel
14. March 8, 2019 — Meeting with Town Councilor Bill Donovan
15. April 26, 2019 — Site Walk with Planning Board

16. April 29, 2019 — Planning Board Meeting; Preliminary Site Plan Approved

17. May 3, 2019 — Meeting with Tom Hall and Jay Chase

The process to amend the existing contract zone has been comprehensive, if not
exhaustive. Piper Shores has received extensive feedback from interested parties provided in
numerous ways, including public comments, written correspondence, a joint Planning
Board/Town Council workshop, and site visit to the parcel by the Planning Board and Town
officials. Throughout this extensive process, Piper Shores has attempted to listen attentively and
respond accordingly to the comments offered by all constituents, particularly the Planning Board,
Town Council and abutters.

The next step in the approval process requires a second reading with the Town Council
and a vote to accept the Second Amendment. The Town Council is scheduled to meet next on
May 15 and again on June 5. We respectfully request that Second Amendment be placed on the
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May 15 agenda to include the public hearing and second reading of the Second Amendment. We
are hopeful that the Second Amendment can then be put to a vote at the June 5 meeting.

There is significant cost in time and resources to drawing out the process. Additionally,
delaying the process beyond June 5 would result in Piper Shores having to bring a new council
member up to speed on what has already been a lengthy 17-month process. More delay will

prejudice the applicant without benefit to the Town. Therefore, we respectfully ask the Town
Council to consider the above timeline as this process moves to its conclusion.

Please let me know if you need any further information at this point. Thank you.

Sincerely.

Charles Katz-Leavy

CKL/pst
¢ Philip R. Saucier, Esq.






SECOND AMENDMENT TO
CONTRACT ZONING AGREEMENT

This Second Amendment to Contract Zoning Agreement made as of the _ day of
——26048 . 2019 by and between the Town of Scarborough, a body corporate
and politic, located in the County of Cumberland and State of Maine (hereinafter the “Town”), and
Maine Life Care Retirement Community, Inc., d/b/a Piper Shores, a Maine aea-prefitnonprofit
corporation, with an address of 15 Piper Road, Scarborough, ME 04074 (hereinafter “Maine Life
Care”), pursuant to the Contract Zoning provisions of the Scarborough Zoning Ordinance.

WHEREAS, the Town and Maine Life Care entered a Contract Zoning Agreement, dated
November 6, 1997 and November 17, 1997 and recorded in the Cumberland County Registry of
Deeds, Book 13437, Page 19, and Book 13449, Page 171, as amended by a First Amendment to
Contract Zoning Agreement, dated May 21, 2015, and recorded in said Registry, Book 32302,
Page 205 (collectively, the “Agreement”); and

WHEREAS, the Town of Scarborough, by and through its Town Council has determined
that the amendments set forth herein to said rezoning weuld-beare pursuant to and consistent with
the Town’s local growth program and 2006 Update of the Comprehensive Plan adopted pursuant
to Title 30-A, Maine Revised Statutes, Chapter 187, Sub-part 6-A, by providing a range of senior
housing opportunities within a growth area served by public water and sewer facilities,
encouraging the development of multiplex/multi-family housing, growing a non-profit business
that offers high quality jobs, and adding new residential development that does not result in
demands for expanded services beyond the Town’s ability to meet those demands; and such
amendments are consistent with the existing and permitted uses within the original zoning district
classifications; and

WHEREAS, the Town of Scarborough, by and through its Town Council, has determined
that the amendments set forth herein to said rezoning are in the public interest and will have
beneficial effects on the Town as a whole which would not result if the property were developed
under the existing zoning district classification-by. The public benefits, which are more fully set
forth on Exhibit C attached hereto and incorporated herein, include but are not limited to: (i)
providing housing and amenities to senior citizens with innovative design features, (ii) donating
an easement for open space and conservation land; (iii) providing public parking and public access
to recreational trails, (#iiv) improving the Town’s tax base, ard-{+v(v) providing a contribution to
the Town’s Affordable Housing Initiative Fund: (vi) providing a contribution to the Town’s
multimodal reserve account to fund sidewalks to enhance pedestrian connectivity, and (vii)
increasing employment opportunities in the Town; and

WHEREAS, the Town of Scarborough, by and through its Town Council has authorized
the execution of this Second Amendment to Contract Zoning Agreement (“Second Amendment”).

NOW, THEREFORE, in consideration of the mutual promises made by each party to the
other, the parties covenant and agree as follows:



1. The Town hereby amends the Zoning Map of the Town of Scarborough by adopting
the map change amendment shown on Attachment I. The Agreement is amended to add to the
provisions of the Agreement the property described in Exhibit A of this Second Amendment
(hereinafter called the “Dorado Property”). The provisions of Section 2 of the Agreement are
hereby amended to provide that Sections 2(a) through 2(j) of the Agreement shall not apply to the
Dorado Property and instead the following provisions shall apply to the Dorado property, and
Maine Life Care is authorized to construct up to 6+52 dwelling units and related improvements as
described below and subject to the conditions set forth below and notwithstanding the provisions
of Sections XIV and X of the Zoning Ordinance of the Town:

(a) Building  Feetprint—and—Height: The maximum building height is
40 feet. Building height for purpose of this Agreement shall mean
be as defined in the zoning ordinance, which states the
definition as ‘‘Vertical distance measured from the average finish grade at the front of the
building to the highest point of the roof on a flat or mansard roof and to the average height
between the eaves and the ridge for all other types of roofs.” For this definition, the “front
of the building’ shall be the exterior side of the building where visitors approach the main
entrance and where off street parking is located.

(b)  Density: The maximum residential density for the Dorado Property shall
be 6452 dwelling units. The dwelling units may be located in any combination of single
family dwelling units, duplex or two family dwelling units, and multi-family dwelling
units, and any building with multi-family dwelling units may also contain additional
common facilities such as meeting rooms, activity rooms, recreational facilities, common
dining and kitchen facilities and parking facilities and other facilities that may be part of a
Continuing Care Retirement Community.

(c) Permitted Uses: The uses allowed or permitted on the Property shall be a
Continuing Care Retirement Community and accessory uses, including maintenance and
operations support facilities. The term “‘Continuing Care Retirement Community” shall
have the meaning set forth in the Contract Zoning Agreement, dated November 6, 1997
and November 17, 1997 and recorded in the Cumberland County Registry of Deeds, Book
13437. Page 19, and Book 13449, Page 171, as amended by the First Amendment to
Contract Zoning Agreement, dated May 21, 2015, and recorded in said Registry. Book
32302, Page 205 and as amended by this Amendment.

(d) Building Design: Building design, style and materials shall be substantially
as depicted on plans submitted during site plan review, with any changes thereto as
approved by the Planning Board.

(e) Residents: Occupancy of the Continuing Care Retirement Community shall
be limited to person 62 years of age or older households with at least one resident who is
62 years of age or older; provided, however, that in the case of any dwelling occupied by
a person age 62 or older and by a person older than age 35 and younger than age 62, in the
event that the person age 62 or older moves out of the dwelling unit or dies, the younger
person may continue to reside the dwelling unit.



) Sewer and Water: The facility will be served by both public water and
public sewer.

(2) Setbacks: The front;_vard setback from Spurwink Road shall be a
minimum of 200 feet and the side and rear yards from the exterior boundary of the
Dorado Property shall be a minimum of 50 feet-, except that the setback from Newcomb
Ridge on the westerly side of the Dorado Property shall be 75 feet as shown on the
Subdivision Plan.

The side and rear vard setbacks shall comply with the buffering requirements set
forth in Section VIII of the Zoning Ordinance of the Town such that where no natural
buffering can be maintained all such side and rear yards abutting residential districts shall
be landscaped to provide a visual screen.

(h) Parking: The following minimum off-street parking shall be provided:
1 space for each dwelling unit.

(i) Road Length: Fheln recognition of the fact that all units will be equipped
with residential sprinkler systems and that adequate fire hydrants will be provided
throughout the project, the cumulative length of a dead end private way on the Dorado
Property may exceed 2,000 feet but shall not exceed 2,800 feet.

a) Site Plan and Subdivision Plan: The property shall be developed in a manner
consistent with the site plan and subdivision plan as finally approved by the Scarborough
Planning Board, and as said approved site plan and subdivision plan may be amended from
time to time pursuant to the provisions of the Site Plan Review Ordinance of the Town of
Scarborough and the Subdivision Ordinance of the Town of Scarborough-_(the
“Subdivision Plan™).

Any amendment which involves the following changes will require an amendment to this
Contract Zoning Agreement: (a) any change to the definition of a Continuing Care Retirement
Community; and (b) any increase in the number of units, decrease in minimum setbacks or increase
in maximum building height.

2 P Pursuant to Section 7(G)5)Xa) of the Town’s Growth Management
Ordinance, Chapter 413, in order to permit the dwelling units to be constructed in a timely and
efficient manner, the Town hereby authorizes use of growth permits from the reserve pool for the
project and authorizes and directs the Planning Board to so allocate from the reserve pool the
appropriate number of growth permits to allow Maine Life Care, its successors and assigns, to
obtain the requisite building permits for the project, inclusive of the 52 dwelling units.

3 Maine Life Care shall record this Second Amendment to Contract Zoning
Agreement in the Cumberland County Registry of Deeds within 90 days after its execution by the
Town.



4. ——3In recognition of Scarborough’s interest in expanding pedestrian
connectwlty in the area, Maine Life Care agrees to make a $25,000.00 contribution to the Town’s
multimodal reserve account to be used for construction of sidewalks to enhance pedestrian
connectivity. In addition. Maine Life Care intends to install a pedestrian crosswalk across
Spurwink Road to facilitate a pedestrian connection between the existing trail system at 15 Piper
Road and the Dorado Property. In the event that Maine Life Care is unable to install the pedestrian
crosswalk across Spurwink Road, Maine Life Care will increase its contribution to the multimodal
reserve account to $40,000.00.

5. In recognition of Scarborough’s interest in expanding affordable housing
opportunities, Maine Life Care agrees to make a $ $250,000.00 contribution {the

egquivalent—of ——units)pavable to the Scarborough Affordable Housing Initiative Fund
simultaneoushy-with-the-exeeution-of-this-Seeond-Amendment:, to be paid at the time Maine Life

Care receives its building permit(s).

6. Maine Life Care agrees that it will donate a conservation easement to the Town,
the Scarborough Land Trust, or such other entity/organization qualified to hold conservation
easements pursuant to Title 33, Maine Revised Statutes Annotated, Section 476(2)(A) & (B), as
amended, and under Internal Revenue Code Section 170(h)(3) and the regulations promulgated
thereunder, to wit: government entities or nonprofit Code § 501(C)(3) organizations operated
primarily to accept lands, easements, and property for the purpose of preserving and protecting
natural, scenic, educational, recreational and open space values of real property, having a
commitment to protect the conservation purposes of the donation, and the resources to enforce the
restrictions: provided. however, that the Town, the Scarborough Land Trust, or such other qualified
entity/organization is willing to accept said donation of the conservation easement under the terms
and conditions hereinafter described.

The conservation easement shall encumber approximately 12.5 acres of land at the back of
the Dorado Property and shown as the “Proposed Conservation Area” on the plan titled
= ” prepared by Sebago Technics and attached hereto as Exhibit B and
incorporated herein. The conservation easement shall be in a form mutually agreeable to Maine
Life Care and the easement holder, shall prohibit the development or installation of permanent
structures on or in the conservation area without the prior written consent of the easement holder,
and shall permit public access for pedestrian walking trails in accordance with Section 7 below.

7. Maine Life Care agrees that: (i) all sidewalks and pedestrian walkways located on
the Dorado Property and all walking trails located on the Dorado Property as shown on the
Subdivision Plan——4——Maine Life-Care-agrees-that-walkinetraHstocated-onthe Dorado
Property may be used by the general public during daylight hours subject to reasonable rules and
regulations adopted by Maine Life Care from time to time-, and (ii) said walking trails shall be
maintained in perpetuity pursuant to a conservation easement encumbering the Dorado Property
as set forth in Section 5 above. Maine Life Care shall provide tweseven (7) parking spaces for the
general public to access such trails. Maine Life Care shall have the right to relocate such trails and
parking spaces from time to time.




—5 8. Maine Life Care agrees to the following regarding the water quality of the
wells of abutting property owners. First, Maine Life Care will evaluate the water quality of the
wells of abutting property owners prior to any blasting on site so long as the abutting property
owner consents to such evaluation. Second, Maine Life Care will work with appropriate
consultants to ensure that anv blasting on the site complies with all applicable laws, rules, and
reoulations, and general best practices. Third, Maine Life Care will take all reasonable measures
to prevent blasting activities from adversely affect the water quality of the wells of abutting
property owners. Fourth, Maine Life Care will monitor the water quality of the wells of abutting
property owners during construction activities and for a period of twenty-four (24) months
following substantial completion of the project so long as the abutting property owner consents to
such monitoring.

9. Unless extended by the Town by further amendment of this Agreement,
construction of the additional improvements to the Property authorized by this Second Amendment
may commence within five (5) years after execution of this Second Amendment and shall be
substantially-completed within ten (10) years from the date of this Second Amendment.

—6 10. Maine Life Care acknowledges and agrees that the 52 dwelling units
authorized by this Amendment will not be licensed as skilled nursing or assisted living or
residential care and that accordingly such independent living dwelling units shall be subject to
property tax by the Town.

11.  Except as specifically amended herein, all terms and conditions of the Agreement
shall remain in full force and effect.

WITNESS: TOWN OF SCARBOROUGH

By

By:
Thomas Hall, Its Town Manager

(Duly authorized by vote of the Scarborough Town

Council on ,2019)

MAINE LIFE CARE RETIREMENT COMMUNITY, INC.

By:
James E. Adamowicz, Its Chief Executive Officer

STATE OF MAINE
CUMBERLAND, ss. , 20482019




Personally appeared the above-named Thomas Hall, Town Manager of the Town of
Scarborough, and acknowledged the foregoing to be his free act and deed in his said capacity, as
duly authorized, and the free act and deed of said Town of Scarborough.

Before Me,

Notary Public

STATE OF MAINE
CUMBERLAND, ss. , 20482019

Personally appeared the above-named James E. Adamowicz, Chief Executive Officer of
Maine Life Care Retirement Community, Inc., and acknowledged the foregoing to be his free act
and deed in his said capacity, as duly authorized, and the free act and deed of said Maine Life Care
Retirement Community, Inc—.

Before Me,

Notary Public

Exhibits

Attachment 1: Zoning Map Change
Exhibit A: Description of Dorado Property
Exhibit B: Conservation Easement Area
Exhibit C: Public Interest/Public Benefit




Attachment 1
Amendment to Zoning Map



Exhibit A
5 Dorado Drive, Scarborough, Maine

A certain lot or parcel of land, together with any improvements thereon, in Scarborough,
Cumberland County, Maine, located on the northerly side of Spurwink Road, being a portion of
property now or formerly owned by K. Joseph Newcomb as described in an instrument
recorded with the Cumberland County Registry of Deeds in Book 6994, Page 269, and also
being a portion of the parcel depicted as "Lot 3, 45.04 Ac. +/-" on a plan entitled "Plan of
Property on Spurwink Road, Scarborough, Maine, Made for Joseph Newcomb," prepared by
registered Professional Land Surveyor George R. Bauer, Registration #2231, dated July 3,
1998, revised July 23, 1998, as recorded in said Registry of Deeds in Plan Book 198, Page 300
(the "Plan"), and more particularly described as follows:

Beginning at an iron rod set and capped PLS 2231, located at the southwest corner of the parcel
described herein, said corner being the intersection of the northerly sideline of said Spurwink
Road with the easterly sideline of an area depicted on the Plan as "Newcomb Ridge Road, 50'
Wide Right of Way," said point of beginning being located N 78° 50' 08" E a distance of 469.26
feet from a concrete obelisk marked "1920 R11MS8E" situated on the northerly sideline of said
Spurwink Road as shown on the Plan;

Thence running N 16° 49" 00" W a distance of 164.36 feet along the easterly boundary of said 50'
Wide Right of Way to an iron pin set and capped PLS 2231, as shown on the Plan;

Thence turning and running N 24° 43' 33" W a distance of 204.57 feet continuing along the
easterly boundary of said 50' Wide Right of Way to an iron rod set and capped PLS 2231, as
shown on the Plan;

Thence turning and running N 13° 28' 42" W a distance of 406.61 feet along the easterly
boundary of said 50' Wide Right of Way to an iron rod set and capped PLS 2231, as shown
on the Plan;

Thence turning and running N 09° 16' 52" W a distance of 104.77 feet along the easterly
boundary of said 50' Wide Right of Way to an iron rod set and capped PLS 2231, which iron
rod is located S 84° 16' 52" E a distance of 51,76 from a 5/8" iron rod found at the
northwesterly corner of said 50' Wide Right of Way and the northeasterly corner of land now or
formerly of Frank J. Dirrigl and Sheridan N. Dirrigl, described in an instrument recorded in said
Registry of Deeds in Book 6571, Page 122, and depicted on the Plan as "Lot 2, 2.16 Ac. +/- ;"

Thence turning and running N 75° 19' 19" E a distance of 273.87 feet along remaining land now
or formerly of K. Joseph Newcomb depicted on the Plan as "Lot 4, 13.33 Ac. +/-"to an iron rod
set and capped PLS 2231 at the southeasterly corner of said Lot 4, as shown on the Plan;

Thence turning and running N 16° 39' 08" W a distance of 575.00 feet along the easterly boundary
of said Lot 4 to an iron rod set and capped PLS 2231 at the northeasterly corner of said Lot 4 and
the southerly or southeasterly boundary of land now or formerly of Camp Fire Girls Hitinowa



Council, Inc. described in an instrument recorded in said Registry of Deeds in Book 4345,
Page 217, as shown on the Plan;

Thence turning and running N 73° 20' 52" E a distance of 574.08 feet along the southerly
or southeasterly boundary of said, land now or formerly of said Camp Fire Girls of
Hitinowa Council, Inc. to a pine tree with wire remains, as shown on the Plan;

Thence turning and running N 18° 30' 23" W a distance of 1,352.95 feet along the easterly
boundary of said land now or formerly of Camp Fire Girls of Hitinowa Council, Inc. to a
5/8" iron rod found at the northeasterly corner of said land now or formerly of Camp Fire
Girls of Hitinowa Council, Inc. and the southwesterly comer of land now or formerly of
Robert W. Hansen and Karen D. Hansen described in an instrument recorded in said
Registry of Deeds in Book 11926, Page 37, as shown on the Plan;

Thence turning and running S 86° 49' 32" E a distance of 450.13 feet along the southerly
boundary of said land now or formerly of said Hansens to a 5/8" iron rod found at the
southeasterly corner of said land now or formerly of said Hansens and the southwesterly
corner of land now or formerly of Robert C. Ludwig and Gail T. Ludwig described in an
instrument recorded in said Registry of Deeds in Book 10802, Page 271, as shown on the
Plan;

Thence turning and running S 80° 58' 54" E a distance of 104.28 feet along the southerly
boundary of said land now or formerly of said Ludwigs to a crimped 1/2" pipe found at the
northwesterly corner of land now or formerly of Peter B. Talbot and Lorraine D. Talbot
described in an instrument recorded in said Registry of Deeds in Book 11668, Page 327, as
shown on the Plan;

Thence turning and running S 18° 17' 00" E a distance of 1,679.55 feet along the westerly
boundary of said land now or formerly of said Talbots and the westerly boundaries of lands now
or formerly of (i) Beverly A. Brennan, described in an instrument recorded in said Registry of
Deeds in Book 3210, Page 250; (i) Jeffrey W. Jones and Luciad Jones, described in an
instrument recorded in said Registry of Deeds in Book 11265, Page 82; (iii) Scott D. Dakers and
Jane A. Dakers, described in an instrument recorded in said Registry of Deeds in Book 8163,
Page 256; (iv) Arnold M Bushner and Sharon A. Bushner, described in an instrument recorded
in said Registry of Deeds in Book 7713, Page 252; and (v) Steven G. Jamison Trent and Susan I.
Jamison Trent, described in an instrument recorded in said Registry of Deeds in Book 9480,
Page 343, to a 1 1/2" iron pipe found at the southwesterly corner of said land now or formerly of
said Trents and the northeasterly corner of land now or formerly of David E. Hefler, described in
instruments recorded in said Registry of Deeds in Book 3124, Page 468 and Book 4124, Page
70;

Thence turning and running S 71° 49' 54" W a distance of 606.07 feet along the northerly
boundary of said land now or formerly of Hefler to an iron rod found at the northwest corner
of said land now or formerly of Hefler, as shown on the Plan;



Thence turning and running S 19° 33' 31" E a distance of 843.18 feet along the westerly
boundary of said land now or formerly of Hefler through a bent iron pin found, as shown on
the Plan, and continuing to an iron rod set and capped PLS 2231 on the northerly sideline of
said Spurwink Road at the southwesterly corner of said land now or formerly of Hefler, as
shown on the Plan;

Thence turning and running S 68° 58' 44" W a distance of 788.51 feet along the northerly sideline
of said Spurwink Road to an iron rod set and capped PLS 2231 on the northerly sideline of
Spurwink Road, as shown on the Plan;

Thence turning and running S 74° 01' 02" W a distance of 26.68 feet along the northerly sideline
of said Spurwink Road to the iron rod set and capped PLS 2231 at the southeasterly corner of said
50" Wide Right of Way and the point of beginning.

The above described premises contain 44.02 acres, more or less.

Bearings are magnetic, 1960.

Reference is hereby made to the Plan. This conveyance is the conveyance contemplated by Note 4
on the Plan, earlier parties having agreed, notwithstanding such Note and notwithstanding the
depiction of said Lot 3 on the Plan, to convey only the above-described portion of the parcel said
Lot 3, excepting and reserving to K. Joseph Newcomb, his heirs and assigns, the fee ownership in
the portion of said Lot 3 which is depicted on the Plan as "Newcomb Ridge Road, 50' Wide Right
of Way."
























