
THIS AGREEMENT made as of the __ day of ___ 2022 
between the Owner, the Board of Education of the Mamaroneck 
Union Free School District, with offices for the transaction of 
business located at 1000 West Boston Post Road, Mamaroneck, New 
York 10543 and the Engineer, Energia ( "Engineer" or "Energia"), 
with offices for the transaction of business located at 811 W. Jericho 
Tpke., Suite 202W, Smithtown, New York 11787. 

ARTICLEl 

SCOPE OF ENGINEER'S SERVICES 

A. The Engineer shall provide all architectural and engineering services, including but not
limited to structural, mechanical and electrical engineering services, required to complete the
following services on behalf of the Owner. To the extent that the following consultants are, in the
Engineer's professional judgment, required for proper performance of the Engineer's services,
such consultants shall be retained by the Engineer: on-site civil engineering, computer
networking, electrical engineering, fire protection/life safety, lighting, mechanical engineering,
equipment, roofing, specifications and structural engineering.

B. The Project is an Energy Performance Project for the facilities owned and operated by the
Mamaroneck Union Free School District (the "Project" or "Energy Performance Project").

C. The Engineer shall designate an individual as the Project Engineer in charge of the Project,
subject to the Owner's approval.

ARTICLE2 

ENGINEER'S RESPONSIBILITIES 

A. The Engineer will provide the following engineering/ consulting services to assist the
Owner with identifying the scope of an Energy Performance Contract ("EPC"), selection of an
energy service company ("ESCO"), design of the Energy Performance Project, and performance
of the Energy Performance Project in accordance with all applicable laws, rules and regulations:

1. The Engineer shall perform an energy survey of the School District and prepare a
written report with their findings.

2. The Engineer shall meet with the Superintendent of Schools and his/her
representatives to discuss the Owner's needs and to review in general the types of
projects contemplated to be performed by the Owner in connection with the Energy
Performance Project to be performed as outlined in Article 1, paragraph B.

3. The Engineer shall visit all of the facilities and real property owned and operated by
the School District for the purpose of reviewing:

a. Information on site, building services and equipment, including an
analysis of the building structure, electrical and mechanical
systems of the site and buildings to determine their existing
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condition and if they will require upgrading or duplication to 
support any proposed additions and/ or alterations or to determine 
if any other measures are necessary to maintain existing warranties; 

b. Review of existing planning documents, facility and site plans,
AHERA Reports and ceiling tile surveys for each of said facilities;

c. Investigation of existing conditions and to accurately and
adequately assess the need for proposed projects;

d. Review proposed site use and improvements, selection of
materials, building systems and equipment;

e. Code Deficiencies/Non-Compliance and Corrective Work;
f. Energy Conservation and efficiency; and,
g. Building Improvements.

4. The Engineer shall meet with central office administrators and as directed by the
Owner the administrators at each of the School District facilities for the purpose of
discussing their respective concerns relative to the school facility for which they are
responsible.

5. The Engineer shall consult with the New York State Education Department
("NYSED"), Office of Facilities Planning to ascertain its requirements concerning
proposed projects and to ascertain whether any new rules/regulations have been
implemented concerning same.

6. The Engineer shall assist the Owner and its legal counsel in the preparation of a
request for proposals ("RFP") to solicit proposals from ESCOs in accordance with
Article 3 of this Agreement.

7. The Engineer shall assist the Owner in obtaining financing through the ESCO or other
sources. 

8. The Engineer will require the ESCO to prepare a detailed energy audit and develop
the scope of work to be performed, which will produce the most dependable energy
savings and energy efficiency for the Owner, incorporating energy
conservation/renewable energy measures important to the Owner.

9. The Engineer will assist the Own.('r and its legal counsel in the preparation of the EPC
with the selected ESCO, if such a contract results from the RFP.

10. The Engineer will prepare plans, specifications, and applications for approval by
NYSED to insure that all code and operational requirements are addressed and that
the Project is completed safely and in compliance with the Owner's unique needs.

11. The Engineer will provide construction administration services to ensure the Project
is completed in accordance with approved plans and specifications and the contract
with the ESCO in accordance with Article 6 of this Agreement.
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12. The Engineer will review and supervise ESCO' s monitoring and verification
procedures to ensure that savings will be realized.

13. The Engineer will prepare certificate(s) of substantial completion and assist the Owner
in applying for and receiving State Aid for the Project.

14. The Engineer will, for a period of thirty-six (36) months after substantial completion,
assist the Owner with the evaluation of actual energy savings realized by the Energy
Performance Project. This will include, where needed, discussions and meetings with
the ESCO and the review of monitoring and verification procedures, reports and
related calculations. If the full amount of energy savings guaranteed by ESCO is not
achieved, Energia will assist the Owner with the recoupment of the savings deficit.

15. The Engineer shall certify that all services performed under this agreement will be
performed by engineers or architects licensed by the State of New York.

16. The Engineer shall further certify that it is free from financial interest in the ESCO
which conflicts with the proper completion of the audit and any design work
associated with the EPC and that full disclosure has been made to the Owner detailing
all financial compensation received from the ESCO. By signature to this Agreement,
the Engineer represents and warrants that it does not have any interest, monetary or
otherwise, and/ or is not affiliated with any ESCO.

17. The Engineer shall assist the Owner in developing an agenda for the Post-Award
conference. The objectives will be to establish roles, responsibilities, expectations,
timelines, communication, site access protocols, and the submittal review process.
Ensuring the proper arrangements have been made for regular inspections,
commissioning, testing, balancing, training, acceptance, criteria, operations, and
maintenance requirements; and that measurement and verification guidelines are met.

18. The Engineer shall assist the Owner in the development of the format for construction
reports such as progress reports, inspection reports, commissioning, test and balance
reports, acceptance reports and punch lists specifically related to performance
contracting issues during the construction process.

19. The Engineer shall review the Project scope to determine whether it qualifies as an
energy conservation measure ("ECM") under the Energy Law and the Regulations of
the Commissioner of Education under the EPC proposed by the ESCO, as well as its
eligibility for State Aid.

20. The Engineer shall review the detailed breakdown of the energy savings to ensure
compliance with Education Law section 3602(6)(i)(5)(1).

21. The Engineer shall review and analyze the Owner's current operating, utility and
water usage costs.
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22. The drawings, plans and specifications prepared by the Engineer must be prepared in
compliance with all applicable laws, rules, regulations and codes, including, but not
limited to the New York Energy Law, Uniform Fire Prevention and Building Code,
State Education Department Regulations and Standards and other applicable
standards.

23. The Engineer shall provide the Owner with a preliminary schedule of the critical
design items to accomplish the work of the Project. Said schedule shall reflect time
tables commencing from the Design Development Phase through final closeout of the
ESCO's work.

24. The Engineer shall prioritize the projects to be performed pursuant hereto, taking into
account the energy efficiency of the facilities, the educational needs of the Owner, as
well as the protection and safety of the School District facilities and the occupants
thereof, as expressed to the Engineer by the Owner.

25. The Engineer shall prepare status reports of the Energy Performance Project during
all phases and submit the same to the Owner.

26. In addition to the responsibilities set forth in this Agreement, the Engineer shall: (1)
require the ESCO to provide cashflow statements, as updated periodically, for the
District's review and approval prior to commencement of any work; (2) be responsible
for review of all cash flow statements prepared in connection with and/ or during the
course of the Project; (3) review all analysis issued by the New York State Education
Department relative to scope and state aid of the Project before commencement of the
work; and (4) provide any and all correspondence issued by or between the Engineer,
the ESCO or the New York State Education Department regarding the Project.

27. The Engineer shall Assist the Owner in ensuring the ESCO develops the combined
O&M manual, training, and the necessary O&M documentation and reports necessary
to ensure compliance.

28. The Engineer shall assist the Owner in ensuring the ESCO prepares and presents a
series of custom training sessions for the Owner's personnel on the exact technologies
that are installed as part of the Project.

ARTICLE3 

REQUESTS FOR PROPOSALS 

A. The Engineer shall assist the Owner and its legal counsel in the preparation of a request
for proposals ("RFP") to solicit proposals from ESCOs.

B. The Engineer will cooperate with the Owner's legal counsel in the preparation of the RFP.
The RFP must be reviewed and approved by the Owner's legal counsel prior to issuance of the
RFP. The Engineer shall insure that the RFP attracts competitive and qualified proposers and
includes quantifiable energy saving measures preferred by the Owner.
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C. The Engineer, in cooperation and consultation with the Owner, following the Owner's 
approval of the RFP, shall assist the Owner in obtaining proposals for the work contemplated by 
the Project, including the following services:

1. Field any questions during the request for proposal (RFP)
process.

2. Attend pre-proposal conference and walk throughs of the
facilities with prospective ESCOs.

3. Prepare any addenda required for clarification purposes.
4. Conduct pre-award conferences with successful proposers.
5. Evaluation of proposals in accordance with the RFP.

CI. The Engineer shall review the proposals received including, but not limited to the 
feasibility of the proposed Energy Performance Project, the ECMs proposed, the guarantee and 
the qualifications and experience of proposers and assist the Owner in determining the proposal 
that is in the Owner's best interest. The Engineer will advise the Owner on the acceptability of 
subcontractors and material suppliers proposed by the ESCOs and will further evaluate materials 
and equipment proposed by the ESCO.

CII. Upon selection of an ESCO by the Owner, the Engineer will review the investment grade 
Comprehensive Energy Audit ("CEA") submitted by the ESCO to determine whether a feasible 
Energy Performance Project exists. The Engineer shall review all ESCO documentation to justify 
the proposed energy savings contained in the CEA and present this information to the Owner.

CIII. The Engineer shall assist the Owner and its legal counsel in negotiating an EPC with the 
qualified ESCO selected by the Owner.

CIV. The Engineer will review the EPC with regard to specific products and procedures that 
will be employed in constructing the various ECMs that were agreed to in the EPC.

CV. The Engineer will conduct the necessary review required by the State Environmental 
Quality Review Act (SEQRA) prior to award of a contract to the successful ESCO and shall further 
submit the necessary documents to the Owner evidencing compliance with the SEQRA.

ARTICLE4 

DESIGN SERVICES 

A. The Engineer will prepare plans, specifications, and applications for approval by NYSED.
These documents will reflect the scope of services and projects negotiated by and between the
Owner and the ESCO and will provide all documentation necessary for NYSED approval and the
approval of other government authorities having jurisdiction.

B. If NYSED does not approve the plans, or any portion thereof, the Engineer shall promptly
revise its Design Documents to comply with NYSED' s requirements, unless the requirements
violate federal, state and/ or local laws governing the Project, and/ or the standard of professional
care used in the industry governing the Project.

C. The Engineer shall coordinate the information contained on the Drawings.

5 



D. A fixed limit of Construction Cost for the construction work of this Project will be
established and financed by the Owner. The fixed limit of Construction Cost includes:
contingencies for design, contingencies for construction, price escalation and for the Owner's
indirect costs, including soft costs and professional fees.

E. The Engineer shall review the costs submitted by the ESCO to verify the accuracy of said
costs. The Engineer shall further review the cash flow analysis for the Project to be certain that
the work to be performed by the ESCO will guarantee that the Owner will maintain a positive
cash flow during the term of the EPC and guarantee period.

F. The Engineer will work with the Owner and the selected ESCO to prepare a preliminary
schedule of the critical items to accomplish the work of the Project. Said schedule shall reflect
time tables commencing from the Design Phase through final closeout of the Energy Performance
Project.

ARTICLES 

CONSTRUCTION DOCUMENTS SERVICES 

A. The Engineer shall prepare and submit all documents, applications, and other submittals
as the same may be required by the New York State Education Department and any other
governmental agency, State or Federal, having jurisdiction over the Projects(s).

B. The Engineer shall compile and bind the Project Manual and documents for the Project,
which shall include technical specifications for the Project and such other material necessary to
provide a complete manual for construction purposes.

ARTICLE6 

ENGINEER'S CONSTRUCTION ADMINISTRATION SERVICES 

A. The Engineer shall provide administration of the EPC as set forth in this Article 6.

B. The Engineer's responsibility to provide services for the construction phase of this
Agreement commences with the appointment of an ESCO and terminates upon the issuance to
the Owner of the final certificates of payment from all contractors or sixty (60) days from the date
of substantial completion for all of the Work, whichever is later.

C. The Engineer shall have authority to act on behalf of the Owner only to the extent
provided in this Agreement, unless the Owner consents to such authority, and/ or unless
otherwise modified by written instrument.

D. The Engineer shall visit the site once every week while work is in progress, and as often
as required to resolve critical design issues in the field, to observe the site and work, to familiarize
itself with the general progress and quality of the work, and to determine for the Owner's benefit
and protection if the work is proceeding in accordance with the intent of the contract documents.
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E. The Engineer shall consult with the Owner as often as necessary concerning design issues
arising during construction and the ESCO's compliance with the Contract Documents.

F. On the basis of its on-site observations as an engineer, the Engineer shall keep the Owner
informed of the progress and quality of the work and it shall use reasonable care in guarding the
Owner against defects and deficiencies in the work and against the ESCO' s failure to carry out
the work in accordance with the intent of the construction documents.

G. The Engineer shall be present and provide Construction Inspection Reports at bi-weekly
Project meetings with the ESCO and the Owner's representatives to discuss issues relative to
design, progress of the work, quality of the work and timely completion of the work. Agenda for
said meetings shall be developed by the Engineer.

H. The Engineer shall review and approve, reject or take other appropriate action upon the
Contractor's submittals (including Shop Drawings, Product Data and Samples, etc.) as necessary
to ascertain their conformance with the design's requirements as indicated in the Contract
Documents. The Engineer's review shall not be conducted for the purposes of confirming
dimensions or quantities except to the extent that the ESCO has requested in writing the
assistance of the Engineer to determine certain dimensions because those indicated in the
Contract Documents conflict with existing field conditions or because the dimensions in the
Contract Documents contain erroneous, inconsistent, or incomplete dimensions for which
clarification is needed and can best be supplied by the Engineer.

I. The Engineer shall maintain a record of each submittal received from the ESCO. The
record shall include, at a minimum, the subject matter of the submittal, the related specification
section number, the provider or supplier of the subject item, material or system, the date received,
the action taken, and the date returned to the ESCO.

J. The Engineer's approval of a specific item shall not indicate approval of an assembly of
which the item is a component. When professional certification of performance characteristics of
materials, systems or equipment is required by the Contract Documents, the Engineer shall be
entitled to rely upon such certification to establish that the materials, systems or equipment will
meet the performance criteria required by the Contract Documents.

K. The Engineer shall prepare drawings, specifications and other documentation and
supporting data in connection with Change Orders and Construction Change Directives for the
Owner's approval and execution in accordance with the Contract Documents. The Engineer may
authorize minor changes in the Work not involving an adjustment in the Contract Sum and/or
an extension of the Contract Time which are consistent with the intent of the Contract Documents.

L. The Engineer shall not have control over or charge of and shall not be responsible for
construction means, methods, techniques, sequences, procedures, scheduling or for safety
precautions and programs in connection with the Work. The Engineer may, with the assistance
of the Owner's attorney, include in its specifications and designs, requirements governing the
construction means, methods, techniques, sequences, or safety precautions in the Contract
Documents. The Engineer shall not have control over, charge of, or responsibility for acts or
omissions of the Owner, ESCO, its subcontractors, or their agents or employees, or of any other
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persons performing portions of the Work. However, as set forth in subparagraph M hereof, the 
Engineer shall report to the Owner known material deviations from the Contract Documents as 
to quality and scope of work, as well as timeliness of the ESCO' s performance as ascertained from 
the most recent construction schedule submitted by the ESCO. 

M. The Engineer shall advise the Owner of work which does not conform to the Contract
Documents as to quality of the work, scope of the work, or progress of the work. If the Engineer
observes or is aware of work which does not conform to the Contract Documents, he shall
immediately advise the Owner.

N. Whenever the Engineer considers it necessary or advisable for implementation of the
intent of the Contract Documents, the Engineer will have authority to require additional
inspection or testing of the Work in accordance with the provisions of the Contract Documents,
whether or not such Work is fabricated, installed or completed. Additionally, when the Engineer
receives a recommendation that such additional testing or inspection is required, the Engineer
shall require such additional inspection or testing. However, neither this authority of the
Engineer nor a decision made in good faith either to exercise or not to exercise such authority
shall give rise to a duty or responsibility of the Engineer to the ESCO, its subcontractors, material
and equipment suppliers, their agents or employees or other persons performing portions of the
Work.

0. Based on the Engineer's observations and evaluations of the ESCO' s Applications for
Payment, the Engineer shall review and certify the amounts due to the ESCO. The Engineer's
certification for payment shall constitute a representation to the Owner, based on the Engineer's
evaluations of the work and on the data comprising the ESCO's Application for Payment, that
the Work has progressed to the point indicated and that, to the best of the Engineer's knowledge,
information and belief, the quality of the Work is in accordance with the Contract Documents.
The foregoing representations are subject to an evaluation of the Work for conformance with the
Contract Documents upon Substantial Completion and measurement and verification for two (2)
years thereafter, to results of subsequent tests and inspections, to minor deviations from the
Contract Documents correctable prior to completion and to specific qualifications expressed by
the Engineer. The issuance of a Certificate for Payment shall further constitute a representation,
to the best knowledge of the Engineer, that the Contractor is entitled to payment in the amount
certified.

P. The Engineer shall maintain a record of each Contractor's application for payment, copies
of which applications shall be sent to the Owner with certification of each such application by the
Engineer. Further, the Engineer shall not certify said application for payment if it is not
accompanied by the following documentation:

1. A current Sworn Statement from the ESCO setting forth all subcontractors and
material suppliers with whom the ESCO has subcontracted, the amount of such
subcontract, the amount requested for any subcontractor or material supplier in
the application for payment and the amount to be paid to the ESCO from such
progress payment, together with a current, duly executed waiver of mechanics'
and material supplier's liens from the ESCO establishing receipt of payment or
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satisfaction of the payment requested by the ESCO in the current Application for 
Payment; 

2. Commencing with the second (2nd) Application for Payment submitted by the
ESCO, duly executed "after the fact" waivers of mechanics' and material supplier's
liens from all subcontractors, material suppliers and, when appropriate, from
lower tier subcontractors, establishing receipt of payment or satisfaction of
payment of all amounts requested on behalf of such entities and disbursed prior
to submittal by the ESCO of the current application for payment, plus sworn
statements from all subcontractors, material suppliers and, where appropriate,
from lower tier subcontractors, covering all amounts;

3. Certified payroll for employees and employees of subcontractors performing
work on the Project;

4. Copies of invoices submitted to the ESCO by its subcontractors and/ or material
suppliers.

The Engineer shall be responsible for ascertaining that the documentation listed in subparagraphs 
1 through 4 hereof are annexed to the ESCO's application for payment in the required form. The 
Engineer shall be required to review said documentation for completeness and accuracy. 

ARTICLE7 

ENGINEER'S POST CONSTRUCTION SERVICES 

A. The Engineer shall provide the following services upon completion of the work:

1. Preparation of punch lists for completion of the Work by ESCO.
2. Review of final close out paperwork submitted by the ESCO, reviewed and

collected, and execute such documents which require the Engineer's signature.
3. The Engineer shall conduct inspections to determine the date or dates of

Substantial Completion and the date of final completion, shall receive and review,
approve or disapprove as appropriate, and forward to the Owner, and the
Owner's attorneys at the Owner's request, for the Owner's review and records
written warranties and related documents required by the Contract Documents
and assembled by the ESCO, and shall issue a final Certificate for Payment upon
compliance with the requirements of the Contract Documents.

B. The Engineer's responsibility to provide services for post construction phase terminates
upon issuance to the Owner of the final certificates for payment from all contractors or sixty (60)
days from the date of completion of all of the Work or submission and completion of all required
documents to the NYSED, whichever is later, except that Engineer shall provide the Owner with
an evaluation of actual energy savings realized during the first, second and third years of the
ESCO guarantee period following completion of the Project. All documents submitted to NYSED
as part of the Engineer's services shall be simultaneously provided to the Owner. The foregoing
evaluation of actual energy savings shall include the necessary discussions and meetings with the
ESCO and the Owner and the review of the monitoring and verification procedures and related
calculations of the ESCO.
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