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TOWN OF VERNON CONNECTICUT
WPCF UPGRADE CLOTH MEDIA FILTRATION SYSTEM
CONTRACT # 2015 12/05/2017

ADVERTISEMENT FOR BIDS

Sealed Bids for the Cloth Media Filtration System equipment to be supplied as part of the “Town
of Vernon CT Water Pollution Control Facility Upgrade Project” will be received at the Office
of the Town Administrator, 3™ floor, 14 Park Place, Vernon, CT 06066 until 11:00 a.m. local
time on December 5, 2017 at which time the Bids received will be publicly opened and read.
Sealed Bids must have outer envelope marked as “Town of Vernon CT WPCF Upgrade Cloth
Media Filtration System Equipment Pre-Selection”.

The Town will select an equipment manufacturer to provide the Cloth Media Filtration System
equipment to be installed as part of a construction project to upgrade the Vernon Water Pollution
Control Facility. The selected Cloth Media Filtration System will be used as the basis of design
and named in the final bid documents for the Town of Vernon CT Water Pollution Control
Facility Upgrade Project. The successful bidder will be required to provide information
requested by the Engineer to assist in preparation of the detailed design of the system for the
construction Contract Documents. The Construction Contractor selected for this future project
will be required to use the Successful Bidder’s equipment as a sole source at the fixed price given
in the Bidding Documents. The Successful Bidder shall be required to deliver the specified
equipment for the prices quoted in this Bid. If the upgrade construction contract is not awarded,
the Owner will have no obligation to the Bidder.

This contract is expected to be funded in part by the State of Connecticut, Department of Energy
and Environmental Protection. Neither the state, nor any of its departments, agencies, or
employees is or will be a party to this contract or any lower tier subcontract. This contract is
subject to the requirements of Section 22a-482 of the regulations of the Regulations of
Connecticut State Agencies.

Bidding Documents may be obtained online from the Tighe & Bond website located at
http://www.tighebond.com/Projects Out to Bid.php. Prospective Bidders are required to
register on the Tighe & Bond website to download Bidding Documents. Bidding Documents may
be examined at the office of Tighe & Bond, Inc., 53 Southampton Road, Westfield, MA between
the hours of 8:00 a.m. and 5:00 p.m., Monday through Friday, legal holidays excluded. Bidding
Documents may also be examined at the Water Pollution Control Facility, 100 Windsorville
Road, Vernon, CT between the hours of 7:00 a.m. and 3:00 p.m, Monday through Friday, legal
holidays excluded. Questions for this bid can be directed to the Tighe & Bond website.

Bidders are encouraged to take water samples and conduct testing at the Vernon WPCF at their
own expense. However, the WPCF upgrade project will eliminate the Zimpro PACT-WAR based
secondary treatment system and, and it will be replaced with a 4/5 stage Bardenpho process, both
of which will impact the secondary effluent in a manner that may be material to the Bidder’s
equipment.

No Bid may be withdrawn until October 1, 2019.
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The project is subject to the American Iron and Steel (AIS) requirement of Section 436 of Public
Law (P.L.) 113-76, Consolidated Appropriations Act, 2014. Section 00800 contains further
information on applicable iron and steel products and compliance.

The Town reserves the right to waive any informality in or to reject any or all Bids, or to accept
any Bid which in their opinion, is in the public interest to do so.

TOWN OF VERNON, CONNECTICUT

END OF SECTION
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SECTION 00200

INSTRUCTIONS TO BIDDERS

TABLE OF ARTICLES

1. Defined Terms

2. Bids Received

3. Copies of Bidding Documents

4. Qualifications of Bidders

5. Examination of Bidding Documents, Other Related Data, and Point of Destination
6. Pre-Bid Conference

7. Interpretations and Addenda

8. Bid Deposit

9. Contract Times

10. Liquidated Damages

11. Substitute and “Or Equal” Items

12. Preparation of Bid

13. Basis of Bid

14. Submittal of Bid

15. Modification or Withdrawal of Bid
16. Opening of Bids

17. Bid to Remain Subject to Acceptance
18. Evaluation of Bids and Award of Contract
19. Contract Securities and Insurance
20. Signing of Agreement

21. Sales Taxes

22. EPA Project Requirements for SRF-Funded Projects
ARTICLE 1 DEFINED TERMS

1.1  Terms used in these Instructions to Bidders will have the meanings indicated in the General
Conditions and Supplementary Conditions.

ARTICLE 2 BIDS RECIEVED

2.1 Refer to Advertisement for Bids for information on receipt of Bids.
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ARTICLE 3  COPIES OF BIDDING DOCUMENTS

3.1 Refer to Advertisement for Bids for information on examination and procurement of
documents.

3.2 Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor
Engineer assumes any responsibility for errors or misinterpretations resulting from the use
of incomplete sets of Bidding Documents.

3.1 Engineer will make available certain figures for use by Bidders in electronic AutoCAD
(.dwg) format for the Bidder’s use in preparing the Bidder’s Bid. Such request shall be
submitted in writing to the Engineer via e-mail at pamoran@tighebond.com and include the
release form entitled “AGREEMENT FOR DELIVERY OF DOCUMENTS IN
ELECTRONIC FORM?” which is attached to this Section. Failure to request the AutoCAD
files, provide a signed release form, or provide the requested Figures with the Bid may be
used as justification for considering the Bid nonresponsive.

3.2 Owner and Engineer in making copies of Bidding Documents available on the above terms
do so only for the purpose of obtaining Bids for the Goods and Special Services and do not
confer a license or grant for any other use.

ARTICLE 4 QUALIFICATIONS OF BIDDERS

4.1 Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s
representations and certifications.

4.2 To demonstrate Bidder's qualifications to furnish the Goods and Special Services, each
Bidder must submit with his bid a summary of their qualifications and other data as
specified in Article 5 of the Bid Form (Section 00410).

4.3 Bidders shall have the minimum experience with cloth media filters designed for low level
total phosphorus removal, as listed in the Division 11 specification. Submit with the bid a
summary of experience that shows compliance with these requirements. In lieu of
compliance with the specified experience period, submit a bond or cash deposit (in the form
of an irrevocable letter of credit) at the time of the Bid in the amount of the contract value
to guarantee replacement in the event of failure which shall remain in effect for the
minimum experience period listed in the Division 11 specification following substantial
completion of the WPCF upgrade anticipated to be on or about July 2022.

4.4 Bidders may be investigated by Owner to determine if they are qualified to furnish the
Goods and Special Services. All Bidders shall be prepared to submit within five days of
Owner’s or Engineer’s request, additional written evidence of such information and data
necessary to make this determination.

4.5 The investigation of a Bidder will seek to determine whether the organization is adequate in
size, has had previous experience, owns licenses, or distributes the proposed technology,
has process engineering, project management and mechanical engineering support in the
United States, and whether available equipment and financial resources are adequate to
assure Owner that the Goods and Special Services will be completed in accordance with the
terms of the Agreement. The amount of other work to which the Bidder is committed may
also be considered.

4.6 Owner reserves the right to reject any Bid if the evidence submitted by, or investigation of
such Bidder fails to satisfy Owner that such Bidder is properly qualified to carry out the
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obligations of the Contract and to furnish the Goods and Special Services contemplated
therein.

4.7 In evaluating Bids, Owner will consider the qualifications of only those Bidders whose Bids
are in compliance with the prescribed requirements.

ARTICLE 5 EXAMINATION OF BIDDING DOCUMENTS, OTHER RELATED DATA,
AND POINT OF DESTINATION

5.1 Upon request and schedule permitting, the Owner will provide Bidder access to the Point of
Destination and the site where Goods are to be installed or Special Services are to be
provided so the Bidder may conduct such additional examinations, investigations,
explorations, tests, and studies as Bidder deems necessary for preparing and submitting a
successful Bid. Owner will not have any obligation to grant such access if doing so is not
practical because of existing operations, security or safety concerns, or restraints on
Owner’s authority regarding the Site.

5.2 It is the responsibility of each Bidder before submitting a Bid to:

A. examine and carefully study the Bidding Documents, including any Addenda, data,
and referenced items identified in the Bidding Documents;

B.  become familiar with the Owner’s safety program (as the General Conditions
indicate, if a Owner safety program exists, it will be noted in the Supplementary
Conditions) that may govern work at the Site.

C.  become familiar with and satisfy itself as to all Laws and Regulations that may affect
cost, progress, or the furnishing of the Goods and Special Services;

D. carefully study, consider and correlate the information commonly known to sellers of
similar goods doing business in the locality of the Point of Destination and the site
where the Goods will be installed or where Special Services will be provided;
information and observations obtained from Bidder’s visits, if any, to the Point of
Destination and the site where the Goods are to be installed or Special Services are to
be provided; and any reports and drawings identified in the Bidding Documents
regarding the Point of Destination and the site where the Goods will be installed or
where Special Services will be provided, with respect to the effect of such
information, observations, and documents on the cost, progress, and performance of
Bidder's obligations under the Contract Documents;

E. agree, based on the information and observations referred to in the preceding
paragraph, that at the time of submitting its Bid no further examinations,
investigations, studies, or data are necessary for the determination of its Bid for
providing Goods and Special Services at the price bid and within the times and in
accordance with the other terms and conditions of the Bidding Documents; promptly
give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that
Bidder discovers in the Bidding Documents and confirm that the written resolution
thereof by Engineer is acceptable to Bidder;

F.  determine that the Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for furnishing Good and Special Services
and
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G. agree that the submission of a Bid will constitute an incontrovertible representation
by Bidder that Bidder has complied with every requirement of this Article, that
without exception the Bid and all prices in the Bid are premised upon furnishing
Goods and Special Services required by the Bidding Documents.

ARTICLE 6 PRE-BID CONFERENCE
6.1 There will be no pre-Bid conference.

6.2 At a time acceptable to the Owner, Bidders may take water samples and conduct testing at
the Vernon WPCF, 100 Windsorville Road, Vernon CT at their own expense. If
performed, the Owner the following coordination requests:

A. Provide two days advance notice to Steve Boske at (860) 870-3545 or
sboske@vernon-ct.gov.

Bidders can visit Mon - Fri between 7 am - 3 pm

Bidders must check in with Steve Boske in the Administration Building.

o 0w

If requested in advance, the Owner can provide a small work area in their lab.
E.  Bidders should plan to be off-site by 3 pm when the day shift ends.
ARTICLE 7 INTERPRETATIONS AND ADDENDA

7.1  All questions about the meaning or intent of the Bidding Documents shall be submitted in
writing to the Engineer via the Tighe & Bond website for bidding document distribution at
http://www.tighebond.com/Projects Out to Bid.php. Prospective bidders are responsible
for ensuring their questions are received by the Engineer. Prospective bidders must be
registered users of the website to submit questions regarding the project. In order to
receive consideration, questions must be received by Engineer at least seven business days
prior to the date fixed for the opening of Bids. Interpretations or clarifications considered
necessary by Engineer in response to such questions will be issued by Addenda to all
parties recorded by Engineer as having received the Bidding Documents not later than five
business days prior to the date fixed for the opening of Bids. Only questions answered by
Addenda will be binding. Oral and other interpretations or clarifications will be without
legal effect.

7.2 Addenda may be issued to clarify, correct, supplement or change the Bidding Documents.
Such Addenda, if any, will be issued in the manner and within the time period stated in
paragraph 7.1. Note that addenda issued during the bidding period will be submitted for
review and approval of DEEP prior to bid opening.

7.3 The Bidder must acknowledge receipt of each Addenda, if any, in the space provided on
the Bid Form.

ARTICLE 8 BID DEPOSIT

8.1 In the Bidding Documents, the terms “Bid security” and “Bid deposit” shall have the same
meaning.

8.2 Bids must be accompanied by a Bid deposit in the amount of 5% of the Bidder’s maximum
Bid price and in the form of a bid bond payable to the Owner. The bidders maximum bid
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price shall be calculated as the total Capital Cost portion of the Bid Form. The Bid Bond
must be issued by a surety company licensed in the State of Connecticut.

8.3 The Bid deposit of the Successful Bidder will be retained until the Owner has signed an
Agreement with the Construction Contractor, and the Successful Bidder has provided the
performance bond as required, whereupon the Bid deposit will be returned.

8.4 The Bid deposit of other Bidders whom the Owner believes to have a reasonable chance of
receiving the award may be retained by the Owner until after validation testing of the
Successful Bidder, whereupon Bid deposits furnished by such Bidders will be returned. Bid
deposit of other Bidders whom the Owner believes do not have a reasonable chance of
receiving the award will be returned within seven days after written notification from the
Owner that it has not been selected as the successful Bidder.

ARTICLE9 CONTRACT TIMES
9.1 See applicable provisions in the Agreement.
ARTICLE 10 LIQUIDATED DAMAGES

10.1 Provisions for liquidated damages, if any, such as those for Bidder’s failure to attain a
Milestone, to deliver the Goods or furnish Special Services within the Contract Times are
set forth in the Agreement.

ARTICLE 11 SUBSTITUTE AND “OR EQUAL” ITEMS

11.1 The Contract, if awarded, will be on the basis of materials and equipment specified or
described in the Bidding Documents without consideration during the bidding and Contract
award process of possible substitute or “or equal” items. In cases in which the Contract
allows the Seller to request that Engineer authorize the use of a substitute or “or equal”
item of material or equipment, application for such acceptance may not be made to and will
not be considered by Engineer until after the effective date of the Contract.

ARTICLE 12 PREPARATION OF BID

12.1 A Bid must be made on the Bid form included with the Bidding Documents. The Bid form
shall not be altered in any way.

12.2 The Bid form must be completed in ink. Blank spaces in the Bid form must be filled in
correctly where indicated, and the Bidder must state, both in words and numerals, the
prices for which he proposes to complete each and every item of Work. Ditto marks shall
not be used. A Bid price shall be indicated for each item listed therein. In the case of
optional alternates the words “No Bid,” “No Change,” or “Not Applicable” may be
entered.

12.3 A Bidder shall execute his Bid as stated below.
A. A Bid by an individual shall show the Bidder’s name and official address.

B. A Bid by a partnership must be executed in the partnership name and signed by a
partner (whose title must appear under the signature) accompanied by evidence of
authority to sign. The official address of the partnership shall be shown.

C. A Bid by a corporation must be executed in the corporate name by a corporate
officer (whose title must appear under the signature) and must be accompanied by
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evidence of authority to sign. The corporate seal shall be affixed and attested by the
corporate secretary. The state of incorporation and the official corporate address
shall be shown.

D. A Bid by a limited liability company shall be executed in the name of the firm by a
member or other authorized person and accompanied by evidence of authority to
sign. The state of formation of the firm and the official address of the firm shall be
shown.

E. A Bid by a joint venture shall be executed by an authorized representative of each
joint venturer in the manner indicated on the Bid Form. The official address of the
joint venture shall be shown.

F.  All names must be printed in ink below the signature.

12.4 The Bid shall contain an acknowledgment of the receipt of all Addenda in the space
provided on the Bid form.

12.5 Postal and email addresses and telephone number to which communications regarding the
Bid are to be directed shall be shown.

12.6 In order to be considered for selection, the Bidder must submit a complete bid package in
accordance with these Bidding Documents. Partial Bids will not be accepted. Refer to the
Bid Form for a list of documents that shall be submitted in addition to the Bid Form.

12.7 Any deviations in completion of the Bid Form and accompanying documents from the
instructions provided in this Article may be cause for rejection of the Bid.

12.8 A Bid that does not include a price for both Concrete and Steel options will be considered
non-responsive.

ARTICLE 13 BASIS OF BID
13.1 General
A. Bidders shall submit a Bid as set forth in the Bid form.

B. The Owner will evaluate and accept a Bid which, in the Owner’s sole and absolute
judgment, will best serve the interest of the Owner. All Bids, not rejected, will be
evaluated, in part, based on a present-worth cost basis using information provided by
Bidders in the Bid Form, and installation costs estimated by the Engineer. Annual
operation and maintenance costs included in the present worth analysis will be based
on the flow scenarios defined in the bid form. Equipment and system sizing shall be
as specified in Division 11 and included in the life cycle analysis.

13.2 The evaluation will be scored according to the following two categories and awarded to the
Bidder with the highest overall score while meeting all requirements of the specifications:

Criteria Total Available Score
A. Total Present Worth Cost of Installed System 70
B. Non-Monetary Criteria 30
Total Score 100
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13.3 All Bids, not rejected, will be evaluated in part on the basis of lowest present-worth cost of
the installed system, which consists of a maximum of 70 points. The cost evaluation will be
based on the following:

A. Capital costs of the Bidder’s equipment, including proposed equipment, spare parts,
and Special Services. Special Services includes all other Bidder’s services required
by the Bidding Documents, including but not limited to: assisting the Engineer
throughout the design and providing shop drawing level drawings, P&IDs,
specifications and any other design assistance that may be requested, service
agreements (if any), the process guarantee, system checkout, startup assistance,
documentation, performance testing, and operator training.

B.  Construction costs as estimated by the Engineer, including installation of the
proposed equipment. This includes:

1. cost of new concrete channels, piping, tanks, baffles, and basins needed to
install the equipment;

2. Cost of modifying existing tanks and/or structures to accommodate the
equipment

3. cost of excavation for new tanks, basins, piping, equipment rooms, if any;

4. cost of required flow control and tank/channel drainage or isolation gates not

supplied by the bidder;

5. cost of furnishing and installing electrical, instrumentation and control
equipment;
6. cost of furnishing and installing any necessary building/structures/canopies to

house or cover the proposed systems. This includes electrical and control
systems, chemical storage areas, spare equipment storage areas, and other
equipment including pumping, and hoisting related to the proposed system (as
required). At the Engineer’s option, the costs common to all Bidders may be
excluded from the analysis.

7. Cost of furnishing additional equipment, outside of the Bidder’s scope of
supply as described herein, necessary for the Bidder to guarantee successful
operation of the system. This includes equipment such as chemical feed and
storage equipment, mixing equipment, and pumping equipment. At the
Engineer’s option, the costs common to all Bidders may be excluded from the
analysis.

C.  The present-worth of the operation and maintenance costs will be calculated over 20
years at a specified discount rate, power cost, and labor rate for system maintenance
and replacement of parts. These costs will be based on the various operating
conditions and weighting as described in the Bid Form (Section 00410).

1. Operation and maintenance costs include, but are not limited to: energy
consumption, chemical use, and labor and materials for operations and
maintenance, and other pertinent costs associated with operating the proposed
equipment to meet the required performance standards for the equipment.
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2. Labor for operations and maintenance will be estimated based on the quantity
and type of the proposed equipment and vendor specific instrumentation, based
on Engineer’s pre-determined estimates of labor effort associated with typical
operating and maintenance tasks associated with each item.

3. Operation and maintenance costs associated with sludge disposal.

4. Operation and maintenance costs associated operating and maintaining
necessary ancillary buildings and enclosures to account for heating, lighting,
and ventilation.

D.  The total present-worth cost evaluation will consist of a maximum score of 70 points.
The Bid with the lowest present-worth cost will score the maximum 70 points. Each
Bid that has a present-worth cost that exceeds the lowest present-worth bid will score
a percentage of the maximum points. The percentage will be calculated as the
present-worth value of the lowest present-worth bid divided by the present-worth
value of that bid.

13.4 All Bids, not rejected, will be evaluated, in part, on the basis of the Bidder’s qualifications,
United States experience, and other non-monetary criteria provided by the Bidder with their
Bid and consists of a maximum of 30 points.

A.  The evaluation will be based on the following:

Non-Monetary Criteria Total
Available
Score

1. Bidder has a minimum of 4 US municipal wastewater Cloth Media
Filtration Systems successfully operating designed for apeak capacity of at
least 4 mgd and achieving an effluent total phosphorus limit of 0.10 mg/1 or
less on a 30-day (or longer) rolling average basis using the same technology
as the proposed system. (Demonstrate limit either by demonstrated
compliance with NPDES permit or performance testing results.)

2. Ease of operability and maintainability (Owner’s sole interpretation of the
system’s operational scheme, reliability, and maintainability including but not
limited to: the manufacturer’s control logic, level of effort required to adjust 8
and optimize the system’s operation, number of pumps, motors, nozzles, and
items requiring adjustment.)

3. The Bidder’s level of factory assembly, factory pretesting, and field
assembly required as an indication of factory quality control based on the
bidder’s detailed description of system factory testing and field assembly
requirements. Full score will be given to systems with 100% factory
assembly, 100% factory system testing, and minimal field assembly requiring 6
only anchoring, inlet, outlet piping connections, and 480 volt power electrical
connections in the field. Points will be deducted in proportion to the level of
field assembly required. Concrete and steel tank systems will be evaluated

Oor8

separately.

4. Best all-around fit within the existing Filter Building considering all space

and working distances between equipment and existing wall, beams, ceiling, 8
and other interferences

Total Score 30
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Notes: If the total available score indicate “O or X”, then the Bidder will receive
“X” points if they meet the criteria or “0” points if they do not. Unless otherwise
noted, if the total score available indicates “Y”, the maximum score for each
category (“Y”) will be assigned to the BIDDER with the highest ranking within each
category. The score of other bids will be reduced from the maximum score within
each criteria category proportionally.

13.5 Bidder must submit their anticipated schedule for delivery of deliverables as specified in
Article 5 of the Bid Form, Section 00410. The Owner reserves the right to consider the Bid
non-responsive if the Bidder’s anticipated schedule for any deliverable exceeds the
maximum specified in the bid form.

13.6 In order for the Owner to assess the Bidder’s experience and qualifications for the purposes
of the evaluation process, each Bidder shall provide the information in Article 5 of the Bid
Form with their bid.

13.7 The Successful Bidder may be required to demonstrate during bidder Validation Testing
that they can meet the performance requirements specified in Division 11 as well as the
Bidder’s Operation and Maintenance Guarantees indicated in their bid.

13.8 The Owner reserves the right to waive the Validation Testing requirement at its sole
discretion. If the Owner waives Validation Testing, the Seller will not be paid for the
Validation Testing bid item.

13.9 If, during the bidder Validation testing, the Bidder fails to successfully demonstrate the
ability to meet the Performance Requirements specified in this Section as well as the
Bidder’s Operation and Maintenance Guarantees as specified in the bid for any single item,
then the Successful Bidder must pay the Owner a penalty of $10,000 or 1% of the total bid
price accepted, whichever is higher, as a penalty for not meeting the proposed
performance. Such payment shall be made within two weeks of Owner’s notification that
above criteria have been satisfied. In addition:

A. The Owner reserves the right to 1) deny compensation for the bidder validation
testing expenses, 2) terminate the Pre-Selection of the Bidder to furnish the System,
and 3) select the next lowest bidder if it is in the best interest of the Owner to do so.

B.  The Owner also reserves the right to continue with the Successful Bidder if in the
Owner’s sole judgment it deems it to be in its best interest to do so. Under these
circumstances, the Owner will consider factors such as the following to determine its
best interest:

1. The Successful Bidder can meet the effluent performance requirements but
only at usage rates (of chemicals, etc.) that are higher than the operation and
maintenance guaranteed values provided in the bid.

2. The Successful Bidder demonstrates to the satisfaction of the Owner that the
science behind the bidder validation testing is sound and unbiased.

3. The Successful Bidder is able to justify, to the satisfaction of the Engineer and
the Owner, the need to revise their Operation and Maintenance guaranteed
values based on the bidder validation test results.

4. The monetary (present worth) and non-monetary evaluation used to select the
Successful Bidder still favors the Successful Bidder.
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5. The Owner agrees in writing to allowing the bidder to revise their operating
and maintenance guaranteed rates for the purpose of the process performance
guarantee.

ARTICLE 14 SUBMITTAL OF BID

14.1 A Bid shall be received no later than the date and time prescribed and at the place indicated
in the advertisement for Bids and shall be enclosed in an opaque sealed envelope plainly
marked with the Project title, the name and address of Bidder, and shall be accompanied by
the Bid deposit and other required documents. If a Bid is sent by mail or other delivery
system, the sealed envelope containing the Bid shall be enclosed in a separate envelope
plainly marked on the outside with the notation “BID ENCLOSED”. When using the mail
or other delivery system, the Bidder is totally responsible for the mail or other delivery
system delivering the Bid at the place and prior to the time indicated in the Advertisement
for Bids. A mailed Bid shall be addressed to Owner at the address in the Advertisement for
Bids.

14.2 Bids received after the date and time prescribed for the opening of bids, or not submitted at
the correct location or in the designated manner, will not be accepted and will be returned
to the Bidder unopened.

ARTICLE 15 MODIFICATION OR WITHDRAWAL OF BID
15.1 Withdrawal Prior to Bid Opening

A. A Bid may be withdrawn by an appropriate document duly executed in the same
manner that a Bid must be executed and delivered to the place where Bids are to be
submitted prior to the date and time for the opening of Bids. Upon receipt of such
notice, the unopened Bid will be returned to the Bidder.

15.2 Modification Prior to Bid Opening

A. If a Bidder wishes to modify its Bid prior to the Bid opening, Bidder must withdraw
its initial Bid in the manner specified in paragraph 15.1.A and submit a new Bid
prior to the date and time for the opening of Bids.

ARTICLE 16 OPENING OF BIDS

16.1 Bids will be opened as indicated in the Advertisement for Bids and, unless obviously
unresponsive, bid prices will be publicly read aloud. An abstract of the amounts of the bid
prices will be made available to Bidders after the opening of Bids.

16.2 In order to be considered for selection, Bids must arrive at the designated location on or
before the date and time specified in the Advertisement for Bids. Bidders mailing their
Bids should allow for normal mail delivery time to ensure timely receipt of their Bids by
Owner.

16.3 Bids received after the time specified for the opening of Bids will not be accepted and will
be returned to the Bidder unopened.

16.4 No responsibility will be attached to Owner, its employees or the Engineer for premature
opening of a Bid not properly addressed and identified in accordance with the Bidding
Documents.
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ARTICLE 17 BIDS TO REMAIN SUBJECT TO ACCEPTANCE

17.1 All Bids will remain subject to acceptance for the period of time stated in the Bid form, but
Owner may, in its sole discretion, release any Bid and return the Bid deposit prior to the
end of this period.

ARTICLE 18 EVALUATION OF BIDS AND AWARD OF CONTRACT

18.1 Owner reserves the right to reject any and all Bids, to waive any and all informalities, and
the right to disregard all nonconforming, nonresponsive or conditional Bids.

18.2 Owner reserves the right to reject any Bid not accompanied by specified documentation and
Bid deposit.

18.3 Owner reserves the right to reject any Bid if it shows any omissions, alterations of form,
additions not called for, conditions or qualifications, or irregularities of any kind.

18.4 Owner reserves the right to reject any Bid that, in his sole discretion, is considered to be
unbalanced or unreasonable as to the amount bid for any lump sum or unit price item.

18.5 More than one Bid for the same Goods and Special Services from an individual, or a firm,
partnership, corporation or an association under the same or different names will not be
considered. Reasonable grounds for believing that any Bidder is interested in more than
one Bid for the Goods and Special Services shall be cause for disqualification of that Bidder
and the rejection of all Bids in which that Bidder is interested.

18.6 In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed
requirements, and such alternates, unit prices and other data, as may be requested in the
Bid Form or prior to the Notice of Award.

18.7 Owner may conduct such investigations as Owner deems necessary to establish the
responsibility, qualifications, performance record, ability to perform the size and type of
work specified or to resolve other issues, and financial ability of Bidders as determined by
an evaluated selection process described in Article 13.

18.8 To be considered a responsive Bidder, the Bidder shall be a registered plan holder on Tighe
& Bond’s bid portal and have downloaded the Bidding Documents. The Bid will not be
awarded to a Bidder unless a record of download of the Bidding Documents exists in Tighe
& Bond’s bid portal. To meet this requirement a prospective Bidder must register using the
name that is to appear in the Bid Documents.

18.9 If the Owner awards the Contract for the Goods and Special Services, such award shall be
to the responsible Bidder (who has neither been disqualified nor rejected pursuant to this
Article 18) whose Bid is in the best interest of the Project.

18.10 Contents of the Bid of the Successful Bidder will become part of any contract awarded.
18.11 Refer to Article 6 of the Agreement for provisions related to price adjustment.

18.12 Bidder shall hold his operation and maintenance guaranteed values bid for items in
Paragraph 5.3.B of the Bid Form, until performance testing of the system is successfully
completed as specified in Division 11 of the Contract Documents.

18.13 Owner reserves the right to request that Bidders attend a formal interview to review and
further clarify the Bidder’s response for the purpose of evaluating the Bid. The interview
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will be held in the Owner’s Water Pollution Control Facility at a time and place to be
determined after Bids have been received and opened. Owner also reserves the right to
waive any formal interview process.

ARTICLE 19 CONTRACT SECURITIES AND INSURANCE

19.1 Bidders shall submit with their bid a letter from their surety indicating that the Bidder
currently qualifies for the performance bond as required above. Surety shall be licensed to
transact such business in the State of Connecticut and named on the current list of “Surety
Companies Acceptable on Federal Bonds” as published in the “Treasury Department
Circular 570”. Notice of Award of the Contract and Execution of an agreement between the
Owner and the Seller shall be contingent on receipt of this letter.

ARTICLE 20 SIGNING OF AGREEMENT

20.1 The Owner will transmit the required number of unsigned Agreements to the Successful
Bidder with the conditional notice of pre-selection pending successful Bidder Validation
testing. Within 15 days of the date of the notice of pre-selection, the Successful Bidder shall
sign the Agreements and return them to the Owner. The Owner will return one executed
Contract to the Successful Bidder.

20.2 If Validation Testing is required, insurance certificates will be required from the Seller
prior to signing of the Agreement. Issue the insurance certificates naming the Town and
Engineer as additional insured meeting the Town’s minimum requirements for Workers
Compensation and General Liability indicated in Section 00800.

20.3 If Validation Testing is required, the Bidder shall provide a check made out to the Town of
Vernon in the amount of $10,000 or 1% of the total bid price accepted, whichever is more.
The Town of Vernon will either return the check upon successful completion of the Bidder
Validation Testing or cash the check as a penalty as discussed in Paragraph 13.10 of this
Section.

ARTICLE 21 SALES TAXES

21.1 Owner is exempt from Connecticut State sales and use taxes on materials and equipment to
be incorporated in the Project. Said taxes shall not be included in the Bid. Refer to
Paragraph 5.05 of the Supplementary Conditions for additional information.

ARTICLE 22 EPA PROJECT REQUIREMENTS FOR SRF-FUNDED PROJECTS

22.1 This Project is subject to the American Iron and Steel (AIS) requirement of Section 436 of
Public Law (P.L.) 113-76, Consolidated Appropriations Act, 2014, which requires that all
of the iron and steel products used in the project are produced in the United States. Section
00800 contains further information on applicable iron and steel products and compliance.

END OF SECTION
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To Recipient: Please complete the signatory information, sign, date and return this agreement to
Tighe & Bond, Inc. by email to pamoran@tighebond.com .

AGREEMENT FOR DELIVERY OF DOCUMENTS IN ELECTRONIC FORM

In connection with the Town of Vernon CT WPCF Upgrade Cloth Media Filtration System
Equipment Pre-Selection (hereinafter “Project”) for which Tighe & Bond, Inc. (“Engineer”) has been
retained to provide services, (hereinafter
“Recipient”) has requested that Engineer provide Recipient with certain Instruments of Services
prepared by Engineer and its subconsultants in electronic machine readable format. These documents
in such format, and as expressly listed herein, shall hereinafter be referred to as the “Electronic
Documents”.

In consideration of the Engineer’'s agreement to release Electronic Documents, the Recipient
agrees as follows:

1. It is understood and agreed that all drawings, specifications or other documents of any
kind prepared by Engineer or its subconsultants, whether in hard copy or any electronic or machine
readable format, including Electronic Documents (collectively the “Engineer’s Documents”), are, and
shall remain, instruments of their services. These Instruments of Services were prepared solely for
use in connection with this Project. Engineer and its subconsultants retain all common law, statutory
and other reserved rights, including the copyright. This Agreement is not intended in any way to alter
the respective interests of the parties in the Instruments of Service as set forth in any agreement for
services between Recipient and Engineer, notwithstanding Engineer’'s agreement to release the
Electronic Documents to Recipient.

2. The Electronic Documents are provided as a convenience to the Recipient for
informational purposes only in connection with the Recipient’s performance of its responsibilities and
obligations relating to the Project. The Electronic Documents do not replace or supplement the paper
copies of the Drawings and Specifications which are, and remain, the Contract Documents for the
Project or the paper copies of any other document prepared by the Engineer or its subconsultants.

3. The parties agree that the Electronic Documents are not, nor shall they be construed
to be, a product. It is expressly agreed by the Recipient that there are no warranties of any kind in
such Electronic Documents or in the media in which they are contained, either express or implied.

4. It is further understood and agreed that no Electronic Documents shall be signed or
sealed.

5. If any differences exist between printed Instruments of Service and the Electronic
Documents, the information contained in the printed documents shall be presumed to be correct and
take precedence over the Electronic Documents.

6. Recipient agrees not to add to, modify or alter in any way, or to allow others to add to,
modify or alter in any way, the Electronic Documents, except as expressly described herein.

7. The Electronic Documents are supplied in the following format: AutoCAD (.dwgQ).

It is understood by Recipient that the media in which any Electronic Documents are transmitted can
deteriorate over time and under various conditions. Engineer is not responsible for such deterioration.
In addition, any conversion of the format is solely the responsibility of the Recipient. Recipient
understands and agrees that the conversion of paper copies of Instruments of Service into electronic
or machine readable format or the conversion of Electronic Documents from the machine readable
format used by Engineer to some other format may introduce errors or other inaccuracies. Recipient
therefore agrees to confirm the accuracy of the Electronic Documents before using them. Recipient



agrees to accept all responsibility for any errors or inaccuracies and to release Engineer and its
subconsultants from any liability or claims for recovery of damages or expenses arising as the result of
such errors or inaccuracies.

8. Where the Recipient has received specific permission to use the Electronic Documents
in connection with Recipient’s obligation to prepare certain documents for Project, Recipient shall, in
addition to the other obligations set forth herein, be obligated to remove Engineer’s or Engineer’s
subconsultant’s title block from the copy of the Electronic Documents used by Recipient.

9. Recipient further agrees that the Engineer’'s Documents were prepared for use in
connection with this Project only and that the Electronic Documents are supplied to Recipient for the
limited purpose stated herein only. Recipient agrees not to use, or allow others to use, the Electronic
Documents, in whole or in part, for any purpose or project other than as stated herein without the
express prior written permission of the Engineer.

10. Recipient agrees to waive any and all claims and liability against Engineer and its
subconsultants resulting in any way from any failure by Recipient to comply with the requirements of
this Agreement for the Delivery of Documents in Electronic Format.

11. Recipient further agrees to indemnify and save harmless the Engineer and its
subconsultants and each of their partners, officers, shareholders, directors and employees from any
and all claims, judgments, suits, liabilities, damages costs or expenses (including reasonable defense
and attorneys fees) arising as the result of either: 1) Recipient’s failure to comply with any of the
requirements of this Agreement for the Delivery of Documents in Electronic Format; or 2) a defect,
error or omission in the Electronic Documents or the information contained therein, which defect, error
or omission was not contained in the Contract Documents as defined in Paragraph 2 or where the use
of such Contract Documents would have prevented the claim, judgment, suit, liability, damage, cost or
expense.

RECIPIENT

Date:

Name:

Title:

Company:

Identification of Electronic Documents covered by this Agreement:

Figure 5 - Cloth Media Filtration System Plan
Figure 6 - Cloth Media Filtration System Sections

Approved use of Electronic Documents covered by this Agreement:
Preparation of general arrangement drawings for inclusion in Recipient’s bid showing

Recipient’s proposed equipment within the Town of Vernon’s existing structures.
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SECTION 00410

FORM FOR BID

PROJECT IDENTIFICATION:

Vernon CT Water Pollution Control Facility Upgrade Project
Cloth Media Filtration System Preselection

TABLE OF ARTICLES

1. Bid Recipient

Bidder’s Acknowledgements
Bidder’s Representations
Bidder’s Certifications

Basis of Bid

Time of Completion

Attachments to This Bid

e - e

Bid Submittal

ARTICLE 1 - BID RECIPIENT
1.1  This Bid is submitted to:

Town of Vernon Office of the Town Administrator
14 Park Place
Vernon, CT 06066

1.2 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an
Agreement with Owner in the form included in the Bidding Documents. This agreement
will stipulate that the Bidder’s Goods and Special Services as specified or indicated in the
Bidding Documents will be furnished at the prices and within the times indicated in this
Bid and in accordance with the other terms and conditions of the Bidding Documents and
the upcoming upgrade project.

ARTICLE 2 - BIDDER’S ACKNOWLEDGEMENTS

2.1 Bidder accepts all of the terms and conditions of the Advertisement for Bids and
Instructions to Bidders, including without limitation, those dealing with the disposition of
Bid deposit. The Bid will remain subject to acceptance until October 1, 2019, or for such
longer period of time that Bidder may agree to in writing upon request of Owner.

ARTICLE 3 - BIDDER’S REPRESENTATIONS
3.1 In submitting this Bid, Bidder represents, as set forth in the Agreement, that:
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A. Bidder has examined and carefully studied the Bidding Documents, and any data
and reference items identified in the Bidding Documents and hereby acknowledges
the receipt of all Addenda.

B.  Bidder has visited the Point of Destination and site where the Goods are to be
installed or Special Services will be provided and become familiar with and satisfied
as to the observable local conditions that may affect cost, progress, and furnishing
of Goods and Special Services, if required to do so by the Bidding Documents, or
if, in Bidder’s judgement, any local condition may affect cost, progress, or the
furnishing of Goods and Special Services.

C. Bidder is familiar with and has satisfied itself as to all federal, state and local Laws
and Regulations that may affect cost, progress and furnishing of Goods and Special
Services.

D. Bidder has carefully studied, considered, and correlated the information known to
Bidder; information commonly known to sellers of similar goods doing business in
the locality of the Point of Destination and the site where the Goods will be installed
or where Special Services will be provided; information and observations obtained
from Bidder’s visits, if any, to the Point of Destination and the site where the Goods
will be installed or Special Services will be provided; and any reports and drawings
identified in the Bidding Documents regarding the Point of Destination and the site
where the Goods will be installed or where Special Services will be provided, with
respect to the effect of such information, observations, and documents on the cost,
progress, and performance of Seller's obligations under the Bidding Documents.

E. Bidder is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Goods and Special Services that are to be furnished as
indicated in the Bidding Documents.

F. Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Bidder has discovered in the Bidding Documents, and confirms
that the written resolution thereof by Engineer is acceptable to Bidder.

G. The Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for furnishing the Goods and Special
Services for which this Bid is submitted.

H. The submission of this Bid constitutes an incontrovertible representation by Bidder
that Bidder has complied with every requirement of this Article, and that without
exception the Bid and all prices in the Bid are premised upon furnishing the Goods
and Special Services required by the Bidding Documents.

ARTICLE 4 - BIDDER’S CERTIFICATION

4.1 Bidder certifies that this Bid is genuine and not made in the interest of or on behalf of any
undisclosed individual or entity and is not submitted in conformity with any collusive
agreement or rules of any group, association, organization, or corporation.

4.2 Bidder certifies that Bidder has not directly or indirectly induced or solicited any other
Bidder to submit a false or sham Bid.
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4.3 Bidder certifies that Bidder has not solicited or induced any individual or entity to refrain
from bidding.

4.4 Bidder certifies that Bidder has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for the Contract. For the purposes of this Paragraph:

A.  “corrupt practice” means the offering, giving, receiving, or soliciting of anything of
value likely to influence the action of a public official in the bidding process;

B.  “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process to the detriment of the Owner, (b) to establish bid
prices at artificial non-competitive levels, or (c) to deprive Owner of the benefits of
free and open competition;

C.  “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish bid
prices at artificial, non-competitive levels; and

D.  “coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process.

ARTICLE 5 - BASIS OF BID

5.1 Bidder proposes to furnish all Goods and Special Services required for construction of the
Cloth Media Filtration System Equipment for the Vernon CT Water Pollution Control
Facility Upgrade Project in accordance with the accompanying Bidding Documents
prepared by Tighe & Bond, Inc., for the Contract Prices specified in Article 5 Paragraph
5.3A at the guaranteed operation and maintenance values and costs specified in Article 5
Paragraph 5.3B, with additional supporting equipment information, documentation and
bidder qualifications as described in Article 5 Paragraphs 5.4, 5.5, and 5.6, all according
to the terms of the Bidding Documents.

A. A Bid that does not include a price for both Items 1A and 1B will be considered
non-responsive.

5.2  This Bid includes Addenda numbered

5.3 The proposed Contract Prices and Guaranteed Operation and Maintenance Costs are
provided in Paragraphs 5.3.A and 5.3.B below:
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A. CAPITAL COST
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Item
No.

Unit of
Measure

Total Price Dollar Figure

Description

Total Price Written Words

1A

L.S.

Supply the Cloth Media Filtration System
equipment with Stainless Steel Tank as specified

$

herein including all ancillary equipment, spare
parts, tools, and Special Services not included in
Items 2, 3, 4, and 5 below.

1B

L.S.

Supply the Cloth Media Filtration System for
installation in a Concrete Tank constructed by

others as specified herein including all ancillary
equipment, spare parts, tools, and Special Services
not included in Items 2, 3, 4, and 5 below.

L.S.

Validation Testing Services — Provide validation
testing services to demonstrate proposed system’s

&+

ability to meet performance guarantees and to
optimize design as specified in Section 11365,
Paragraph 1.3.

L.S.

Spare Parts — The cost for spare parts specified in

Section 11365, Paragraph 1.9.

L.S.

Extended Warrantee for Equipment- The added costg

to meet the warrantee requirements specified in

Section 11365, Paragraph 1.8 to the extent that
they are beyond the manufacturer’s standard
warrantee.

L.S.

Seller’s Service Agreement — Two year service

agreement as specified in Section 11365,
Paragraph 1.12.

TOTAL CLOTH MEDIA FILTRATION SYSTEM BID PRICE

(Stainless Steel Construction)

CAPITAL COST
Sum of Items 1A, 2, 3, 4 and 5 Above

TOTAL CLOTH MEDIA FILTRATION SYSTEM BID PRICE ¢

(Concrete Construction)

CAPITAL COST
Sum of Items 1B, 2, 3, 4 and 5 Above|
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B.  OPERATION AND MAINTENANCE GUARANTEE

1. Coagulant Consumption

I Guaranteed Value/ Cost

tem o e . .

No. Item Description Units | Current Average | Design Average
Flow 2.95 MGD* | Flow 4.8 MGD*

6 Cost of Coagulant $ / Gallon TBD by Engineer

Average Ferric Chloride (40%

7 solution FeCls by Weight) dosage
(a,b) | required under specified Conditions
(not less than 57 ppmvp)

ppmvp'

Average Alum Sulfate (48% solution
Al2(SO4))3*14 H20 by weight that is
8.0 to 8.3% Al:0s by weight) dosage | ppmvp'
required under specified Conditions
(not less than 80 ppmvp)

(a,b)

1. ppmvp = parts per million as volumetric product, or gallons of neat chemical (neat
concentration should be as specified for each item above) per million gallons of
wastewater treated. To convert to mg/1 of Coagulant (as a complex- not a metal),
multiply by (8.34*%0.4536* S.G * %Complex / 3.785) where S.G is the specific gravity of
the bulk solution provided by the manufacturer and % Complex is the percentage by
weight of the chemical complex in the solution.

2. The flows specified above represent plant influent flows. Actual flows entering the filters
will be higher because they will include recycle flow from the filter backwash.
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Polymer Consumption

Ttem
No.

Guaranteed Value/ Cost

Item Description Units | Current Average | Design Average

Flow 2.95 MGD’ | Flow 4.8 MGD’

Required Polymer' (List type and
9 Recommended Supplier Product No.) Type

Seller to Provide Quote from Supplier

10 | Cost of Polymer $ / Gallon| for delivery of a 30 day minimum
supply to the point of destination
11 | Average Polymer addition required 2
(a,b) | under specifl}c/ed Conditions ppmvp
1b polymer
12 | Polymer Solid’s Content (%Sol) /b
polymer
solution
13 | Polymer Specific Gravity (S.G) NA

1. Only emulsion polymers will be considered.

2. ppmvp = parts per million as volumetric product, or gallons of neat chemical per million
gallons of wastewater treated. To convert to mg/l of Polymer, multiply by (8.34 * 0.4536
*S.G * %Sol / 3.785)

3. The flows specified above represent plant influent flows. Actual flows entering the filters
will be higher because they will include recycle flow from the filter backwash.

C. The Bidder acknowledges that this Bid will be evaluated using the Guaranteed
Operational and Maintenance Values and Costs included in Paragraph 5.3B in the
following manner:

1.

V-0037/10/17/17

Due to the uncertainty in the long term chemical choice, the cost of
coagulants used for in each operational scenario (current flow, design flow)
will be based the bidders guaranteed values weighted as follows:

a. Ferric Chloride - 50%
b. Alum - 50%

The annual operating costs will be based on 213 days of operation and the
following weights assigned to the guaranteed costs/values:

a. Current average daily flow of 2.95 mgd - 75%
b. Design average daily flow of 4.8 mgd - 25%

The Bidder acknowledges the Guaranteed Operational and Maintenance
Values and Costs included in Paragraph 5.3B must be guaranteed for the time
periods described in Article 18 of the Instructions for Bidders (Section
00200).
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5.4 A summary of the proposed equipment (and equipment required to be provided by the
Buyer), a detailed breakdown of the operational and maintenance values used to back up
the values in Paragraph 5.3.B, and delivery schedule to be provided is as follows:

A.  General Equipment

Proposed Value

1. Total Number of Filter Trains Proposed (#) 3
2. Number of Filter Trains On-Line at the Design Peak

Hourly Flow Rate (#) 2
3. Number of discs per filter(#)
4. Total Area of each Disc filter (ft*2)
5. Effective Submerged Area of each disc filter (ft*2)
6. Proposed Filter Loading'¢ at Peak Hour Flow Rate and

Maximum TSS Load (25 mg/1) (Ibs solids/ ft*2/day)
7. Backwash Pumps per filter (#)
8. Backwash Pump Motor Size (HP)*
9. Backwash Pump Flow Rate (GPM)
10. Maximum Instantaneous Backwash Flow Rate (GPM per

filter)
11. Filter Media Drive Drum Motor Size (HP)*
12. Peak Capacity of Buyer-provided Coagulant Feed Pump

used for filters (gph)’
13. Number of Buyer-provided Rapid Mix Tanks required*

prior to the Flocculation Tanks (#) 2
14. Size of Buyer-provided Rapid Mix Tanks required* prior

to the Flocculation Tanks (gallons)
15. Rapid Mix Tank Mixer Size (HP)?
16. Total number of Buyer-provided Flocculation Tanks

required* (#, must be even number for two reaction tank

trains)
17. Size of Buyer-provided Flocculation Tanks* required

prior to the Filter (gallons each)
18. Flocculation Tank Mixer Sizes (HP each)?
19. Annual Equipment Maintenance Cost®
20. Anticipated average backwash flow rate® at Current

Average Daily Flow Rate (2.95 mgd) and at a secondary
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clarifier effluent TSS of 10 mg/1:

21. Anticipated average backwash flow rate® at Peak Hour
Flow Rate (22.0 mgd) and at a secondary clarifier effluent
TSS of 25 mg/1 (gpm):

22. Can the Cloth Media Filtration System be started up and
operated (but not performance tested) while the Zimpro
PACT-WAR system is still in operation and the
incoming TSS includes residual powdered activated
carbon without significantly reducing the performance of
the filter? (Yes or No)’

Notes:

1. Calculate Loading Rates using Effective Submerged Filter Area including
anticipated influent TSS due to coagulant addition for phosphorus removal
plus TSS from Secondary Clarifier effluent.

2. Provide horsepower as motor rated horsepower for the equipment proposed.

3. Base on whichever of the coagulants listed in 5.3.B requires the largest
pump.

4. Rapid mix and flocculation tanks shall be sized based on two trains, both

online at peak flow conditions, with no redundancy required.

5. Include the cost (and provide with the bid a list) of replacement equipment
and consumables for which unit costs are not specifically listed in the bid
form. This shall include, but not be limited to, other chemicals or substances
such as cleaning solutions, components requiring routine replacement, all
spare parts listed in Section 11365 paragraph 1.9, and other components of
the equipment with a useful life of less than 20 years. Include annualized unit
costs based on past experience. If the system has a pump that is expected to
wear out in 12 years and the current replacement cost is $12,000, include an
annualized maintenance equipment cost of $1,000 per year. Note that this
does not obligate the Owner to purchase these items through the Seller.

6. Assume both duty filters online.

7. If no, attach a description of the effect so that the added cost to the
construction contract can be estimated by the Owner during the bid evaluation
process.

B. Headlosses

Value
Steel Tank@ Concrete
Peak Hour Tank@ Peak
Flow Hour Flow
(22.0 mgd) (22.0 mgd)

1 Total Headloss through the two duty Cloth Media
Filters while filtering (Maximum inlet channel water
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elevation approaching filter (weir if applicable) less
the maximum recommended effluent channel water
elevation leaving filter (after effluent weir) (ft)

2. Total Headloss through the two duty Cloth Media
Filters while bypassing (Maximum inlet channel
water elevation approaching filter (weir if applicable)
less the maximum recommended effluent channel
water elevation leaving filter (after effluent weir) (ft)

C.

Delivery Schedule

Duration

1.  Preliminary Shop Drawings (weeks from Owner’s
request, maximum of 8)

2. Validation Testing (weeks from Owner’s request,
maximum of 8)

3. Shop Drawings (weeks from execution of purchase order
with the Buyer, maximum of 10)

4.  Delivery of Goods (weeks from Shop Drawing approval,
maximum of 22)

5.5 The following supplementary information is provided with the Bid:

A.
B.

Written description and Seller’s literature of the proposed system.

Dimensioned plans and sections of the proposed system process equipment
including field instruments, control panels, and all other major system components.
Specify recommended areas for spare equipment storage. Provide sample control
panel designed from projects of similar size and scope.

Dimensioned plans and sections of the proposed system layout including required
number of trains, chemical mix/flow split tank, tanks in each train, required
maintenance clearances from provided equipment, channel/tank widths, lengths,
depths, relative water surface elevations, bypass weir and channel/pipe locations,
and minimum relative elevations of all equipment to be supplied.

General arrangement drawings show the proposed equipment within the Owner’s
existing structures as they are illustrated on Figures 5 and 6 included in Appendix
A. These layouts shall demonstrate compliance with all dimensional limitations and
shall be based on the AutoCAD .dwg files that were made available by the Engineer
as described in Section 00200, Article 3.

Description of the level of factory assembly prior to factory system testing and a
description of the factory system testing conducted at this level for each proposed
equipment option (concrete or steel tank).
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F.  Detailed description of field assembly requirements for each proposed equipment
option. The description shall include estimates of the number of personnel and the
hours required by those personnel required for each step of the installation. The
supplier shall also provide at least two contractor references from past projects
installing equipment of similar type that can confirm the installation steps,
manpower, and duration estimates.

G.  Documentation including quotes and anticipated service life of equipment to support
the Annual Equipment Maintenance Costs in Paragraph 5.4A.19.

H.  Written description of any specific equipment requirements such as the need for
equipment to be protected from weather and the elements. Provide an explanation.

L. Details of any special tools or equipment required for operation and maintenance of
the proposed system.

I Details of operation of the system (labor requirements to operate and maintain
equipment) including weekly and monthly maintenance schedule. Include a listing
and the cost of replacement equipment and consumables for which unit costs are not
listed in the bid form. This shall include, but not be limited to, other chemicals or
substances, compressed air, components requiring routine replacement, or other
components of the equipment with a useful life of less than 20 years.

Details of power and control systems (control panel layouts and wiring schematics).

L. Details demonstrating the ability of the proposed system to hydraulically pass the
range of flows as required to meet the design average day and peak hour flow rate.

M. Proposed Validation Testing plan and procedures.
N. Detailed explanation if answer to item 5.4A.22 is no.

5.6 The Seller represents to the Owner the following as evidence of Seller’s qualifications to
supply the equipment and provide services specified herein:

A.  Number of years Seller has been in business under the name in which these Goods
and Special Services will be furnished.

B. Number of installations in the United States and worldwide with equipment
functionally similar to that proposed. Include installation dates for each.

C. A list and description of projects in the United States where the Seller’s proposed
equipment has been installed. The projects listed shall provide suitable detail for
evaluating the Bidder’s qualifications and experience, which are non-monetary
criteria discussed in Article 13 of the Instruction to Bidders (Section 00200).
Provide the following information for each installation:

1. Name of wastewater treatment facility

2. Name, Address, and telephone number of system owner’s or operator ‘s contact
person who can address the performance and maintenance of the Seller’s
equipment

3. Design flow rates including average annual, maximum month, maximum day,

and peak hour
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4. Date system was placed into operation
5. Operation of the system in conjunction with related treatment systems
6. Permitted effluent phosphorus limit and the actual operating discharge

phosphorus concentration.
7. Chemical Coagulant, and Polymer type and dosage
8. Method of level control
ARTICLE 6 - TIME OF COMPLETION

6.1 Bidder agrees that the furnishing of Goods and Special Services will conform to the
schedule set forth in Article 5 of the Agreement.

6.2 Bidder accepts the provisions of the Agreement as to liquidated damages.
ARTICLE 7 - ATTACHMENTS TO THIS BID
7.1 The following documents are attached to and made a condition of this Bid:

A.  Bid deposit in the amount of dollars ($
), consisting of a bid bond in the amount of five percent of the total amount of
Bid provided in paragraph 5.3.A of this section.

B. A letter from surety indicating that the Bidder currently qualifies for the
performance bond required as detailed in these documents

C. Evidence of Bidder's qualifications in accordance with Article 5 of this Bid as well
as Supplementary Information Specified in Article 5. Include as a separate bound
document with cover sheet entitled “Bidders Qualifications and Supporting
Technical Information”.

D.  Evidence of authority to sign.
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ARTICLE 8 - BID SUBMITTAL
BIDDER: [Indicate correct name of bidding entity]

By:
[Signature]

[Printed name]
(If Bidder is a corporation, a limited liability company, a partnership, or a joint venture, attach
evidence of authority to sign.)

Attest:
[Signature]

[Printed name]

Title:

Submittal Date:

Address for giving notices:

Telephone Number:

Fax Number:

Contact Name and e-mail address:

Bidder’s License No.:

(where applicable)

END OF SECTION
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PENAL SUM FORM

BID BOND

Any singular reference to Bidder, Surety, Owner or other party shall be considered plural where applicable.

BIDDER (Name and Address):

SURETY (Name, and Address of Principal Place of Business):

OWNER (Name and Address):

BID
Bid Due Date:
Description (Project Name— Include Location):

BOND
Bond Number:
Date:
Penal sum $

(Words) (Figures)
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Bid Bond to be duly executed by an authorized officer, agent, or representative.

BIDDER SURETY
(Seal) (Seal)
Bidder’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (Attach Power of Attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Note: Addresses are to be used for giving any required notice.
Provide execution by any additional parties, such as joint venturers, if necessary.

EJCDC® C-430, Bid Bond (Penal Sum Form). Published 2013.
Prepared by the Engineers Joint Contract Documents Committee.
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PENAL SUM FORM

1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, and
assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond. Payment of the
penal sum is the extent of Bidder’s and Surety’s liability. Recovery of such penal sum under the terms of this Bond
shall be Owner’s sole and exclusive remedy upon default of Bidder.

2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding
Documents and any performance and payment bonds required by the Bidding Documents.

3. This obligation shall be null and void if:

3.1 Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents (or any
extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding
Documents and any performance and payment bonds required by the Bidding Documents, or

3.2 All Bids are rejected by Owner, or

3.3 Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents (or any
extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when required
by Paragraph 5 hereof).

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after
receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with reasonable
promptness, identifying this Bond and the Project and including a statement of the amount due.

5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice of
Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award including
extensions shall not in the aggregate exceed 120 days from the Bid due date without Surety’s written consent.

6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default
required in Paragraph 4 above is received by Bidder and Surety and in no case later than one year after the Bid due
date.

7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in the
state in which the Project is located.

8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses shown
on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by United States
Registered or Certified Mail, return receipt requested, postage pre-paid, and shall be deemed to be effective upon
receipt by the party concerned.

9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the authority
of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, seal, and deliver such
Bond and bind the Surety thereby.

10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of any
applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at
length. If any provision of this Bond conflicts with any applicable statute, then the provision of said statute shall
govern and the remainder of this Bond that is not in conflict therewith shall continue in full force and effect.

11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.

EJCDC® C-430, Bid Bond (Penal Sum Form). Published 2013.
Prepared by the Engineers Joint Contract Documents Committee.
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SECTION 00520

AGREEMENT

This Agreement is by and between the Town of Vernon, as requested by its Water Pollution
Control Authority hereinafter called Owner and hereinafter called Seller.

Owner and Seller hereby agree as follows:
ARTICLE1 GOODS AND SPECIAL SERVICES

1.1  Seller shall agree to furnish the Goods and Special Services to a Construction Contractor
as part of a future construction Project as specified or indicated in these Contract
Documents.

1.2 It is anticipated that a Construction Contractor (Buyer) will be awarded construction of the
Vernon CT Water Pollution Control Facility Upgrade Project on or before July 1, 2019.
Based upon the representations by the Seller in its Bid, the Owner intends to direct its
Engineer designing the upgrade project to include the Seller’s proposal for the Goods and
Special Services (exclusive of any proposed contract terms and conditions which are to be
negotiated between the Seller and the Buyer) in the contract documents for bidding by the
Buyer. The Buyer shall coordinate with the Seller and shall be responsible for installation
of the Seller’s Goods.

1.3 If a contract is not awarded to a Buyer, this agreement between the Owner and the Seller
shall become null and void, with no obligations to either party except as otherwise
specified in the Agreement.

1.4 If the Seller fails the Bidder Validation Testing, this agreement between the Owner and the
Seller shall become null and void, with no obligations to either party except as otherwise
specified in the Agreement.

ARTICLE 2 THE PROJECT

2.1 The Project, of which the Goods and Special Services is only a part, is identified with the
following title: “Vernon CT Water Pollution Control Facility Upgrade Project”. The
design of the Project is currently underway with the Owner’s Engineer

ARTICLE 3  ENGINEER

3.1 The Contract Documents for the Pre-Selection of Goods and Special Services have been
prepared by Tighe & Bond, Inc. 53 Southampton Road, Westfield, MA 01085
(“Engineer”), which is to act as Owner’s representative, assume all duties and
responsibilities, and have the rights and authority assigned to Engineer in the Contract
Documents in connection with Seller’s furnishing of Goods and Special Services.

ARTICLE 4 POINT OF DESTINATION

4.1 The Point of Destination is designated as: Water Pollution Control Facility, 100
Windsorville Road, Vernon CT 06066.

ARTICLE 5 CONTRACT TIMES

5.1 Time of the Essence
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A.  All time limits for Milestones, if any, including the submittal of Shop Drawings and
Samples, the delivery of Goods, and the furnishing of Special Services as stated in
the Contract Documents are of the essence of the Contract.

5.2 Milestones

A.  Bidder Validation Testing: Seller shall conduct Bidder Validation Testing required
by the Contract Documents and provide a report to the Owner for Engineer’s
review and approval within 75 days after the effective date of this Agreement.

B.  Assistance to the Engineer: Seller shall submit all Preliminary Submittals required
by the Contract Documents to Owner within 60 days following execution of this
agreement and pending successful validation testing. Seller shall submit all other
(Non-preliminary) submittals (final shop drawings, product data, samples) required
by the Contract Documents to the Buyer for Engineer’s review and approval in
accordance to the schedule provided by the Contractor under the construction
contract. It is the intent of the parties that (1) Engineer conduct such review and
issue its approval, or a denial accompanied by substantive comments regarding
information needed to gain approval, within 35 days of Seller's submittal of such
Shop Drawings and Samples; and (2) resubmittals be limited whenever possible.

C. Days to Achieve Delivery of Goods: The Goods are to be delivered to the Point of
Destination and ready for the Buyer’s receipt of delivery approval in accordance to
the schedule provided by the Buyer under the construction contract.

D.  Startup and Successful Performance Testing: The Special Services associated with
the startup of the Goods and successful completion of performance testing are to be
in accordance to the schedule provided by the Buyer under the construction
contract.

5.3 Liquidated Damages

A. Owner and Seller recognize that Owner’s contract with the Buyer will include
provisions for Liquidated Damages. The parties also recognize that the timely
performance of the Work by the Buyer is materially dependent upon Seller’s
specific compliance with the requirements of Paragraph 5.2. Further, they
recognize the delays, expense, and difficulties involved in proving the actual loss
suffered by Owner if complete acceptable Goods are not delivered on time.
Accordingly, instead of requiring such proof, Owner and Seller agree that as
liquidated damages for delay (but not as a penalty) Seller shall pay Buyer an
equitable portion of the $2,000 per day liquidated damages assessed by the Owner
to the Buyer .

ARTICLE 6 CONTRACT PRICE

6.1 The Owner agrees to make provisions in the Buyer’s contract to all for payments to the
Seller to furnish the Goods and Special Services in accordance with these Contract
Documents as follows:

A.  The prices stated in Seller’s Bid, as included in Paragraph 5.3.A of the Bid Form.

B. If through no fault of the Bidder, the request for bids from general contractors to
upgrade the Vernon WPCF project (of which these Goods and Special Services are
to be incorporated) is not advertised for bidding within 52 weeks of the date of the

V-0037/10/16/17 00520-2 Agreement



Tighe&Bond

Bidder’s bid, the Bidder’s bid price for the equipment included in the Bid Form,
Paragraph 5.3.A “Capital Cost”, Item Nos. 1A and 1B will be escalated by the
percent change in the published value(s) of the following indexes over the following
time period: from the index value published 52 weeks following the Seller’s bid date
to the index value published just prior to the date the bid for the general contractor
to upgrade the Vernon WPCEF project is advertised.

1. U.S. Department of Labor, Bureau of Labor Statistics, PPI commodity data:
a. Metals and metal products, WPU10, 60% of costs
b. Plastic products, WPUO072, 40% of costs.
ARTICLE 7 PAYMENT PROCEDURES

7.1 If Validation Testing is required, the Seller shall provide a check made out to the Owner
in the amount of $10,000 or 1% of the total bid price accepted, whichever is more at the
time this Agreement is signed. The Owner will either return the check upon successful
completion of the Bidder Validation Testing or cash the check as a penalty as discussed in
Paragraph 13.10 of Section 00200.

7.2  Seller shall submit Applications for Payment to the Construction Contractor and the
Construction Contractor will include them with their own Applications for Payment to the
Engineer in accordance with the general conditions to be included in the contract between
the Owner and the Construction Contractor. Applications for Payment will be processed
by Engineer as provided in the general conditions of Owner and Construction Contractor’s
contract and in accordance with Clean Water Fund requirements. Seller understands that
the Owner and Construction Contractor’s contract will include retainage.

7.3 Seller shall submit Applications for Payment to the Construction Contractor in amounts
that are consistent with the payment schedule provided Article 10 of the General
Conditions and Supplementary General Conditions.

7.4 If the Owner does not execute an agreement (with the Seller’s equipment specified) with
the Construction Contractor prior to October 1, 2019, then the Owner has no liability
towards the Seller except to pay for Bidder Validation Testing if such testing was
required. Under this circumstance, the Seller may invoice the cost provided on the Bid
Form.

ARTICLE 8 INTEREST - NOT USED
ARTICLE 9 SELLER’S REPRESENTATIONS
9.1 Seller makes the following representations:

A.  Seller has examined and carefully studied the Contract Documents, and any data
and reference items identified in the Contract Documents, as applicable to Seller’s
obligations identified in Article 1 above.

B.  If required by the Bidding Documents to visit the Point of Destination and site
where the Goods are to be installed or Special Services will be provided, or if, in
Seller’s judgment, any local condition may affect cost, progress or the furnishing of
the Goods and Special Services, Seller has visited the Point of Destination and site
where the Goods are to be installed or Special Services will be provided and become
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familiar with and is satisfied as to the observable local conditions that may affect
cost, progress and the furnishing of the Goods and Special Services.

C.  Seller is familiar with and is satisfied as to all Laws and Regulations that may affect
cost, progress, and the furnishing of the Goods and Special Services.

D.  Seller has carefully studied, considered, and correlated the information known to
Seller; information commonly known to sellers of similar goods doing business in
the locality of the Point of Destination and the site where the Goods will be installed
or where Special Services will be provided..

E.  Seller is aware of the general nature of work to be performed by others at the Site
that relates to the Goods to be furnished and Special Services to be provided as
indicated in the Contract Documents.

F. Seller has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Seller has discovered in the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Seller.

G. The Contract Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for furnishing Goods and Special
Services.

H. Seller’s entry into this Contract constitutes an incontrovertible representation by
Seller that without exception all prices in the Agreement are premised upon
furnishing the Goods and Special Services required by the Contract Documents.

ARTICLE 10 CONTRACT DOCUMENTS
10.1 Contents
A.  The Contract Documents consist of the following:

1. This Agreement (pages 00520-1 to 00520-7, inclusive);

2. General Conditions (title pages, table of contents, and pages 1 to 31,
inclusive);

3. Supplementary Conditions (pages 00800-1 to 00800-14, inclusive);

4. Specifications as listed in table of contents of the Project Manual;

5. Drawings — None

6. Addenda (numbers  to _, inclusive);

7. Exhibits to this Agreement (enumerated as follows):

a. Seller’s Bid, solely as to the prices set forth therein (pages  to
inclusive) and including Sellers performance bond pre-approval
certification included with the Seller’s Bid;

b. Documentation submitted by Seller prior to Notice of Award (pages
to __, inclusive);

B.  The documents listed in Paragraph 10.1.A are attached to this Agreement (except as
expressly noted otherwise above).
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C. There are no Contract Documents other than those listed above in this Article 10.

D. The Contract Documents may only be amended, modified, or supplemented as
provided in Paragraph 3.04 of the General Conditions.

ARTICLE 11 MISCELLANEOUS
11.1 Terms

A. Terms used in this Agreement will have the meanings indicated in the General
Conditions and the Supplementary Conditions.

11.2  Assignment of Contract

A. Neither Owner nor Seller shall, without the prior written consent of the other,
assign or sublet in whole or in part any interest under any of the Contract
Documents. Specifically but without limitation, moneys that may become due and
moneys that are due may not be assigned without such consent (except to the extent
that the effect of this restriction may be limited by Laws and Regulations). Unless
specifically stated to the contrary in any written consent to such an assignment, such
an assignment will not release or discharge the assignor from any duty or
responsibility under the Contract Documents.

11.3 Successors and Assigns

A. Owner and Seller each binds itself, its successors, assigns, and legal representatives
to the other party hereto, its successors, assigns, and legal representatives in respect
to all covenants, agreements, and obligations contained in the Contract Documents.

11.4 Severability

A.  Any provision or part of the Contract Documents held to be void or unenforceable
under any Law or Regulation shall be deemed stricken, and all remaining provisions
shall continue to be valid and binding upon Owner and Seller. The Contract
Documents shall be reformed to replace such stricken provision or part thereof with
a valid and enforceable provision that comes as close as possible to expressing the
intention of the stricken provision.

11.5 Seller Certifications

A.  Seller certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this
Paragraph 11.5:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of
anything of value likely to influence the action of a public official in the
bidding process or in the Contract execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a)
to influence the bidding process or the execution of the Contract to the
detriment of Owner, (b) to establish Bid or Contract prices at artificial non-
competitive levels, or (c) to deprive Owner of the benefits of free and open
competition;
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3. “collusive practice” means a scheme or arrangement between two or more
Bidders, with or without the knowledge of Owner, a purpose of which is to
establish Bid prices at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or
indirectly, persons or their property to influence their participation in the
bidding process or affect the execution of the Contract.

11.6 Limitations

A.  Mutual Limitation of Liability: Owner and Seller further agree that the total liability
of each party to the other for claims, costs, losses, and damages arising from this
Contract shall be limited to 100% of the amount established in this Agreement as
the Contract Price on Bid Form for the Construction Contractor.

11.7 Not Used
11.8 Securities

A.  The Seller shall provide a performance bond guaranteeing that the installed system
will meet the Seller’s Process Performance Guarantee as specified in Division 11.
The performance bond shall be equal to 100 percent of the price of Seller’s Goods
and Special Services including all items and options selected by the Owner and
included in the Construction Contractor’s bid price. The performance bond shall be
held until all requirements of the Seller’s Process Performance Guarantee have been
met. All performance bonds signed by an agent must be accompanied by a certified
copy of the authority to act. Performance Bonds shall be submitted on the forms
included in Section 00610 of the Contract Documents. Additional requirements, are
stated in the General or Supplementary Conditions. Suitable form modifications to
cover the bonding of the process performance guarantee may be made.

B.  The Seller shall submit their performance bond at the time of the award of a
construction contract to the Buyer.

C. If, at the time of construction contract award to the Buyer, the Seller is unable to
provide their performance bond the Owner reserves the right to terminate its
agreement with the Seller, invoke the Seller’s bid bond, and select the next highest
ranked bidder based on the bid evaluation from the pre-selection bid process.

D. Notice of selection to the Bidder and execution of an Agreement with the Owner to be
considered in the design does not constitute the release of the Seller’s Bid Bond. The Seller’s
Bid Bond shall only be released when the Bidder executes an agreement with the Buyer.
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IN WITNESS WHEREOF, Owner and Seller have signed this Agreement. Counterparts have
been delivered to Owner and Seller. All portions of the Contract Documents have been signed or
identified by Owner and Seller or on their behalf.

This Agreement will be effective on

, (which is the Effective

Date of the Agreement).

OWNER: SELLER:
By: By:
Title: Title:
[CORPORATE SEAL] [CORPORATE SEAL]
Attest: Attest:
Title: Title:

Address for giving notices:

Address for giving notices:

(Attach evidence of authority to sign and
resolution or other documents authorizing
execution of Owner-Seller Agreement.)

License No.

(Where applicable)

(If Seller is a corporation or a partnership,
attach evidence of authority to sign.)

END OF SECTION
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PERFORMANCE BOND
FOR PROCUREMENT CONTRACTS

Any singular reference to Seller, Surety, Buyer, or other party shall be considered plural where applicable.

SELLER (Name and Address): SURETY (Name and Address of Principal
Place of Business):

BUYER (Name and Address):

CONTRACT
Date:
Amount:
Description (Name and Location):

BOND

Date (Not earlier than Contract Date):
Bond Number:

Amount:

Modifications to this Bond Form:

Surety and Seller, intending to be legally bound hereby, subject to the terms set forth below, do each
cause this Performance Bond to be duly executed on its behalf by its authorized officer, agent, or
representative.

Seller as Principal Surety
Company: (Corp. Seal) Company: (Corp. Seal)
Signature: Signature:
Name and Title: Name and Title:
(Attach Power of Attorney)
Address:

Telephone Number:

(Space is provided below for signatures of additional parties, if required.)

Seller as Principal Surety
Company: (Corp. Seal) Company: (Corp. Seal)
Signature: Signature:
Name and Title: Name and Title:
Address:

Telephone Number:

EJCDC P-610 Performance Bond for Procurement Contracts
Published jointly by National Society of Professional Engineers, American Council of Engineering Companies,
American Society of Civil Engineers, and Associated General Contractors of America. 2010. All rights reserved.
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1. Seller and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors and assigns to Buyer for the performance of the Contract, which is incorporated herein by
reference. For purposes of this bond, Buyer means Buyer’s assigns, if and when Buyer has assigned
the Contract.

2. If Seller performs the Contract, Surety and Seller have no obligation under this Bond, except to
participate in conferences as provided in Paragraph 3.1.

3. If there is no Buyer Default, Surety's obligation under this Bond shall arise after:

3.1. Buyer has notified Seller and Surety pursuant to Paragraph 10 that Buyer is considering
declaring a Seller Default and has requested and attempted to arrange a conference with Seller
and Surety to be held not later than 15 days after receipt of such notice to discuss methods of
performing the Contract. (If Buyer, Seller, and Surety agree, Seller shall be allowed a
reasonable time to perform the Contract, but such an agreement shall not waive Buyer's right, if
any, subsequently to declare a Seller Default); and

3.2. Buyer has declared a Seller Default and formally terminated Seller's right to complete the
Contract. Such Seller Default shall not be declared earlier than 20 days after Seller and Surety
have received notice as provided in Paragraph 3.1; and

3.3. Buyer has agreed to pay the Balance of the Contract Price to:
a. Surety in accordance with the terms of the Contract;
b. Another seller selected pursuant to Paragraph 4.3 to perform the Contract.

4. When Buyer has satisfied the conditions of Paragraph 3, Surety shall promptly and at Surety's expense
take one of the following actions:

4.1. Arrange for Seller, with consent of Buyer, to perform and complete the Contract; or

4.2. Undertake to perform and complete the Contract itself, through its agents or through
independent contractors; or

4.3. Obtain bids or negotiated proposals from qualified sellers acceptable to Buyer for a contract for
performance and completion of the Contract, arrange for a contract to be prepared for execution
by Buyer and a seller selected with Buyer's concurrence, to be secured with performance and
payment bonds executed by a qualified surety equivalent to the Bonds issued on the Contract,
and pay to Buyer the amount of damages as described in Paragraph 6 in excess of the Balance of
the Contract Price incurred by Buyer resulting from Seller Default; or

4.4, Waive its right to perform and complete, arrange for completion, or obtain a new seller, and with
reasonable promptness under the circumstances, either:

a. determine the amount for which it may be liable to Buyer and, as soon as practicable after
the amount is determined, tender payment therefor to Buyer; or

EJCDC P-610 Performance Bond for Procurement Contracts
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10.

11.

b. deny liability in whole or in part and notify Buyer citing reasons therefor.

If Surety does not proceed as provided in Paragraph 4 with reasonable promptness, Surety shall be
deemed to be in default on this Bond 15 days after receipt of an additional written notice from Buyer
to Surety demanding that Surety perform its obligations under this Bond, and Buyer shall be entitled
to enforce any remedy available to Buyer. If Surety proceeds as provided in paragraph 4.4, and Buyer
refuses the payment tendered or Surety has denied liability, in whole or in part, without further notice
Buyer shall be entitled to enforce any remedy available to Buyer.

After Buyer has terminated Seller's right to complete the Contract, and if Surety elects to act under
Paragraph 4.1, 4.2, or 4.3, then the responsibilities of Surety to Buyer shall not be greater than those
of Seller under the Contract, and the responsibilities of Buyer to Surety shall not be greater than those
of Buyer under the Contract. To a limit of the amount of this Bond, but subject to commitment by
Buyer of the Balance of the Contract Price to mitigation of costs and damages on the Contract, Surety
is obligated without duplication for:

6.1. the responsibilities of Seller for correction or replacement of defective Goods and Special
Services and completion of the Contract;

6.2. Additional legal, design professional, and delay costs resulting from Seller's Default, and
resulting from the actions of or failure to act of Surety under Paragraph 4; and

6.3. Liquidated damages, or if no liquidated damages are specified in the Contract, actual damages
caused by delayed performance or non-performance of Seller.

Surety shall not be liable to Buyer or others for obligations of Seller that are unrelated to the Contract,
and the Balance of the Contract Price shall not be reduced or set off on account of any such unrelated
obligations. No right of action shall accrue on this Bond to any person or entity other than Buyer or
its heirs, executors, administrators, successors, or assigns.

Surety hereby waives notice of any change, including changes of time, to the Contract or to related
subcontracts, purchase orders and other obligations.

Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent
jurisdiction in the location of the Point of Destination, and shall be instituted within two years after
Seller Default or within two years after Seller ceased working or within two years after Surety refuses
or fails to perform its obligations under this Bond, whichever occurs first. If the provisions of this
paragraph are void or prohibited by law, the minimum period of limitation available to sureties as a
defense in the jurisdiction of the suit shall be applicable.

Notice to Surety, Buyer or Seller shall be mailed or delivered to the address shown on the signature
page.

When this Bond has been furnished to comply with a statutory or other legal requirement in the
location of the Point of Destination, any provision in this Bond conflicting with said statutory or legal
requirement shall be deemed deleted herefrom and provisions conforming to such statutory or other
legal requirement shall be deemed incorporated herein. The intent is that this Bond shall be construed
as a statutory bond and not as a common law bond.
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12. Definitions.

12.1.

12.2.

12.3.

12.4.

Balance of the Contract Price: The total amount payable by Buyer to Seller under the Contract
after all proper adjustments have been made, including allowance to Seller of any amounts
received or to be received by Buyer in settlement of insurance or other Claims for damages to
which Seller is entitled, reduced by all valid and proper payments made to or on behalf of Seller
under the Contract.

Contract: The agreement between Buyer and Seller identified on the signature page, including
all Contract Documents and changes thereto.

Seller Default: Failure of Seller, which has neither been remedied nor waived, to perform or
otherwise to comply with the terms of the Contract.

Buyer Default: Failure of Buyer, which has neither been remedied nor waived, to pay Seller as
required by the Contract or to perform and complete or comply with the other terms thereof.
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STANDARD GENERAL CONDITIONS
FOR PROCUREMENT CONTRACTS

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

1.01 Defined Terms

A. Whenever used in the Bidding Requirements or Contract Documents and printed with initial
capital letters, the terms listed below will have the meanings indicated which are applicable to
the singular or plural thereof. In addition to terms specifically defined, terms with initial capital
letters in the Contract Documents include references to identified articles and paragraphs, and the
titles of other documents or forms.

1.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument signed by both Buyer and Seller covering the Goods
and Special Services and which lists the Contract Documents in existence on the
Effective Date of the Agreement.

Application for Payment—The form acceptable to Buyer which is used by Seller in
requesting progress and final payments and which is accompanied by such supporting
documentation as is required by the Contract Documents.

Bid— The offer or proposal of a Seller submitted on the prescribed form setting forth the
prices for the Goods and Special Services to be provided.

Bidder—The individual or entity that submits a Bid directly to Buyer.

Bidding Documents—The Bidding Requirements and the proposed Contract Documents
(including all Addenda).

Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders,
Bid security of acceptable form, if any, and Bid Form with any supplements.

Buyer—The individual or entity purchasing the Goods and Special Services.

Change Order—A document which is signed by Seller and Buyer and authorizes an
addition, deletion, or revision to the Contract Documents or an adjustment in the Contract
Price or the Contract Times, issued on or after the Effective Date of the Agreement.
Change Orders may be the result of mutual agreement by Buyer and Seller, or of
resolution of a Claim.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Claim—A demand or assertion by Buyer or Seller seeking an adjustment of Contract
Price or Contract Times, or both, or other relief with respect to the terms of the Contract.
A demand for money or services by a third party is not a Claim.

Contract—The entire and integrated written agreement between Buyer and Seller
concerning the Goods and Special Services. The Contract supersedes prior negotiations,
representations, or agreements, whether written or oral.

Contract Documents—Those items so designated in the Agreement. Shop Drawings and
other Seller submittals are not Contract Documents, even if accepted, reviewed, or
approved by Engineer or Buyer.

Contract Price—The moneys payable by Buyer to Seller for furnishing the Goods and
Special Services in accordance with the Contract Documents as stated in the Agreement.

Contract Times—The times stated in the Agreement by which the Goods must be
delivered and Special Services must be furnished.

Drawings—That part of the Contract Documents prepared or approved by Engineer
which graphically shows the scope, extent, and character of the Goods and Special
Services to be furnished by Seller. Shop Drawings and other Seller submittals are not
Drawings as so defined.

Effective Date of the Agreement—The date indicated in the Agreement on which it
becomes effective, but if no such date is indicated, it means the date on which the
Agreement is signed and delivered by the last of the two parties to sign and deliver.

Engineer—The individual or entity designated as such in the Agreement.

Field Order—A written order issued by Engineer which requires minor changes in the
Goods or Special Services but which does not involve a change in the Contract Price or
Contract Times.

General Requirements—Sections of Division 1 of the Specifications. The General
Requirements pertain to all sections of the Specifications.

Goods—The tangible and movable personal property that is described in the Contract
Documents, regardless of whether the property is to be later attached to realty.

Goods and Special Services—The full scope of materials, equipment, other items, and
services to be furnished by Seller, including Goods, as defined herein, and Special
Services, if any, as defined herein. This term refers to both the Goods and the Special
Services, or to either the Goods or the Special Services, and to any portion of the Goods
or the Special Services, as the context requires.
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22,

23.

24,

25.

26.

217.

28.

29.

30.

31.

32.

33.

34.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, rules,
regulations, ordinances, codes, and orders of any and all governmental bodies, agencies,
authorities, and courts having jurisdiction.

Milestone—A principal event specified in the Contract Documents relating to an
intermediate completion date or time prior to the Contract Times.

Notice of Award—The written notice by Buyer to the Successful Bidder stating that upon
timely compliance by the Successful Bidder with the conditions precedent listed therein,
Buyer will sign and deliver the Agreement.

Notice to Proceed—A written notice given by Buyer to Seller fixing the date on which
the Contract Times commence to run and on which Seller shall start to perform under the
Contract.

Point of Destination—The specific address of the location where delivery of the Goods
shall be made, as stated in the Agreement.

Project—The total undertaking of which the Goods and Special Services may be the
whole, or only a part.

Project Manual—The documentary information prepared for bidding and furnishing the
Goods and Special Services. A listing of the contents of the Project Manual is contained
in its table of contents.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Goods and Special Services and which establish the
standards by which such portion of the Goods and Special Services will be judged.

Seller—The individual or entity furnishing the Goods and Special Services.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information which are specifically prepared or assembled by or for Seller and submitted
by Seller to illustrate some portion of the Goods and Special Services.

Special Services—Services associated with the Goods to be furnished by Seller as
required by the Contract Documents.

Specifications—That part of the Contract Documents consisting of written requirements
for materials, equipment, systems, standards and workmanship as applied to the
furnishing of the Goods and Special Services, and certain administrative requirements
and procedural matters applicable thereto.

Successful Bidder—The Bidder submitting a responsive Bid, to whom Buyer makes an
award.
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35. Supplementary Conditions—That part of the Contract Documents which amends or
supplements these General Conditions.

36. Work Change Directive—A written statement to Seller issued on or after the Effective
Date of the Agreement and signed by Buyer ordering an addition, deletion, or other
revision in the Contract Documents with respect to the Goods and Special Services. A
Work Change Directive will not change the Contract Price or the Contract Times but is
evidence that the parties expect that the change ordered or documented by a Work
Change Directive will be incorporated in a subsequently issued Change Order following
negotiations by the parties as to its effect, if any, on the Contract Price or Contract Times.

1.02 Terminology

A. The words and terms discussed in Paragraphs 1.02.B and 1.02.C are not defined, but have the
indicated meanings when used in the Bidding Requirements or Contract Documents.

B. Intent of Certain Terms or Adjectives:

1. The Contract Documents include the terms “as allowed,” “as approved,” *“as ordered,”
“as directed” or terms of like effect or import to authorize an exercise of professional
judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,” “acceptable,”
“proper,” “satisfactory,” or adjectives of like effect or import are used to describe an
action or determination of Engineer as to the Goods and Special Services. It is intended
that such exercise of professional judgment, action, or determination will be
commercially reasonable and will be solely to evaluate, in general, the Goods and Special
Services for compliance with the requirements of and information in the Contract
Documents and conformance with the design concept of the completed Project as a
functioning whole as shown or indicated in the Contract Documents (unless there is a
specific statement indicating otherwise). The use of any such term or adjective shall not
be effective to assign to Engineer any duty or authority to supervise or direct the
furnishing of Goods or Special Services or any duty or authority to undertake
responsibility contrary to any other provision of the Contract Documents.

2. The word “non-conforming” when modifying the words “Goods and Special Services,”
“Goods,” or “Special Services,” refers to Goods and Special Services that fail to conform
to the Contract Documents.

3. The word “receipt” when referring to the Goods, shall mean the physical taking and
possession by the Buyer under the conditions specified in Paragraph 8.01.B.3.

4. The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

5. The word "furnish,” when used in connection with the Goods and Special Services shall
mean to supply and deliver said Goods to the Point of Destination (or some other
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specified location) and to perform said Special Services fully, all in accordance with the
Contract Documents.

C. Unless stated otherwise in the Contract Documents, words or phrases that have a well-known

technical or construction industry or trade meaning are used in the Contract Documents in
accordance with such recognized meaning.

ARTICLE 2 - PRELIMINARY MATTERS

2.01

Delivery of Bonds

A. When Seller delivers the executed counterparts of the Agreement to Buyer, Seller also shall

2.02

deliver such bonds as Seller may be required to furnish.

Evidence of Insurance

A. When Seller delivers the executed counterparts of the Agreement to Buyer, Seller shall deliver to

2.03

2.04

2.05

2.06

Buyer, with copies to each additional insured identified by name in the Supplementary
Conditions, certificates of insurance (and other evidence of insurance which either of them or
any additional insured may reasonably request) which Seller is required to purchase and maintain
in accordance with Article 4.

Copies of Documents

Buyer shall furnish Seller up to five printed or hard copies of the Contract Documents.
Additional copies will be furnished upon request at the cost of reproduction.

Commencement of Contract Times; Notice to Proceed

The Contract Times will commence to run on the thirtieth day after the Effective Date of the
Agreement or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A
Notice to Proceed may be given at any time within 30 days after the Effective Date of the
Agreement. In no event will the Contract Times commence to run later than the sixtieth day after
the day of Bid opening or the thirtieth day after the Effective Date of the Agreement, whichever
date is earlier.

Designated Representatives

Buyer and Seller shall each designate its representative at the time the Agreement is signed.
Each representative shall have full authority to act on behalf of and make binding decisions in
any matter arising out of or relating to the Contract.

Progress Schedule

Within 15 days after the Contract Times start to run, Seller shall submit to Buyer and Engineer
an acceptable progress schedule of activities, including at a minimum, Shop Drawing and
Sample submittals, tests, and deliveries as required by the Contract Documents. No progress
payment will be made to Seller until an acceptable schedule is submitted to Buyer and Engineer.
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2.07

2.08

The progress schedule will be acceptable to Buyer and Engineer if it provides an orderly
progression of the submittals, tests, and deliveries to completion within the specified Milestones
and the Contract Times. Such acceptance will not impose on Buyer or Engineer responsibility for
the progress schedule, for sequencing, scheduling, or progress of the work nor interfere with or
relieve Seller from Seller’s full responsibility therefor. Such acceptance shall not be deemed to
acknowledge the reasonableness and attainability of the schedule.

Preliminary Conference

Within 20 days after the Contract Times start to run, a conference attended by Seller, Buyer,
Engineer and others as appropriate will be held to establish a working understanding among the
parties as to the Goods and Special Services and to discuss the schedule referred to in Paragraph
2.06.A, procedures for handling Shop Drawings and other submittals, processing Applications
for Payment, and maintaining required records.

Safety

Buyer and Seller shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or loss.
When Seller's personnel, or the personnel of any subcontractor to Seller, are present at the Point
of Destination or any work area or site controlled by Buyer, the Seller shall be responsible for the
compliance by such personnel with any applicable requirements of Buyer's safety programs that
are made known to Seller.

ARTICLE 3 - CONTRACT DOCUMENTS: INTENT AND AMENDING

3.01

A

3.02

Intent

The Contract Documents are complementary; what is called for by one is as binding as if called
for by all.

Any labor, documentation, services, materials, or equipment that may reasonably be inferred
from the Contract Documents or from prevailing custom or trade usage as being required to
produce or furnish the indicated Goods and Special Services will be provided, whether or not
specifically called for, at no additional cost to Buyer.

Clarifications and interpretations of, or notifications of minor variations and deviations in, the
Contract Documents, will be issued by Engineer as provided in Article 9.

Standards, Specifications, Codes, Laws and Regulations

Reference to standards, specifications, manuals, or codes of any technical society, organization,
or association, or to Laws and Regulations, whether such reference be specific or by implication,
shall mean the standard, specification, manual, code, or Laws and Regulations in effect at the
time of opening of Bids (or on the Effective Date of the Agreement if there were no Bids),
except as may be otherwise specifically stated in the Contract Documents.
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B. No provision of any such standard, specification, manual or code, or any instruction of a supplier
shall be effective to change the duties or responsibilities of Buyer or Engineer, or any of their
subcontractors, consultants, agents, or employees from those set forth in the Contract
Documents, nor shall any such provision or instruction be effective to assign to Buyer or
Engineer, or any of their consultants, agents, or employees any duty or authority to supervise or
direct the performance of Seller’s obligations or any duty or authority to undertake responsibility
inconsistent with the provisions of the Contract Documents.

3.03 Reporting and Resolving Discrepancies

A. Reporting Discrepancies:

1. Seller’s Review of Contract Documents Before the Performance of the Contract: Before

performance of the Contract, Seller shall carefully study and compare the Contract
Documents and check and verify pertinent figures therein and all applicable field
measurements. Seller shall promptly report in writing to Engineer any conflict, error,
ambiguity, or discrepancy which Seller discovers or has actual knowledge of and shall
obtain a written interpretation or clarification from Engineer before proceeding with the
furnishing of any Goods and Special Services affected thereby.

Seller’s Review of Contract Documents During the Performance of the Contract: If,
during the performance of the Contract, Seller discovers any conflict, error, ambiguity, or
discrepancy within the Contract Documents or between the Contract Documents and any
provision of any Law or Regulation applicable to the performance of the Contract, any
standard, specification, manual or code, or of any instruction of any Supplier, Seller shall
promptly report it to Engineer in writing. Seller shall not proceed with the furnishing of
the Goods and Special Services affected thereby until an amendment to or clarification of
the Contract Documents has been issued.

Seller shall not be liable to Buyer or Engineer for failure to report any conflict, error,
ambiguity, or discrepancy in the Contract Documents unless Seller had actual knowledge
thereof.

B. Resolving Discrepancies: Except as may be otherwise specifically stated in the Contract
Documents, the provisions of the Contract Documents shall take precedence in resolving any
conflict, error, ambiguity, or discrepancy between the provisions of the Contract Documents and:

1.

the provisions of any standard, specification, manual, code, or instruction (whether or not
specifically incorporated by reference in the Contract Documents); or

the provisions of any Laws or Regulations applicable to the furnishing of the Goods and
Special Services (unless such an interpretation of the provisions of the Contract
Documents would result in violation of such Law or Regulation).
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3.04

Amending and Clarifying Contract Documents

A. The Contract Documents may be amended to provide for additions, deletions, and revisions to

the Goods and Special Services or to modify contractual terms and conditions by a Change
Order.

Buyer may issue a Work Change Directive providing for additions, deletions, or revisions to the
Goods and Special Services, in which case (1) the Contract Price shall be equitably adjusted to
account for any reasonable and necessary credits to Buyer for any such deletion, or for costs
(including reasonable overhead and profit) incurred by Seller to accommodate such an addition
or revision and (2) the Contract Times shall be equitably adjusted to account for any impact on
progress and completion of performance. Such adjustments subsequently shall be duly set forth
in a Change Order.

The requirements of the Contract Documents may be supplemented, and minor variations and
deviations in the Goods and Special Services may be authorized, by one or more of the following
ways:

1. A Field Order;

2. Engineer’s approval of a Shop Drawing or Sample (subject to the provisions of Paragraph
5.06.D.3); or

3. Engineer’s written interpretation or clarification.

ARTICLE 4 - BONDS AND INSURANCE

4.01

A.

B.

Bonds

Seller shall furnish to Buyer performance and payment bonds, each in an amount at least equal to
the Contract Price, as security for the faithful performance and payment of all of Seller's
obligations under the Contract Documents. These bonds shall remain in effect until 1) one year
after the date when final payment becomes due or 2) completion of the correction period
specified in Paragraph 8.03, whichever is later, except as provided otherwise by Laws or
Regulations or by the Contract Documents. Seller shall also furnish such other bonds as are
required by the Contract Documents.

All bonds shall be in the form prescribed by the Contract Documents except as provided
otherwise by Laws or Regulations, and shall be executed by such sureties as are named in the
current list of “Companies Holding Certificates of Authority as Acceptable Sureties on Federal
Bonds and as Acceptable Reinsuring Companies” as published in Circular 570 (amended) by the
Financial Management Service, Surety Bond Branch, U.S. Department of the Treasury. All
bonds signed by an agent or attorney-in-fact must be accompanied by a certified copy of that
individual's authority to bind the surety. The evidence of authority shall show that it is effective
on the date the agent or attorney-in-fact signed each bond.

If the surety on any bond furnished by Seller is declared bankrupt or becomes insolvent or its
right to do business is terminated in any state where any part of the Project is located or it ceases
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4.02

4.03

to meet the requirements of Paragraph 4.01.B, Seller shall promptly notify Buyer and Engineer
and shall, within 20 days after the event giving rise to such notification, provide another bond
and surety, both of which shall comply with the requirements of Paragraphs 4.01.B and 4.02.

Insurance

Seller shall provide insurance of the types and coverages and in the amounts stipulated in the
Supplementary Conditions.

Failure of Buyer to demand certificates of insurance or other evidence of Seller's full compliance
with these insurance requirements or failure of Buyer to identify a deficiency in compliance from
the evidence provided shall not be construed as a waiver of Seller’s obligation to maintain such
insurance.

Upon assignment of this Contract, Seller shall comply with the written request of assignee to
provide certificates of insurance to assignee.

Buyer does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Seller.

The insurance and insurance limits required herein shall not be deemed as a limitation on Seller’s
liability under the indemnities granted to Buyer in the Contract Documents.

Licensed Sureties and Insurers

All bonds and insurance required by the Contract Documents to be purchased and maintained by
Buyer or Seller shall be obtained from surety or insurance companies that are duly licensed or
authorized in the jurisdiction in which the Project is located to issue bonds or insurance policies
for the limits and coverages so required. Such surety and insurance companies shall also meet
such additional requirements and qualifications as may be provided in the Supplementary
Conditions.

ARTICLE 5 - SELLER’S RESPONSIBILITIES

5.01

A

Supervision and Superintendence

Seller shall supervise, inspect, and direct the furnishing of the Goods and Special Services
competently and efficiently, devoting such attention thereto and applying such skills and
expertise as may be necessary to perform its obligations in accordance with the Contract
Documents. Seller shall be solely responsible for the means, methods, techniques, sequences,
and procedures necessary to perform its obligations in accordance with the Contract Documents.
Seller shall not be responsible for the negligence of Buyer or Engineer in the design or
specification of a specific means, method, technique, sequence, or procedure that is shown or
indicated in and expressly required by the Contract Documents.
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5.02

5.03

5.04

Labor, Materials and Equipment

Seller shall provide competent, qualified and trained personnel in all aspects of its performance
of the Contract.

All Goods, and all equipment and material incorporated into the Goods, shall be as specified, and
unless specified otherwise in the Contract Documents, shall be:

1. new, and of good quality;

2. protected, assembled, connected, cleaned, and conditioned in accordance with the
original manufacturer’s instructions; and

3. shop assembled to the greatest extent practicable.
Laws and Regulations

Seller shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of its obligations in accordance with the Contract Documents.
Except where otherwise expressly required by such Laws and Regulations, neither Buyer nor
Engineer shall be responsible for monitoring Seller’s compliance with any Laws or Regulations.

If Seller furnishes Goods and Special Services knowing or having reason to know that such
furnishing is contrary to Laws or Regulations, Seller shall bear all claims, costs, losses, and
damages (including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other dispute resolution costs) arising out of or
relating to such performance. It shall not be Seller’s responsibility to make certain that the
Specifications and Drawings are in accordance with Laws and Regulations, but this provision
shall not relieve Seller of Seller’s obligations under Paragraph 3.03.

Changes in Laws or Regulations not known at the time of opening of Bids (or, on the Effective
Date of the Agreement if there were no Bids) having an effect on the cost or time of performance
shall be the subject of an adjustment in Contract Price or Contract Times. If Buyer and Seller are
unable to agree on entitlement to or on the amount or extent, if any, of any such adjustment, a
Claim may be made therefor as provided in Paragraph 9.06.

Or Equals

Whenever the Goods, or an item of material or equipment to be incorporated into the Goods, are
specified or described in the Contract Documents by using the name of a proprietary item or the
name of a particular supplier or manufacturer, the specification or description is intended to
establish the type, function, appearance, and quality required. Unless the specification or
description contains or is followed by words reading that no like, equivalent, or “or-equal” item
is permitted, other items of material or equipment or material or equipment of other suppliers or
manufacturers may be submitted to Buyer for Engineer’s review.
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5.05

5.06

1. Ifin Engineer’s sole discretion, such an item of material or equipment proposed by Seller
is functionally equal to that named and sufficiently similar so that no change in related
work will be required, it may be considered by Engineer as an “or-equal” item.

2. For the purposes of this paragraph, a proposed item of material or equipment may be
considered functionally equal to an item so named only if:

a. in the exercise of reasonable judgment, Engineer determines that: 1) it is at least
equal in quality, durability, appearance, strength, and design characteristics; 2) it will
reliably perform at least equally well the function imposed by the design concept of
the completed Project as a functioning whole; 3) it has an acceptable record of
performance and availability of responsive service; and

b. Seller certifies that if approved: 1) there will be no increase in any cost, including
capital, installation or operating costs, to Buyer; and 2) the proposed item will
conform substantially to the detailed requirements of the item named in the Contract
Documents.

Engineer’s Evaluation: Engineer will be allowed a reasonable time within which to evaluate
each proposal or submittal made pursuant to Paragraph 5.04.A. Engineer will be the sole judge
of whether to accept or reject such a proposal or submittal. No “or-equal”” will be ordered,
manufactured or utilized until Engineer’s review is complete, which will be evidenced by an
approved Shop Drawing. Engineer will advise Buyer and Seller in writing of any negative
determination. Notwithstanding Engineer’s approval of an “or-equal” item, Seller shall remain
obligated to comply with the requirements of the Contract Documents.

Special Guarantee: Buyer may require Seller to furnish at Seller’s expense a special
performance guarantee or other surety with respect to any such proposed “or-equal.”

Data: Seller shall provide all data in support of any such proposed “or-equal”” at Seller’s
expense.

Taxes

Seller shall be responsible for all taxes and duties arising out of the sale of the Goods and the
furnishing of Special Services. All taxes are included in the Contract Price, except as noted in
the Supplementary Conditions.

Shop Drawings and Samples

Seller shall submit Shop Drawings and Samples to Buyer for Engineer’s review and approval in
accordance with the schedule required in Paragraph 2.06.A. All submittals will be identified as
required and furnished in the number of copies specified in the Contract Documents. The data
shown on the Shop Drawings will be complete with respect to quantities, dimensions, specified
performance and design criteria, materials, and similar data to show Engineer the services,
materials, and equipment Seller proposes to provide.
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B. Where a Shop Drawing or Sample is required by the Contract Documents, any related work
performed prior to Engineer’s approval of the pertinent submittal will be at the sole expense and
responsibility of Seller.

C. Submittal Procedures:

1. Before submitting each Shop Drawing or Sample, Seller shall have determined and
verified:

a. all field measurements (if required), quantities, dimensions, specified performance
criteria, installation requirements, materials, catalog numbers, and similar information
with respect thereto; and

b. that all materials are suitable with respect to the indicated application, fabrication,
shipping, handling, storage, assembly, and installation pertaining to the furnishing of
Goods and Special Services.

2. Seller shall also have reviewed and coordinated each Shop Drawing or Sample with the
Contract Documents.

3. Each submittal shall bear a stamp or include a written certification from Seller that Seller
has reviewed the subject submittal and confirmed that it is in compliance with the
requirements of the Contract Documents. Both Buyer and Engineer shall be entitled to
rely on such certification from Seller.

4. With each submittal, Seller shall give Buyer and Engineer specific written notice of any
variations that the Shop Drawing or Sample may have from the requirements of the
Contract Documents. This notice shall be both in a written communication separate from
the submittal and by specific notation on each Shop Drawing or Sample.

D. Engineer’s Review:

1. Engineer will provide timely review of Shop Drawings and Samples.

2. Engineer’s review and approval will be only to determine if the Goods and Special
Services covered by the submittals will, after installation or incorporation in the Project,
conform to the information given in the Contract Documents and be compatible with the
design concept of the completed Project as a functioning whole.

3. Engineer’s review and approval shall not relieve Seller from responsibility for any
variation from the requirements of the Contract Documents unless Seller has complied
with the requirements of Paragraph 5.06.C.4 and Engineer has given written approval of
each such variation by specific written notation thereof incorporated in or accompanying
the Shop Drawing or Sample. Engineer’s review and approval shall not relieve Seller
from responsibility for complying with the requirements of Paragraph 5.06.C.1.

E. Resubmittal Procedures:
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5.07

5.08

1. Seller shall make corrections required by Engineer and shall return the required number
of corrected copies of Shop Drawings and submit, as required, new Samples for review
and approval. Seller shall direct specific attention in writing to any revisions other than
the corrections called for by Engineer on previous submittals.

Continuing Performance

Seller shall adhere to the progress schedule established in accordance with Paragraph 2.06.A.,
and the Goods shall be delivered and the Special Services furnished within the Contract Times
specified in the Agreement.

Seller shall carry on furnishing of the Goods and Special Services and adhere to the progress
schedule during all disputes or disagreements with Buyer. No furnishing of Goods and Special
Services shall be delayed or postponed pending resolution of any disputes or disagreements,
except as permitted by Paragraphs 11.03 or 11.04, or as Buyer and Seller may otherwise agree in
writing.

Seller’s Warranties and Guarantees

Seller warrants and guarantees to Buyer that the title to the Goods conveyed shall be proper, its
transfer rightful, and free from any security interest, lien, or other encumbrance. Seller shall
defend, indemnify, and hold Buyer harmless against any liens, claims, or demands contesting or
affecting title of the Goods conveyed.

Seller warrants and guarantees to Buyer that all Goods and Special Services will conform with
the Contract Documents, and with the standards established by any Samples approved by
Engineer. Engineer shall be entitled to rely on Seller’s warranty and guarantee. If the Contract
Documents do not otherwise specify the characteristics or the quality of the Goods, the Goods
shall comply with the requirements of Paragraph 5.02.B.

Seller’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, improper modification, improper maintenance, or improper operation by persons
other than Seller; or

2. corrosion or chemical attack, unless corrosive or chemically-damaging conditions were
disclosed by Buyer in the Contract Documents and the Contract Documents required the
Goods to withstand such conditions;

3. use in a manner contrary to Seller's written instructions for installation, operation, and
maintenance; or

4. normal wear and tear under normal usage.

Seller's obligation to furnish the Goods and Special Services in accordance with the Contract
Documents shall be absolute. None of the following will constitute an acceptance of Goods and
Special Services that are non-conforming, or a release of Seller’s obligation to furnish the Goods
and Special Services in accordance with the Contract Documents:
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5.09

1. observations by Buyer or Engineer;
2. recommendation by Engineer or payment by Buyer of any progress or final payment;
3. use of the Goods by Buyer;

4. any acceptance by Buyer (subject to the provisions of Paragraph 8.02.D.1) or any failure
to do so;

5. the issuance of a notice of acceptance by Buyer pursuant to the provisions of Article 8;
6. any inspection, test or approval by others; or
7. any correction of non-conforming Goods and Special Services by Buyer.

Buyer shall promptly notify Seller of any breach of Seller’s warranties or guarantees.

Seller makes no implied warranties under this Contract.

Indemnification

To the fullest extent permitted by Laws and Regulations, Seller shall indemnify and hold
harmless Buyer and Engineer, and the officers, directors, members, partners, employees, agents,
consultants, contractors, and subcontractors of each and any of them from and against all claims,
costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to the performance of Seller's obligations under the
Contract Documents, provided that any such claim, cost, loss, or damages attributable to bodily
injury, sickness, disease, or death, or to injury to or destruction of tangible property (other than
the Goods themselves), including the loss of use resulting therefrom, but only to the extent cause
by any negligent act or omission of Seller, or any individual or entity directly or indirectly
employed by Seller or anyone for whose acts Seller may be liable.

In any and all claims against Buyer or Engineer or any of their respective assignees, consultants,
agents, officers, directors, members, partners, employees, agents, consultants, contractors, or
subcontractors, by any employee (or the survivor or personal representative of such employee) of
Seller, any subcontractor, any supplier, or any individual or entity directly or indirectly employed
by any of them to furnish any of the Goods and Special Services, or anyone for whose acts any
of them may be liable, the indemnification obligation under Paragraph 5.09.A shall not be
limited in any way by any limitation on the amount or type of damages, compensation, or
benefits payable by or for seller or any such subcontractor, supplier, or other individual or entity
under workers’ compensation acts, disability benefit acts, or other employee benefit acts.

The indemnification obligations of Seller under Paragraph 5.09.A shall not extend to the liability
of Engineer and Engineer’s officers, directors, partners, employees, agents, and consultants
arising out of:
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5.10

1. the preparation or approval of, or the failure to prepare or approve, maps, Drawings,
opinions, reports, surveys, Change Orders, designs, or Specifications; or

2. giving directions or instructions, or failing to give them, if that is the primary cause of
the injury or damage.

Delegation of Professional Design Services

Seller will not be required to provide professional design services unless such services are
specifically required by the Contract Documents or unless such services are required to carry out
Seller’s responsibilities for furnishing the Goods and Special Services. Seller shall not be
required to provide professional services in violation of applicable law.

If professional design services or certifications by a design professional related to the Goods and
Special Services are specifically required of Seller by the Contract Documents, Buyer and
Engineer will specify all performance and design criteria that such services must satisfy. Seller
shall cause such services or certifications to be provided by a properly licensed professional,
whose signature and seal shall appear on all drawings, calculations, specifications, certifications,
Shop Drawings and other submittals prepared by such professional. Shop Drawings and other
submittals related to the Goods and Special Services designed or certified by such professional,
if prepared by others, shall bear such professional’s written approval when submitted to
Engineer.

Buyer and Engineer shall be entitled to rely upon the adequacy, accuracy and completeness of
the services, certifications or approvals performed by such design professionals, provided Buyer
and Engineer have specified to Seller all performance and design criteria that such services must
satisfy.

Pursuant to this Paragraph 5.10, Engineer’s review and approval of design calculations and
design drawings will be only for the limited purpose of checking for conformance with
performance and design criteria given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except
design calculations and design drawings) will be only for the purpose stated in

Paragraph 5.06.D.2.

Seller shall not be responsible for the adequacy of the performance or design criteria required by
the Contract Documents.

ARTICLE 6 - SHIPPING AND DELIVERY

6.01

Shipping

A. Seller shall select the carrier and bear all costs of packaging, transportation, insurance, special

handling and any other costs associated with shipment and delivery.
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6.02

6.03

6.04

Delivery

Seller shall deliver the Goods F.O.B. the Point of Destination in accordance with the Contract
Times set forth in the Agreement, or other date agreed to by Buyer and Seller.

Seller shall provide written notice to Buyer at least 10 days before shipment of the manner of
shipment and the anticipated delivery date. The notice shall also include any instructions
concerning special equipment or services required at the Point of Destination to unload and care
for the Goods. Seller shall also require the carrier to give Buyer at least 24 hours notice by
telephone prior to the anticipated time of delivery.

Buyer will be responsible and bear all costs for unloading the Goods from carrier.

Buyer will assure that adequate facilities are available to receive delivery of the Goods during
the Contract Times for delivery set forth in the Agreement, or another date agreed by Buyer and
Seller.

No partial deliveries shall be allowed, unless permitted or required by the Contract Documents or
agreed to in writing by Buyer.

Risk of Loss

Risk of loss and insurable interests transfer from Seller to Buyer upon Buyer’s receipt of the
Goods.

Notwithstanding the provisions of Paragraph 6.03.A, if Buyer rejects the Goods as non-
conforming, the risk of loss on such Goods shall remain with Seller until Seller corrects the non-
conformity or Buyer accepts the Goods. If rejected Goods remain at the Point of Destination
pending modification and acceptance, then Seller shall be responsible for arranging adequate
protection and maintenance of the Goods at Seller's expense.

Progress Schedule

Seller shall adhere to the progress schedule established in accordance with Paragraph 2.06 as it
may be adjusted from time to time as provided below.

1. Seller shall submit to Engineer for acceptance (to the extent indicated in Paragraph 2.06)
proposed adjustments in the progress schedule that will not result in changing the
Contract Times. Such adjustments will comply with any provisions of the General
Requirements applicable thereto.

2. Proposed adjustments in the progress schedule that will change the Contract Times shall
be submitted in accordance with the requirements of Article 7. Adjustments in Contract
Times may only be made by a Change Order.
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ARTICLE 7 - CHANGES: SCHEDULE AND DELAY

7.01

A.

7.02

Changes in the Goods and Special Services

Buyer may at any time, without notice to any surety, make an addition, deletion, or other revision
to the Contract Documents with respect to the Goods and Services, within the general scope of
the Contract, by a Change Order or Work Change Directive. Upon receipt of any such
document, Seller shall promptly proceed with performance pursuant to the revised Contract
Documents (except as otherwise specifically provided).

If Seller concludes that a Work Change Directive issued by Buyer affects the Contract Price or
Contract Times, then Seller shall notify Buyer within 15 days after Seller has received the Work
Change Directive, and submit written supporting data to Buyer within 45 days after such receipt.
If Seller fails to notify Buyer within 15 days, Seller waives any Claim for such adjustment. If
Buyer and Seller are unable to agree on entitlement to, or on the amount or extent, if any, of an
adjustment in the Contract Price or Contract Times, or both, that should be allowed as a result of
a Work Change Directive, a Claim may be made therefor as provided in Paragraph 9.06.

Seller shall not suspend performance while Buyer and Seller are in the process of making such
changes and any related adjustments to Contract Price or Contract Times.

Changing Contract Price or Contract Times

The Contract Price or Contract Times may only be changed by a Change Order.

B. Any Claim for an adjustment in the Contract Price or Contract Times shall be based on written

notice submitted by the party making the Claim to the Engineer and the other party to the
Contract in accordance with the provisions of Paragraph 9.06.

If Seller is prevented from delivering the Goods or performing the Special Services within the
Contract Times for any unforeseen reason beyond its control and not attributable to its actions or
inactions, then Seller shall be entitled to an adjustment of the Contract Times to the extent
attributable to such reason. Such reasons include but are not limited to acts or neglect by Buyer,
inspection delays, fires, floods, epidemics, abnormal weather conditions, acts of God, and other
like matters. If such an event occurs and delays Seller’s performance, Seller shall notify Buyer
in writing within 15 days of knowing or having reason to know of the beginning of the event
causing the delay, stating the reason therefor.

Seller shall not be entitled to an adjustment in Contract Price or Contract Times for delays within
the control of Seller. Delays attributable to and within the control of Seller’s subcontractors or
suppliers shall be deemed to be delays within the control of Seller.

If Seller is prevented from delivering the Goods or furnishing the Special Services within the
Contract Times due to the actions or inactions of Buyer, Seller shall be entitled to any reasonable
and necessary additional costs arising out of such delay to the extent directly attributable to
Buyer.
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F. Neither Buyer nor Seller shall be entitled to any damages arising from delays which are beyond
the control of both Buyer and Seller, including but not limited to fires, floods, epidemics,
abnormal weather conditions, acts of God, and other like matters.

ARTICLE 8 - BUYER’S RIGHTS

8.01

Inspections and Testing

A. General:

B.

1.

The Contract Documents specify required inspections and tests. Buyer shall have the
right to perform, or cause to be performed, reasonable inspections and require reasonable
tests of the Goods at Seller’s facility, and at the Point of Destination. Seller shall allow
Buyer a reasonable time to perform such inspections or tests.

Seller shall reimburse Buyer for all expenses, except for travel, lodging, and subsistence
expenses of Buyer’s and Engineer's representatives, for inspections and tests specified in
the Contract Documents. If as the result of any such specified testing the Goods are
determined to be non-conforming, then Seller shall also bear the travel, lodging, and
subsistence expenses of Buyer’s and Engineer's representatives, and all expenses of re-
inspection or retesting.

Buyer shall bear all expenses of inspections and tests that are not specified in the
Contract Documents (other than any re-inspection or retesting resulting from a
determination of non-conformity, as set forth in Paragraph 8.01.A.2 immediately above);
provided, however, that if as the result of any such non-specified inspections or testing
the Goods are determined to be non-conforming, then Seller shall bear all expenses of
such inspections and testing, and of any necessary re-inspection and retesting.

Seller shall provide Buyer timely written notice of the readiness of the Goods for all
inspections, tests, or approvals which the Contract Documents specify are to be observed
by Buyer prior to shipment.

Buyer will give Seller timely notice of all specified tests, inspections, and approvals of
the Goods which are to be conducted at the Point of Destination.

If, on the basis of any inspections or testing, the Goods appear to be conforming, Buyer
will give Seller prompt notice thereof. If on the basis of said inspections or testing, the
Goods appear to be non-conforming, Buyer will give Seller prompt notice thereof and
will advise Seller of the remedy Buyer elects under the provisions of Paragraph 8.02.

Neither payments made by Buyer to Seller prior to any tests or inspections, nor any tests
or inspections shall constitute acceptance of non-conforming Goods, or prejudice Buyer’s
rights under the Contract.

Inspection on Delivery:
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1.

Buyer or Engineer will visually inspect the Goods upon delivery solely for purposes of
identifying the Goods and general verification of quantities and observation of apparent
condition in order to provide a basis for a progress payment. Such visual inspection will
not be construed as final or as receipt of any Goods and Special Services that, as a result
of subsequent inspections and tests, are determined to be non-conforming.

Within ten days of such visual inspection, Buyer shall provide Seller with written notice
of Buyer’s determination regarding conformity of the Goods. In the event Buyer does
not provide such notice, it will be presumed that the Goods appear to be conforming and
that Buyer has acknowledged their receipt upon delivery.

If, on the basis of the visual inspection specified in Paragraph 8.01.B.1, the Goods appear
to be conforming, Buyer’s notice thereof to Seller will acknowledge receipt of the Goods.

C. Final Inspection:

1.

After all of the Goods have been incorporated into the Project, tested in accordance with
such testing requirements as are specified, and are functioning as indicated, Buyer or
Engineer will make a final inspection.

If, on the basis of the final inspection, the Goods are conforming, Buyer’s notice thereof
will constitute Buyer’s acceptance of the Goods.

If, on the basis of the final inspection, the Goods are non-conforming, Buyer will identify
the non-conformity in writing.

8.02 Non-Conforming Goods and Special Services

A. If, on the basis of inspections and testing prior to delivery, the Goods and Special Services are
found to be non-conforming, or if at any time after Buyer has acknowledged receipt of delivery
and before the expiration of the correction period described in Paragraph 8.03, Buyer determines
that the Goods and Special Services are non-conforming, then Seller shall promptly, without cost
to Buyer and in response to written instructions from Buyer, either correct such non-conforming
Goods and Special Services, or, if Goods are rejected by Buyer, remove and replace the non-
conforming Goods with conforming Goods, including all work required for reinstallation.

B. Buyer’s Rejection of Non-Conforming Goods:

1.

If Buyer elects to reject the Goods in whole or in part, Buyer’s notice to Seller will
describe in sufficient detail the non-conforming aspect of the Goods. If Goods have been
delivered to Buyer, Seller shall promptly, and within the Contract Times, remove and
replace the rejected Goods.

Seller shall bear all costs, losses and damages attributable to the removal and replacement
of the non-conforming Goods as provided in Paragraph 8.02.E.

Upon rejection of the Goods, Buyer retains a security interest in the Goods to the extent
of any payments made and expenses incurred in their testing and inspection.
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C. Remedying Non-Conforming Goods and Special Services:

1. If Buyer elects to permit the Seller to modify the Goods to correct the non-comformance,
then Seller shall promptly provide a schedule for such modifications and shall make the
Goods conforming within a reasonable time.

2. If Buyer notifies Seller in writing that any of the Special Services are non-conforming,
Seller shall promptly provide conforming services acceptable to Buyer. If Seller fails to
do so, Buyer may delete the Special Services and reduce the Contract Price a
commensurate amount.

D. Buyer’s Acceptance of Non-Conforming Goods:

Instead of requiring correction or removal and replacement of non-conforming Goods discovered
either before or after final payment, Buyer may accept the non-conforming Goods. Seller shall
bear all reasonable costs, losses, and damages attributable to Buyer’s evaluation of and
determination to accept such non-conforming Goods as provided in Paragraph 8.02.E.

E. Seller shall pay all claims, costs, losses, and damages, including but not limited to all fees and
charges for re-inspection, retesting and for any engineers, architects, attorneys and other
professionals, and all court or arbitration or other dispute resolution costs arising out of or
relating to the non-conforming Goods and Special Services. Seller's obligations shall include the
costs of the correction or removal and replacement of the non-conforming Goods and the
replacement of property of Buyer and others destroyed by the correction or removal and
replacement of the non-conforming Goods, and obtaining conforming Special Services from
others.

F. Buyer's Rejection of Conforming Goods:

If Buyer asserts that Goods and Special Services are non-conforming and such Goods and
Special Services are determined to be conforming, or if Buyer rejects as non-conforming Goods
and Special Services that are later determined to be conforming, then Seller shall be entitled to
reimbursement from Buyer of costs incurred by Seller in inspecting, testing, correcting,
removing, or replacing the conforming Goods and Special Services, including but not limited to
fees and charges of engineers, architects, attorneys and other professionals, and all court or
arbitration or other dispute resolution costs associated with the incorrect assertion of non-
conformance or rejection of conforming Goods and Special Services.

8.03 Correction Period

A. Seller’s responsibility for correcting all non-conformities in the Goods and Special Services will
extend for a period of one year after the earlier of the date on which Buyer has placed the Goods
in continuous service or the date of final payment, or for such longer period of time as may be
prescribed by Laws or Regulations or by the terms of any specific provisions of the Contract
Documents.

EJCDC P-700, Standard General Conditions for Procurement Contracts.
Copyright © 2010 National Society of Professional Engineers, American Council of Engineering Companies,
American Society of Civil Engineers, and Associated General Contractors of America. All rights reserved.
Page 20




ARTICLE 9 - ROLE OF ENGINEER

9.01 Duties and Responsibilities

A

The duties and responsibilities and the limitations of authority of Engineer are set forth in the
Contract Documents.

9.02 Clarifications and Interpretations

A.

Engineer will issue with reasonable promptness such written clarifications or interpretations of
the Contract Documents as Engineer may determine necessary, which shall be consistent with or
reasonably inferable from the overall intent of the Contract Documents. Such written
clarifications and interpretations will be binding on Buyer and Seller. If either Buyer or Seller
believes that a written clarification or interpretation justifies an adjustment in the Contract Price
or Contract Times, either may make a Claim therefor.

9.03 Authorized Variations

A.

Engineer may authorize minor deviations or variations in the Contract Documents by: 1) written
approval of specific variations set forth in Shop Drawings when Seller has duly noted such
variations as required in Paragraph 5.06.C.4, or 2) a Field Order.

9.04 Rejecting Non-Conforming Goods and Special Services

A

Engineer will have the authority to disapprove or reject Goods and Special Services that
Engineer believes to be non-conforming. Engineer will also have authority to require special
inspection or testing of the Goods or Special Services as provided in Paragraph 8.01 whether
or not the Goods are fabricated or installed, or the Special Services are completed.

9.05 Decisions on Requirements of Contract Documents

A

Engineer will be the initial interpreter of the Contract Documents and judge of the acceptability
of the Goods and Special Services. Claims, disputes and other matters relating to the
acceptability of the Goods and Special Services or the interpretation of the requirements of the
Contract Documents pertaining to Seller’s performance will be referred initially to Engineer in
writing with a request for a formal decision in accordance with this paragraph.

When functioning as interpreter and judge under this Paragraph 9.05, Engineer will not show
partiality to Buyer or Seller and will not be liable in connection with any interpretation or
decision rendered in good faith in such capacity. The rendering of a decision by Engineer
pursuant to this Paragraph 9.05 with respect to any such Claim, dispute, or other matter (except
any which have been waived by the making or acceptance of final payment as provided in
Paragraph 10.07) will be a condition precedent to any exercise by Buyer or Seller of such rights
or remedies as either may otherwise have under the Contract Documents or by Laws or
Regulations in respect of any such Claim, dispute, or other matter.
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9.06 Claims and Disputes

A.

Notice: Written notice of each Claim relating to the acceptability of the Goods and Special
Services or the interpretation of the requirements of the Contract Documents pertaining to either
party's performance shall be delivered by the claimant to Engineer and the other party to the
Agreement within 15 days after the occurrence of the event giving rise thereto, and written
supporting data shall be submitted to Engineer and the other party within 45 days after such
occurrence unless Engineer allows an additional period of time to ascertain more accurate data.

Engineer’s Decision: Engineer will review each such Claim and render a decision in writing
within 30 days after receipt of the last submittal of the claimant or the last submittal of the
opposing party, if any.

If Engineer does not render a formal written decision on a Claim within the time stated in
Paragraph 9.06.B., Engineer shall be deemed to have issued a decision denying the Claim in its
entirety 31 days after receipt of the last submittal of the claimant or the last submittal of the
opposing party, if any.

Engineer’s written decision on such Claim or a decision denying the Claim in its entirety that is
deemed to have been issued pursuant to Paragraph 9.06.C, will be final and binding upon Buyer
and Seller 30 days after it is issued unless within 30 days of issuance Buyer or Seller appeals
Engineer’s decision by initiating the mediation of such Claim in accordance with the dispute
resolution procedures set forth in Article 13.

If Article 13 has been amended to delete the mediation requirement, then Buyer or Seller may
appeal Engineer's decision within 30 days of issuance by following the alternative dispute
resolution process set forth in Article 13, as amended; or if no such alternative dispute resolution
process has been set forth, Buyer or Seller may appeal Engineer's decision by 1) delivering to the
other party within 30 days of the date of such decision a written notice of intent to submit the
Claim to a court of competent jurisdiction, and 2) within 60 days after the date of such decision
instituting a formal proceeding in a court of competent jurisdiction.

No Claim for an adjustment in Contract Price or Contract Times will be valid if not submitted in
accordance with this Paragraph 9.06.

The parties agree to endeavor to avoid or resolve Claims through direct, good faith discussions
and negotiations whenever practicable. Such discussions and negotiations should at the outset
address whether the parties mutually agree to suspend the time periods established in this
Paragraph 9.06; if so, a written record of such mutual agreement should be made and jointly
executed.

ARTICLE 10 - PAYMENT

10.01

Applications for Progress Payments

A. Seller shall submit to Buyer for Engineer’s review Applications for Payment filled out and

signed by Seller and accompanied by such supporting documentation as is required by the
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Contract Documents and also as Buyer or Engineer may reasonably require. The timing and
amounts of progress payments shall be as stipulated in the Agreement.

1. The first application for Payment will be submitted after review and approval by
Engineer of all Shop Drawings and of all Samples required by the Contract Documents.

2. The second Application for Payment will be submitted after receipt of the Goods has
been acknowledged in accordance with Paragraph 8.01.B and will be accompanied by a
bill of sale, invoice, or other documentation reasonably satisfactory to Buyer warranting
that Buyer has rightfully received good title to the Goods from Seller and that, upon
payment, the Goods will be free and clear of all liens. Such documentation will include
releases and waivers from all parties with viable lien rights. In the case of multiple
deliveries of Goods, additional Applications for Payment accompanied by the required
documentation will be submitted as Buyer acknowledges receipt of additional items of
the Goods.

10.02 Review of Applications for Progress Payments

A. Engineer will, within ten days after receipt of each Application for Payment, either indicate in
writing a recommendation of payment and present the Application to Buyer, or return the
Application to Seller indicating in writing Engineer's reasons for refusing to recommend
payment. In the latter case, Seller may make the necessary corrections and resubmit the
Application.

1. Engineer’s recommendation of payment requested in the first Application for Payment
will constitute a representation by Engineer, based on Engineer’s review of the
Application for Payment and the accompanying data, that the Shop Drawings and
Samples have been reviewed and approved as required by the Contract Documents and
Seller is entitled to payment of the amount recommended.

2. Engineer’s recommendation of payment requested in the Application for Payment
submitted upon Buyer’s acknowledgment of receipt of the Goods will constitute a
representation by Engineer, based on Engineer’s review of the Application for Payment
and the accompanying data Seller is entitled to payment of the amount recommended.
Such recommendation will not constitute a representation that Engineer has made a final
inspection of the Goods, that the Goods are free from non-conformities, acceptable or in
conformance with the Contract Documents, that Engineer has made any investigation as
to Buyer’s title to the Goods, that exhaustive or continuous inspections have been made
to check the quality or the quantity of the Goods beyond the responsibilities specifically
assigned to Engineer in the Contract Documents or that there may not be other matters or
issues between the parties that might entitle Seller to additional payments by Buyer or
Buyer to withhold payment to Seller.

3. Engineer may refuse to recommend that all or any part of a progress payment be made, or
Engineer may nullify all or any part of any payment previously recommended if, in
Engineer's opinion, such recommendation would be incorrect or if on the basis of
subsequently discovered evidence or subsequent inspections or tests Engineer considers
such refusal or nullification necessary to protect Buyer from loss because the Contract
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10.03

A

10.04

10.05

10.06

Price has been reduced, Goods are found to be non-conforming, or Seller has failed to
furnish acceptable Special Services.

Amount and Timing of Progress Payments

Subject to Paragraph 10.02.A., the amounts of the progress payments will be as provided in the
Agreement. Buyer shall within 30 days after receipt of each Application for Payment with
Engineer's recommendation pay Seller the amount recommended; but, in the case of the
Application for Payment upon Buyer's acknowledgment of receipt of the Goods, said 30-day
period may be extended for so long as is necessary (but in no event more than 60 days) for Buyer
to examine the bill of sale and other documentation submitted therewith. Buyer shall notify
Seller promptly of any deficiency in the documentation and shall not unreasonably withhold
payment.

Suspension of or Reduction in Payment

Buyer may suspend or reduce the amount of progress payments, even though recommended for
payment by Engineer, under the following circumstances:

1. Buyer has reasonable grounds to conclude that Seller will not furnish the Goods or the
Special Services in accordance with the Contract Documents, and

2. Buyer has requested in writing assurances from Seller that the Goods and Special
Services will be delivered or furnished in accordance with the Contract Documents, and
Seller has failed to provide adequate assurances within ten days of Buyer’s written
request.

If Buyer refuses to make payment of the full amount recommended by Engineer, Buyer will
provide Seller and Engineer immediate written notice stating the reason for such action and
promptly pay Seller any amount remaining after deduction of the amount withheld. Buyer shall
promptly pay Seller the amount withheld when Seller corrects the reason for such action to
Buyer’s satisfaction.

Final Application for Payment

After Seller has corrected all non-conformities to the reasonable satisfaction of Buyer and
Engineer, furnished all Special Services, and delivered all documents required by the Contract
Documents, Engineer will issue to Buyer and Seller a notice of acceptance. Seller may then
make application for final payment following the procedure for progress payments. The final
Application for Payment will be accompanied by all documentation called for in the Contract
Documents, a list of all unsettled Claims, and such other data and information as Buyer or
Engineer may reasonably require.

Final Payment

If, on the basis of final inspection and the review of the final Application for Payment and
accompanying documentation, Engineer is reasonably satisfied that Seller has furnished the
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10.07

A

Goods and Special Services in accordance with the Contract Documents, and that Seller's has
fulfilled all other obligations under the Contract Documents, then Engineer will, within ten days
after receipt of the final Application for Payment, recommend in writing final payment subject to
the provisions of Paragraph 10.07 and present the Application to Buyer. Otherwise, Engineer
will return the Application to Seller, indicating the reasons for refusing to recommend final
payment, in which case Seller shall make the necessary corrections and resubmit the Application
for payment. If the Application and accompanying documentation are appropriate as to form and
substance, Buyer shall, within 30 days after receipt thereof, pay Seller the amount recommended
by Engineer, less any sum Buyer is entitled to set off against Engineer's recommendation,
including but not limited to liquidated damages to which Buyer is entitled.

Waiver of Claims
The making and acceptance of final payment will constitute:

1. awaiver of all Claims by Buyer against Seller, except Claims arising from unsettled liens
from non-conformities in the Goods or Special Services appearing after final payment,
from Seller's failure to comply with the Contract Documents or the terms of any special
guarantees specified therein, or from Seller's continuing obligations under the Contract
Documents; and

2. a waiver of all Claims by Seller against Buyer (other than those previously made in
accordance with the requirements herein and listed by Seller as unsettled as required in
Paragraph 10.05.A, and not resolved in writing).

ARTICLE 11 - CANCELLATION, SUSPENSION, AND TERMINATION

11.01

A.

11.02

Cancellation

Buyer has the right to cancel the Contract, without cause, at any time prior to delivery of the
Goods by written notice. Cancellation pursuant to the terms of this paragraph shall not constitute
a breach of contract by Buyer. Upon cancellation:

1. Buyer shall pay Seller for the direct costs incurred in producing any Goods that Seller has
specially manufactured for the Project, plus a fair and reasonable amount for overhead
and profit.

2. For Goods that are not specially manufactured for the Project, Seller shall be entitled to a
restocking charge of 10 percent of the unpaid Contract Price of such Goods.

Suspension of Performance by Buyer

Buyer has the right to suspend performance of the Contract for up to a maximum of ninety days,
without cause, by written notice. Upon suspension under this paragraph, Seller shall be entitled
to an increase in the Contract Times and Contract Price caused by the suspension, provided that
performance would not have been suspended or delayed for causes attributable to Seller.
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11.03 Suspension of Performance by Seller

A. Subject to the provisions of Paragraph 5.07.B, Seller may suspend the furnishing of the Goods
and Special Services only under the following circumstance:

1. Seller has reasonable grounds to conclude that Buyer will not perform its future payment
obligations under the Contract; and,

2. Seller has requested in writing assurances from Buyer that future payments will be made
in accordance with the Contract, and Buyer has failed to provide such assurances within
ten days of Seller’s written request.

11.04 Breach and Termination
A. Buyer’s Breach:

1. Buyer shall be deemed in breach of the Contract if it fails to comply with any material
provision of the Contract Documents, including but not limited to:

a. wrongful rejection or revocation of Buyer’s acceptance of the Goods,
b. failure to make payments in accordance with the Contract Documents, or
c. wrongful repudiation of the Contract.

2. Seller shall have the right to terminate the Contract for cause by declaring a breach
should Buyer fail to comply with any material provisions of the Contract. Upon
termination, Seller shall be entitled to all remedies provided by Laws and Regulations.

a. In the event Seller believes Buyer is in breach of its obligations under the Contract,
Seller shall provide Buyer with reasonably prompt written notice setting forth in
sufficient detail the reasons for declaring that it believes a breach has occurred.
Buyer shall have seven days from receipt of the written notice declaring the breach
(or such longer period of time as Seller may grant in writing) within which to cure or
to proceed diligently to cure such alleged breach.

B. Seller’s Breach:

1. Seller shall be deemed in breach of the Contract if it fails to comply with any material
provision of the Contract Documents, including, but not limited to:

a. failure to deliver the Goods or perform the Special Services in accordance with the
Contract Documents,

b. wrongful repudiation of the Contract, or

c. delivery or furnishing of non-conforming Goods and Special Services.
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2. Buyer may terminate Seller’s right to perform the Contract for cause by declaring a
breach should Seller fail to comply with any material provision of the Contract
Documents. Upon termination, Buyer shall be entitled to all remedies provided by Laws
and Regulations.

a. In the event Buyer believes Seller is in breach of its obligations under the Contract,
and except as provided in Paragraph 11.04.B.2.b, Buyer shall provide Seller with
reasonably prompt written notice setting forth in sufficient detail the reasons for
declaring that it believes a breach has occurred. Seller shall have seven days from
receipt of the written notice declaring the breach (or such longer period of time as
Buyer may grant in writing) within which to cure or to proceed diligently to cure such
alleged breach.

b. If and to the extent that Seller has provided a performance bond under the provisions
of Paragraph 4.01, the notice and cure procedures of that bond, if any, shall supersede
the notice and cure procedures of Paragraph 11.04.B.2.a.

ARTICLE 12 - LICENSES AND FEES

12.01

A

12.02

Intellectual Property and License Fees

Unless specifically stated elsewhere in the Contract Documents, Seller is not transferring any
intellectual property rights, patent rights, or licenses for the Goods delivered. However, in the
event the Seller is manufacturing to Buyer’s design, Buyer retains all intellectual property rights
in such design.

Seller shall pay all license fees and royalties and assume all costs incident to the use or the
furnishing of the Goods, unless specified otherwise by the Contract Documents.

Seller’s Infringement

Subject to Paragraph 12.01.A, Seller shall indemnify and hold harmless Buyer, Engineer and
their officers, directors, members, partners, employees, agents, consultants, contractors, and
subcontractors from and against all claims, costs, losses, damages, and judgments (including but
not limited to all reasonable fees and charges of engineers, architects, attorneys and other
professionals and all court or arbitration or other dispute resolution costs) arising out of or
relating to any infringement or alleged infringement of any United States or foreign patent or
copyright by any of the Goods as delivered hereunder.

In the event of suit or threat of suit for intellectual property infringement, Buyer will promptly
notify Seller of receiving notice thereof.

Seller shall promptly defend the claim or suit, including negotiating a settlement. Seller shall
have control over such claim or suit, provided that Seller agrees to bear all expenses and to
satisfy any adverse judgment thereof.
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12.03

12.04

1. If Seller fails to defend such suit or claim after written notice by Buyer, Seller will be
bound in any subsequent suit or claim against Seller by Buyer by any factual
determination in the prior suit or claim.

2. If Buyer fails to provide Seller the opportunity to defend such suit or claim after written
notice by Seller, Buyer shall be barred from any remedy against Seller for such suit or
claim.

If a determination is made that Seller has infringed upon intellectual property rights of another,
Seller may obtain the necessary licenses for Buyer’s benefit, or replace the Goods and provide
related design and construction as necessary to avoid the infringement at Seller’s own expense.

Buyer’s Infringement

Buyer shall indemnify and hold harmless Seller, and its officers, directors, partners, employees,
agents, consultants, contractors, and subcontractors from and against all claims, costs, losses,
damages, and judgments (including but not limited to all reasonable fees and charges of
engineers, architects, attorneys and other professionals and all court or arbitration or other
dispute resolution costs) arising out of or relating to any infringement or alleged infringement of
any United States or foreign patent or copyright caused by Seller’s compliance with Buyer’s
design of the Goods or Buyer’s use of the Goods in combination with other materials or
equipment in any process (unless intent of such use was known to Seller and Seller had reason to
know such infringement would result).

In the event of suit or threat of suit for intellectual property infringement, Seller must after
receiving notice thereof promptly notify Buyer.

Upon written notice from Seller, Buyer shall be given the opportunity to defend the claim or suit,
including negotiating a settlement. Buyer shall have control over such claim or suit, provided
that Buyer agrees to bear all expenses and to satisfy any adverse judgment thereof.

1. If Buyer fails to defend such suit or claim after written notice by Seller, Buyer will be
bound in any subsequent suit or claim against Buyer by Seller by any factual
determination in the prior suit or claim.

2. If Seller fails to provide Buyer the opportunity to defend such suit or claim after written
notice by Buyer, Seller shall be barred from any remedy against Buyer for such suit or
claim.

Reuse of Documents

Neither Seller nor any other person furnishing any of the Goods and Special Services under a
direct or indirect contract with Seller shall: (1) acquire any title to or ownership rights in any of
the Drawings, Specifications, or other documents (or copies of any thereof) prepared by or
bearing the seal of Engineer or its consultants, including electronic media versions; or {2) reuse
any of such Drawings, Specifications, other documents, or copies thereof on any other project
without written consent of Buyer and Engineer and specific written verification or adaptation by
Engineer. This prohibition will survive termination or completion of the Contract. Nothing
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herein shall preclude Seller from retaining copies of the Contract Documents for record
purposes.

12.05 Electronic Data

A. Unless otherwise stated in the Supplementary Conditions, copies of data furnished by Buyer or
Engineer to Seller, or by Seller to Buyer or Engineer that may be relied upon are limited to the
printed copies (also known as hard copies). Files in electronic media format of text, data,
graphics, or other types are furnished only for the convenience of the receiving party. Any
conclusion or information obtained or derived from such electronic files will be at the user’s sole
risk. If there is a discrepancy between the electronic files and the hard copies, the hard copies
govern.

B. Because data stored in electronic media format can deteriorate or be modified inadvertently or
otherwise without authorization of the data’s creator, the party receiving electronic files agrees
that it will perform acceptance tests or procedures within 60 days, after which the receiving party
shall be deemed to have accepted the data thus transferred. The transferring party will correct
any errors detected within the 60-day acceptance period.

C. When transferring documents in electronic media format, the transferring party makes no
representations as to long term compatibility, usability, or readability of documents resulting
from the use of software application packages, operating systems, or computer hardware
differing from those used by the data’s creator.

ARTICLE 13 - DISPUTE RESOLUTION
13.01 Dispute Resolution Method

A. Either Buyer or Seller may initiate the mediation of any Claim decided in writing by Engineer
under Paragraph 9.06.B or 9.06.C before such decision becomes final and binding. The
mediation will be governed by the Construction Industry Mediation Rules of the American
Arbitration Association in effect as of the Effective Date of the Agreement. The request for
mediation shall be submitted in writing to the American Arbitration Association and the other
party to the Contract. Timely submission of the request shall stay the Engineer's decision from
becoming final and binding.

B. Buyer and Seller shall participate in the mediation process in good faith. The process shall be
concluded within 60 days of filing of the request. The date of termination of the mediation shall
be determined by application of the mediation rules referenced above.

C. If the mediation process does not result in resolution of the Claim, then Engineer’s written
decision under Paragraph 9.06.B or a denial pursuant to Paragraph 9.06.C shall become final and
binding 30 days after termination of the mediation unless, within that time period, Buyer or
Seller:

1. elects in writing to invoke any dispute resolution process provided for in the
Supplementary Conditions, or
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2. agrees with the other party to submit the Claim to another dispute resolution process, or

3. if no dispute resolution process has been provided for in the Supplementary Conditions,
delivers to the other party written notice of the intent to submit the Claim to a court of
competent jurisdiction, and within 60 days of the termination of the mediation institutes
such formal proceeding.

ARTICLE 14 - MISCELLANEOUS

14.01

A

14.02

14.03

14.04

14.05

Giving Notice

Whenever any provision of the Contract Documents requires the giving of written notice, it will
be deemed to have been validly given if: 1) delivered in person to the individual or to a member
of the firm or to an officer of the corporation for whom it is intended, or 2) if delivered at or sent
by registered or certified mail, postage prepaid, to the last business address known to the giver of
the notice.

Controlling Law

This Contract is to be governed by the law of the state in which the Point of Destination is
located.

In the case of any conflict between the express terms of this Contract and the Uniform
Commercial Code, as adopted in the state whose law governs, it is the intent of the parties that
the express terms of this Contract shall apply.

Computation of Time

When any period of time is referred to in the Contract Documents by days, it will be computed to
exclude the first and include the last day of such period. If the last day of any such period falls on
a Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction,
such day shall be omitted from the computation.

Cumulative Remedies

The duties and obligations imposed by these General Conditions and the rights and remedies
available hereunder to the parties hereto are in addition to, and are not to be construed in any
way as a limitation of, any rights and remedies available to any or all of them which are
otherwise imposed or available by Laws or Regulations, by special warranty or guarantee, or by
other provisions of the Contract Documents, and the provisions of this paragraph will be as
effective as if repeated specifically in the Contract Documents in connection with each particular
duty, obligation, right, and remedy to which they apply.

Survival of Obligations

All representations, indemnifications, warranties and guarantees made in, required by, or given
in accordance with the Contract Documents, as well as all continuing obligations indicated in the
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Contract Documents, will survive final payment, completion, and acceptance of the Goods and
Special Services and termination or completion of the Agreement.

14.06 Entire Agreement

A. Buyer and Seller agree that this Agreement is the complete and final agreement between them,
and supersedes all prior negotiations, representations, or agreements, either written or oral. This
Agreement may not be altered, modified, or amended except in writing signed by an authorized
representative of both parties.
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SUPPLEMENTARY CONDITIONS




Tighe&Bond

SECTION 00800
SUPPLEMENTARY CONDITIONS

PART 1 AMENDMENTS TO GENERAL CONDITIONS
These Supplementary Conditions amend or supplement the Standard Procurement General
Conditions (EJCDC P-700, 2010 Edition) and other provisions of the Contract Documents as
indicated below. All provisions which are not so amended or supplemented remain in full force and
effect.
The terms used in these Supplementary Conditions have the meanings indicated in the General
Conditions. Additional terms used in these Supplementary Conditions have the meanings indicated

below, which are applicable to both the singular and plural thereof.

The address system used in the Supplementary Conditions is the same as the address system used in
the General Conditions, with the prefix “SC” added thereto.

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY
SC-1.01 Delete paragraph 1.01.A.8 in its entirety and insert the following in its place:

1.01A.8.  Buyer—The individual or entity purchasing the Goods and Special
Services. The Owner is not the Buyer.

SC-1.01 Delete paragraph 1.01.A.25 in its entirety.
SC-1.01 Delete paragraph 1.01A.33 in its entirety and insert the following in its place:

1.01A.33.  Specifications - Sections included under Division 1 through Division 16
of the Project Manual.

SC-1.01 Add the following new paragraphs immediately after paragraph 1.01A.36:
1.01A.37.  Supplier - A manufacturer, fabricator, supplier, distributer, materialman,
or vendor having a direct contract with Seller to furnish materials or
equipment to be incorporated in the Goods or used to provide Special
Services by the Seller.
1.01A.38.  Construction Contractor - The person, firm or corporation with whom the
Owner will enter into a contract to act as the Buyer and for the general
construction of and the installation of the Seller’s Goods and performance
of Special Services.
1.01A.38. Owner - The Town of Vernon.
ARTICLE 2 - PRELIMINARY MATTERS

SC-2.03 Delete paragraph 2.03A in its entirety and insert the following in its place:
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2.03A Owner shall furnish to Seller up to one printed or hard copy of the
Contract Documents, and one copy in electronic portable document
format (PDF). Additional copies will be furnished upon request at the
cost of reproduction.

Delete Paragraph 2.06 in its entirety.

ARTICLE 3 -CONTRACT DOCUMENTS: INTENT AND AMENDING

SC-3.01

SC-3.01

Amend Paragraph 3.01.B by striking out the following text: “to produce or furnish”
and replacing with the text “to achieve the specified process parameters or furnish”.

Add the following new paragraph immediately after paragraph 3.01C:

3.01D Each and every provision of law and clause required by law to be
inserted in these Contract Documents shall be deemed to be inserted
herein, and they shall be read and enforced as though it were included
herein, and if through mistake or otherwise, any such provision is not
inserted, or if not correctly inserted, then upon the application of either
party, the Contract Documents shall forthwith be physically amended to
make such insertion.

ARTICLE 4 - BONDS AND INSURANCE

SC-4.01

4.01A

SC-4.01

Delete 4.01A in its entirety and insert the following in its place:

Seller shall furnish to Buyer performance bonds in an amount at least equal to the
Contract Price (The total Capital Cost indicated in Paragraph 5.3A of the Bid Form),
as security for the faithful performance of all of Seller’s obligations under the Contract
Documents. This bond shall remain in effect until 1) one year after the date when final
payment becomes due 2) completion of the correction period specified in Paragraph
8.03 or 3) completion of the requirements of the performance guarantee specified in
Division 11, whichever is later, except as provided otherwise by Laws or Regulations
or by the Contract Documents. Seller shall also furnish such other bonds as are
required by the Contract Documents. The performance bond shall be a dual oblige
bond listing both the Construction Contractor and the Owner (Town of Vernon) as
Dual Obligees.

Add the following new paragraphs immediately after Paragraph 4.01.C:

4.01D The performance bond shall also guarantee that the installed system meets
or exceeds the performance requirements and the Seller’s Process
Performance Guarantee included in Division 11 of the Specifications.

4.01E In the event that the performance guarantee requirements of the Division
11 of the Specifications are not met, the Seller shall propose corrective
measures to bring the system into conformance as specified in Division
11 at the expense of the Seller. Corrective measures that increase
Operation and Maintenance costs beyond guaranteed levels shall be
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subject to a penalty. The performance bond shall be called upon to
address any shortcomings of the System provided by the Seller and any
other contractual obligations of the Seller.

SC-4.02 Add the following new paragraphs immediately after Paragraph 4.02.E:

4.02F Seller shall purchase and maintain such liability and other insurance as
is appropriate for the furnishing of Goods and Special Services and as
will provide protection from claims set forth below which may arise
out of or result from Seller’s furnishing of the Goods or Special
Services and Seller’s other obligations under the Contract Documents,
whether the furnishing of Goods and Special Services or other
obligations are to be performed by Seller, any subcontractor or
supplier, or by anyone directly or indirectly employed by any of them
to furnish the Goods and Special Services, or by anyone for whose acts
any of them may be liable:

4.02F.1 claims under workers’ compensation, disability benefits, and
other similar employee benefit acts;

4.02F.2 claims for damages because of bodily injury, occupational
sickness or disease, or death of Seller’s employees;

4.02F.3 claims for damages because of bodily injury, sickness or
disease, or death of any person other than Seller’s
employees;

4.02F.4 claims for damages insured by reasonably available personal
injury liability coverage which are sustained: (i) by any
person as a result of an offense directly or indirectly related
to the employment of such person by Seller, or (ii) by any
other person for any other reason;

4.02F.5 claims for damages, other than to the Goods, because of
injury to or destruction of tangible property wherever
located, including loss of use resulting therefrom; and

4.02F.6 claims for damages because of bodily injury or death of any
person or property damage arising out of the ownership,
maintenance or use of any motor vehicle.

4.02G The policies of insurance so required by this Paragraph 4.02 to be
purchased and maintained shall:

1) 4.02G.1 with respect to insurance required by Paragraphs
SC-4.02.F.3 through SC-4.02.F.6 inclusive, include as
additional insureds (subject to any customary exclusion in
respect of professional liability) Owner, Engineer (Tighe &
Bond -53 Southampton Rd, Westfield, MA 01085), and their
consultants, all of whom shall be listed as additional
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insureds, and include coverage for the respective officers,
directors, partners, employees, agents, and other consultants
and subcontractors of each and any of all such additional
insureds, and the insurance afforded to these additional
insureds shall provide primary coverage for all claims
covered thereby, and Seller shall waive all rights of
subrogation against such additional insureds;

4.02G.2 include at least the specific coverages and be written for not
less than the limits of liability provided below or required by
Laws or Regulations, whichever is greater;

4.02G.3 include completed operations insurance;

4.02G.4 include contractual liability insurance covering Seller’s
indemnity obligations under Paragraphs 5.09 and 12.02.

4.02G.5 contain a provision or endorsement that the coverage
afforded will not be canceled, materially changed or renewal
refused until at least thirty days prior written notice has been
given to Owner and Seller and to each other additional
insured identified in these Supplementary Conditions to
whom a certificate of insurance has been issued (and the
certificates of insurance furnished by the Seller pursuant to
Paragraph SC-4.02.1 will so provide);

4.02G.6 remain in effect at least until final payment and at all times
thereafter when Seller may be correcting, removing, or
replacing non-conforming Goods in accordance with
Paragraph 8.03;

4.02G.7 with respect to completed operations insurance, and any
insurance coverage written on a claims-made basis, remain in
effect for at least two years after final payment (and Seller
shall furnish Owner and each other additional insured
identified in these Supplementary Conditions, to whom a
certificate of insurance has been issued, evidence satisfactory
to Owner and any such additional insured of continuation of
such insurance at final payment and one year thereafter); and

4.02H The limits of liability for the insurance required by Paragraph
SC-4.02.F shall provide coverage for not less than the following

amounts or greater where required by Laws and Regulations:

4.02H.1 Workers’ Compensation, and related coverages under
Paragraphs SC-4.02.F.1 and F.2:

4.02H.1.a required by law to be inserted: Statutory
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4.02H.1.b  Applicable Federal
(e.g., Longshoreman’s): Statutory

4.02H.1.c Employer’s Liability: $1,000,000
4.02H.2 Seller’s General Liability under Paragraphs SC-4.02.F.3

through F.6 which shall include completed operations and

product liability coverages and eliminate the exclusion with

respect to property under the care, custody and control of
Seller:

4.02H.2.a  General Aggregate $2,000,000

4.02H.2.b  Products - Completed
1) Operations Aggregate $2,000,000

4.02H.2.c  Personal and Advertising

1) Injury $1,000,000
2) Each Occurrence

(Bodily Injury and

Property Damage) $1,000,000

4.02H.2.d Property Damage liability insurance shall provide
Explosion, Collapse, and Underground coverages
where applicable.

4.02H.3 Automobile Liability under Paragraph SC-4.02.F.6:

4.02H.3.a Combined Single Limit $1,000,000
4.02H.4 Excess or Umbrella Liability
1) General Aggregate Not Required
2) Each Occurrence Not Required
4.021 Seller shall deliver to Owner, with copies to each additional insured

identified in these Supplementary Conditions, certificates of insurance
(and other evidence of insurance requested by Owner or any other
additional insured) which Seller is required to purchase and maintain.

4.02) If Owner has any objection to the coverage afforded by or other
provisions of the insurance required to be purchased and maintained on
the basis of non-conformance with the Contract Documents, Owner shall
notify Seller in writing within 10 days after receipt of the certificates or
other evidence required by Paragraph SC-4.02.E. Seller shall provide
such additional information in respect to insurance as Owner shall
reasonably request.

ARTICLE 5 - SELLER’S RESPONSIBILITIES

SC-5.05 Add the following new paragraphs immediately after paragraph 5.05A:
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5.05B Owner is exempt from payment of sales and compensating use taxes of
the State of Connecticut and of cities and counties thereof on all materials
and equipment to be incorporated into the Project facilities.

5.05B.1 Owner will furnish the required certificates of tax exemption to
Seller with respect to materials and equipment to be
incorporated into the Project facilities.

5.05B.2 Owner’s exemption does not apply to construction tools,
machinery, equipment, or other property purchased by or
leased by Seller, or to supplies or materials not incorporated
into the Project facilities.

5.05B.3 The Contract Price does not include the cost of sales or
compensating use taxes to the extent such are exempted by this
paragraph.

SC-5.06 Add the following new paragraphs immediately after Paragraph 5.06.E:

5.06F Seller shall furnish required submittals with sufficient information and
accuracy in order to obtain required approval of an item with no more
than three submittals. Engineer will record Engineer’s time for reviewing
subsequent submittals of Shop Drawings, samples, or other items
requiring approval and Seller shall reimburse Buyer for Engineer’s
charges for such time.

5.06G In the event that Seller requests a change of a previously approved item,
Seller shall reimburse Buyer for Engineer’s charges for its review time
unless the need for such change is beyond the control of Seller.
SC-5.07 Amend Paragraph 5.07.A by striking out the following language at the start of the
paragraph: “Seller shall adhere to the progress schedule established in accordance with
Paragraph 2.06.A, and”. Then capitalize the word, “the” which precedes the word
“Goods” in this paragraph.
ARTICLE 6 - SHIPPING AND DELIVERY
SC-6.02 Delete paragraphs 6.02.C and 6.02.D in their entirety.
ARTICLE 8 - BUYER’S RIGHTS

SC-8.02 Amend Paragraph 8.02.B.1 by inserting the words “repair of” in front of the words
“remove and replace” in the 3rd line.

ARTICLE 10 - PAYMENT

SC-10.03  Add the following new paragraph immediately after paragraph 10.03.A:
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10.03B Seller shall request payment from Buyer according to the following
project milestones:

0% upon completion of Bidder Validation Testing services, if included in
the scope of work

0% upon completion of preliminary submittals/shop drawings

10% upon receipt of Purchase Order from Buyer for equipment (10%
cumulative total) (note that this is 10% of the lump sum equipment
cost bid item, in addition to the validation testing bid item)

10% upon completion of shop drawings (20% cumulative total)

50% upon delivery of equipment to the project site (70% cumulative total)

15% upon successful startup of equipment (85% cumulative total)

15% upon successful completion of the performance test as specified
(100% cumulative total)

where the percentages indicated above represent the percentage of the
Seller’s contract price exclusive of the cost of the Seller’s Two-Year
Service Agreement. The above percentages are subject to retainage
as specified in Section 00520.

10.03B Seller’s Two-year Service Agreement shall be paid according to the
following project milestones:

50% 12 months after partial substantial completion.

The 50% balance in equal amounts for each of the visits called for in the
agreement for the second year.

where the percentages indicated above represent the percentage of the
Seller’s contract price for just the Seller’s Two-Year Service
Agreement.

ARTICLE 11 - CANCELLATION, SUSPENSION, AND TERMINATION

SC-11.03  Delete paragraph 11.03 in its entirety.

ARTICLE 12 - LICENSES AND DISPUTE RESOLUTION

SC-12.01  Add the following to the end of Paragraph 12.01A: “In the event the Seller is
manufacturing to Owner’s design, Owner retains all intellectual property rights in such
design excluding Seller’s proprietary intellectual property and any improvements to

Seller’s proprietary intellectual property which shall be and remain the sole and
exclusive property of Seller.”
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ARTICLE 13 - DISPUTE RESOLUTION
SC-13.01  Delete paragraph 13.01 in its entirety and insert the following in its place:
13.01 Methods and Procedures

13.01A Disputes Subject to Final Resolution: The following disputed matters are
subject to final resolution under the provisions of this Article:

13.01A.1 A timely appeal of an approval in part and denial in part of
a Claim, or of a denial in full; and

13.01A.2 Disputes between Owner and Seller concerning the Work
or obligations under the Contract Documents, and arising
after final payment has been made.

13.01B Final Resolution of Disputes: For any dispute subject to resolution under
this Article, Owner or Seller may:

13.01B.1 elect in writing to invoke the dispute resolution process
provided for in the Supplementary Conditions; or

13.01B.2 agree with the other party to submit the dispute to another
dispute resolution process; or

13.01B.3 if no dispute resolution process is provided for in the
Supplementary Conditions or mutually agreed to, give
written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction.

ARTICLE 14 - MISCELLANEOUS
SC-14.07  Add the following new paragraphs immediately after paragraph 14.06:
14.07 American Iron and Steel

14.07A The Seller acknowledges to and for the benefit of the Owner and the State
of Connecticut (the “State”) that it understands the goods and services
under this Agreement are being funded with monies made available by
the Clean Water State Revolving Fund and/or Drinking Water State
Revolving Fund that have statutory requirements commonly known as
“American Iron and Steel;” that requires all of the iron and steel products
used in the project to be produced in the United States (“American Iron
and Steel Requirement”) including iron and steel products provided by
the Seller pursuant to this Agreement. The Seller hereby represents and
warrants to and for the benefit of the Owner and the State that (a) the
Seller has reviewed and understands the American Iron and Steel
Requirement, (b) all of the iron and steel products used in the project will
be and/or have been produced in the United States in a manner that
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complies with the American Iron and Steel Requirement, unless a waiver
of the requirement is approved, and (c) the Seller will provide any further
verified information, certification or assurance of compliance with this
paragraph, or information necessary to support a waiver of the American
Iron and Steel Requirement, as may be requested by the Owner or the
State. Notwithstanding any other provisions of this Agreement, any
failure to comply with this paragraph by the Seller shall permit the Owner
or State to recover as damages against the Seller any loss, expense, or
cost (including without limitation attorney’s fees) incurred by the Buyer,
Owner, or State resulting from any such failure (including without
limitation any impairment or loss of funding, whether in whole or in part,
from the State or any damages owed to the State by the Buyer or Owner).
While the Seller has no direct contractual privity with the State, as a
lender to the Owner for the funding of its project, the Owner and the
Seller agree that the State is a third-party beneficiary and neither this
paragraph (nor any other provision of this Agreement necessary to give
this paragraph force or effect) shall be amended or waived without the
prior written consent of the State.

14.07B For the purpose of the American Iron and Steel requirement, an iron or

steel product is one of the following made primarily of iron or steel
(greater than 50% iron or steel, measured by cost):

Lined or unlined pipes or fittings

Manhole covers

Municipal castings (see below)

Hydrants

Tanks

Flanges

Pipe clamps and restraints

Valves

Structural steel (see below)

Construction materials (see below)

Reinforced precast concrete (see below)

14.07C Production in the United States of the iron or steel products used in the
project requires that all manufacturing processes, including application of
coatings, must take place in the United States, with the exception of
metallurgical processing involving refinement of steel additives. All
manufacturing processes includes processes such as melting, refining,
forming, rolling, drawing, finishing, fabricating and coating. Further, if a
domestic iron and steel product is taken out of the US for any part of the
manufacturing process, it becomes foreign source material. However,
raw materials such as iron ore, limestone and iron and steel scrap are not
covered by the AIS requirement, and the material(s), if any, being
applied as a coating are similarly not covered. Non-iron or steel
components of an iron and steel product may come from non-US sources.

14.07D Municipal castings are cast iron or steel infrastructure products that are
melted and cast. Examples of municipal castings are:
Access hatches
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Ballast screen

Benches (iron or steel)

Bollards

Cast bases

Cast iron hinged hatches

Cast iron riser rings

Catch basin inlet
Cleanout/monument boxes
Construction covers and frames
Curb and corner guards

Curb openings

Detectable warning plates
Downspout shoes (boot, inlet)
Drainage grates, frames, and curb inlets
Inlets

Junction boxes

Lampposts

Manhole covers, rings and frames, risers
Meter boxes

Service boxes

Steel hinged hatches

Steel riser rings

Trash receptacles

Tree grates

Tree guards

Trench grates

Valve boxes, covers and risers

14.07E Structural steel is rolled flanged shapes, having at least one dimension of
their cross-section three inches or greater, which are used in the
construction of bridges, buildings, ships, railroad rolling stock, and for
numerous other constructional purposes. Such shapes are designated as
wide-flange shapes, standard I-beams, channels, angles, tees and zees.
Other shapes include H-piles, sheet piling, tie plates, cross ties, and those
for other special purposes.

14.07F Construction materials are those articles, materials, or supplies made
primarily of iron and steel (greater than 50% iron or steel, measured by
cost), that are permanently incorporated into the project, not including
mechanical and/or electrical components, equipment and systems. This
includes, but is not limited to, the following products: wire rod, bar,
angles, concrete reinforcing bar, wire, wire cloth, wire rope and cables,
tubing, framing, joists, trusses, fasteners (ie., nuts and bolts), welding
rods, decking, grating, railings, stairs, access ramps, fire escapes,
ladders, wall panels, dome structures, roofing, ductwork, surface drains,
cable hanging systems, manhole steps, fencing and fence tubing,
guardrails, doors, and stationary screens.

14.07G Mechanical and electrical components, equipment and systems are not
considered construction materials. Mechanical equipment is typically that
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which has motorized parts and/or is powered by a motor. Electrical
equipment is typically any machine powered by electricity and includes
components that are part of the electrical distribution system. The
following examples (including their appurtenances necessary for their
intended use and operation) are not considered construction materials:
pumps, motors, gear reducers, drives, electric/pneumatic/manual
accessories used to operate valves, mixers, gates, motorized screens,
blowers/aeration equipment, compressors, meters, sensors, controls and
switches, SCADA, membrane bioreactor systems, membrane filtration
systems, filters, clarifiers and clarifier mechanisms, rakes, grinders,
disinfection systems, presses, conveyors, cranes, HVAC (excluding
ductwork), water heaters, heat exchangers, generators, cabinetry and
housings, lighting fixtures, electrical conduit, emergency life systems,
metal office furniture, shelving, laboratory equipment, analytical
instrumentation, and dewatering equipment.

14.07H Reinforced precast concrete: the reinforcing bar and wire must be
produced in the US and meet the same standards as for any other iron or
steel product. Additionally, the casting of the concrete product must take
place in the US. The cement and other raw materials used in concrete
production are not required to be of domestic origin.

14.071 The EPA has granted a national De Minimis waiver, which applies to
incidental materials used in and incorporated into the project. Individual
De Minimis items may not exceed 1% of the total cost of materials used
in and incorporated into the project. De Minimis items cumulatively may
comprise no more than 5% of the total cost of materials used in and
incorporated into the project. To claim coverage under the De Minimis
waiver, Contractor shall determine which items are to be covered under
the waiver and submit relevant documentation such as invoices to confirm
compliance with the De Minimis waiver requirements.

14.07] Refer to Section 01330 for further information on documenting
compliance with the American Iron and Steel requirement.

SC-14.08  Add the following new paragraph immediately after paragraph 14.07:

14.08 State and Federal Government Provisions - Comply with the applicable
provisions of the State and Federal Requirements included in Part II of
the Supplementary Conditions.

PART II - FEDERAL AND STATE GOVERNMENT PROVISIONS

Federal and State Government Provisions referenced or included herein, have been selected from
those to which specific references have been made elsewhere in the Contract Documents. Each and
every other provision of law or clause required by law to be inserted in this Contract shall be
deemed to be also inserted herein in accordance with paragraph 3.01.D of the Supplementary
Conditions.
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1.0 FEDERAL GOVERNMENT PROVISIONS - (NOT USED)
2.0 STATE PROVISIONS

2.1 The Owner and Seller agree that the following State Provisions apply to the Goods to
be furnished and the Special Services to be provided under this Contract and that
these provisions supersede any conflicting provisions of this Contract.

2.2 Applicable provisions of Connecticut General Statutes and Regulations and/or the
United States Code and Code of Federal Regulations govern this Contract and any
provision in violation of the foregoing shall be deemed null, void and of no effect.
Where conflict between Code of Federal Regulations and State Statutes and
Regulations exist, the more stringent requirements shall apply.

2.3 This project is subject to the Safety and Health Regulations of the U.S. Department
of Labor set forth in Title 29 CFR, Part 1926 and to all subsequent amendments, and
to the Connecticut Department of Labor Regulations. Seller shall be familiar with
the requirements of these regulations.

2.4 Connecticut Executive Orders No. 3 and No. 17. See Attachment A of these
Supplementary Conditions.

2.5 Regulations of Connecticut State Agencies

2.4.1 Section 22a-482, Clean Water Fund. See Attachment B of these
Supplementary Conditions.

2.6 American Iron and Steel

2.6.1 Refer to Attachment C for further clarification on the American Iron and
Steel requirements.

END OF SECTION
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Connecticut Executive Orders



Connecticut State Library

State Of Connecticut
By His Excellency
Thomas J. Meskill

Governor

Executive Order No. Three

WHEREAS, sections 4-61d(b) and 4-114a of the 1969 supplement to the general statutes require
nondiscrimination clauses in state contracts and subcontracts for construction on public buildings, other

public works and goods and services, and

WHEREAS, section 4-61e(c) of the 1969 supplement to the general statutes requires the labor
department to encourage and enforce compliance with this policy by both employers and labor unions,
and to promote equal employment opportunities, and

WHEREAS, the government of this state recognizes the duty and desirability of its leadership in
providing equal employment opportunity, by implementing these laws,

NOW, THEREFORE, I, THOMAS J. MESKILL, Governor of the State of Connecticut, acting by virtue
of the authority vested in me under section twelve of article fourth of the constitution of the state, as
supplemented by section 3-1 of the general statutes, do hereby ORDER and DIRECT, as follows, by this

Executive Order:

L The labor commissioner shall be responsible for the administration of this Order and shall adopt
such regulations as he deems necessary and appropriate to achieve the purposes of this Order.
Upon the promulgation of this Order, the commissioner of finance and control shall issue a
directive forthwith to all state agencies, that henceforth all state contracts and subcontracts for
construction on public buildings, other public works and goods and services shall contain a
provision rendering such contract or subcontract subject to this Order, and that such contract or
subcontract may be cancelled, terminated or suspended by the labor commissioner for violation of
or noncompliance with this Order or state or federal laws concerning nondiscrimination,
notwithstanding that the labor commissioner is not a party to such contract or subcontract.

I Each contractor having a contract containing the provisions prescribed in section 4-114a of the
1969 supplement to the general statutes, shall file, and shall cause each of his subcontractors to
file, compliance reports with the contracting agency or the labor commissioner, as may be
directed. Such reports shall be filed within such times and shall contain such information as to
employment policies and statistics of the contractor and each subcontractor, and shall be in such
form as the labor commissioner may prescribe. Bidders or prospective contractors or
subcontractors may be required to state whether they have participated in any previous contract
subject to the provisions of this Order or any preceding similar Order, and in that event to submit
on behalf of themselves and their proposed subcontractors compliance reports prior to or as an
initial part of their bid or negotiation of a contract.

I. Whenever the contractor or subcontractor has a collective bargaining agreement or other contract
or understanding with a labor organization or employment agency as defined in section 31-122 of
the general statutes, the compliance report shall identify the said organization or agency and the
contracting agency or the labor commissioner may require a compliance report to be filed with the
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contracting agency or the labor commissioner, as may be directed, by such organization o&
agency, signed by an authorized officer or agent of such organization or agency, with supporting
information, to the effect that the signer's practices and policies, including but not limited to
matters concerning personnel, training, apprenticeship, membership, grievance and representation,
and upgrading, do not discriminate on grounds of race, color, religious creed, age, sex or national
origin, or ancestry of any individual, and that the signer will either affirmatively cooperate in the
implementation of the policy and provisions of this Order, or that it consents and agrees that
recruitment, employment and the terms and conditions of employment under the proposed
contract shall be in accordance with the purposes and provisions of the Order.

The labor commissioner may by regulation exempt certain classes of contracts, subcontracts or
purchase orders from the implementation of this Order, for standard commercial supplies or raw
materials, for less than specified amounts of money or numbers of workers or for subcontractors
below a specified tier. The labor commissioner may also provide by regulation for the exemption
of facilities of a contractor which are in all respects separate and distinct from activities of the
contractor related to the performance of the state contract, provided only that such exemption will
not interfere with or impede the implementation of this Order, and provided further, that in the
absence of such an exemption, all facilities shall be covered by the provisions of this Order.

Each contracting agency shall be primarily responsible for obtaining compliance with the
regulations of the labor commissioner with respect to contracts entered into by such agency or its
contractors. All contracting agencies shall comply with the regulations of the labor commissioner
in discharging their primary responsibility for securing compliance with the provisions of
contracts and otherwise with the terms of this Order and of the regulations of the labor
commissioner issued pursuant to this Order. They are directed to cooperate with the labor
commissioner and to furnish the labor commissioner such information and assistance as he may
require in the performance of his functions under this Order. They are further directed to appoint
or designate from among the personnel of each agency, compliance officers, whose duty shall be
to seek compliance with the objectives of this Order by conference, conciliation, mediation, or

persuasion.

The labor commissioner may investigate the employment practices and procedures of any state
contractor or subcontractor and the practices and policies of any labor organization or
employment agency hereinabove described, relating to employment under the state contract, as
concemns nondiscrimination by such organization or agency as hereinabove described, or the labor
commissioner may initiate such investigation by the appropriate contract agency, to determine
whether or not the contractual provisions hereinabove specified or statutes of the state respecting
them have been violated. Such investigation shall be conducted in accordance with the procedures
established by the labor commissioner and the investigating agency shall report to the labor
commissioner any action taken or recommended.

The labor commissioner shall receive and investigate or cause to be investigated complaints by
employees or prospective employees of a state contractor or subcontractor or members or
applicants for membership or apprenticeship or training in a labor organization or employment
agency hereinabove described, which allege discrimination contrary to the contractual provisions
specified hereinabove or state statutes requiring nondiscrimination in employment opportunity. If
this investigation is conducted for the labor commissioner by a contracting agency, that agency
shall report to the labor commissioner what action has been taken or is recommended with regard

to such compiaints.

The labor commissioner shall use his best efforts, directly and through contracting agencies, other
interested federal, state and local agencies, contractors and all other available instrumentalities,
including the commission on human rights and opportunities, the executive committee on human
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rights and opportunities, ad the apprenticeship council under its mandate to provide advice and
counsel to the labor commissioner in providing equal employment opportunities to all apprentices
and to provide training, employment and upgrading opportunities for disadvantages workers, in
accordance with section 31-51(d) of the 1969 supplement to the general statutes, to cause any
labor organization or any employment agency whose members are engaged in work under
government contracts or referring workers or providing supervising apprenticeship or training for
or in the course of work under a state contract or subcontract to cooperate in the implementation
of the purposes of this Order. The labor commissioner shall in appropriate cases notify the
commission on human rights and opportunities or other appropriate state or federal agencies

whenever it has reason to believe that the practices of any such organization or agency violate
equal employment opportunity requirements of state or federal law.

_ The labor commissioner or any agency officer or employee in the executive branch designated by
regulation of the labor commissioner may hold such hearings, public or private, as the labor
commissioner may deem advisable for compliance, enforcement or educational purposes under
this Order.

. (a) The labor commissioner may hold or cause to be held hearings, prior to imposing ordering or
recommending the imposition of penalties and sanctions under this Order. No order for
disbarment of any contractor from further state contracts shall be made without affording the
contractor an opportunity for a hearing. In accordance with such regulations as the labor
commissioner may adopt, the commissioner or the appropriate contracting agency may

1. Publish or cause to be published the names of contractors or labor organizations or
employment agencies as hereinabove described which it has concluded have complied or
failed to comply with the provisions of this Order or the regulations of the labor
commissioner in implementing this Order.

2. Recommend to the commission on human rights and opportunities that in cases in which
there is substantial or material violation or threat thereof of the contractual provision or
related state statutes concerned herein, appropriate proceedings be brought to enforce them,
including proceedings by the commission on its own motion under chapter 563 of the
general statutes and the enjoining, within the limitations of applicable law, of organizations,
individuals or groups who prevent directly or indirectly compliance with the provisions of
this Order.

3. Recommend that criminal proceedings be brought under chapter 939 of the general statutes.

4. Cancel, terminate, suspend or cause to be cancelled, terminated, or suspended in accordance
with law any contract or any portion or portions thereof for failure of the contractor or
subcontractor to comply with the nondiscrimination provisions of the contract. Contracts
may be cancelled, terminated, suspended absolutely or their continuance conditioned upon a
program for future corpliance approved by the contracting agency.

5. Provide that any contracting agency shall refrain from entering into any further contracts or
extensions or modifications of existing contracts with any contractor until he has satisfied
the labor commissioner that he has established and will carry out personnel and
employment policies compliant with this Order.

6. Under regulations prescribed by the labor commissioner each contracting agency shall make
reasonable efforts with a reasonable period of time to secure compliance with the contract
provisions of this Order by methods of conference, conciliation, mediation or persuasion,
before other proceedings shall be instituted under this Order or before a state contract shall
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be cancelled or terminated in whole or in part for failure of the contractor or subcontractor

to comply with the contract provisions of state statute and this Order.

(b) Any contracting agency taking any action authorized by this Order, whether on its own motion
or as directed by the labor commissioner or pursuant to his regulations shall promptly notify him
of such action. Whenever the labor commissioner makes a determination under this Order, he
shall promptly notify the appropriate contracting agency and other interested federal, state and
local agencies of the action recommended. The state and local agency or agencies shall take such
action and shall report the results thereof to the labor commissioner within such time as he shall

specify.

If the labor commissioner shall so direct, contracting agencies shall not enter into contracts with
any bidder or prospective contractor unless he has satisfactorily complied with the provisions of
this Order, or submits a program for compliance acceptable to the labor commissioner, or if the
labor commissioner so authorizes, to the contracting agency.

Whenever a contracting agency cancels or terminates a contract, or a contractor has been
disbarred from further government contracts because of noncompliance with the contract
provisions with regard to nondiscrimination, the labor commissioner or the contracting agency
shall rescind such disbarment, upon the satisfaction of the labor commissioner that the contractor
has purged himself of such noncompliance and will thenceforth carry out personnel and

employment policies of nondiscrimination in compliance with the provision of this Order.

. The labor commissioner may delegate to any officer; agency or employee in the executive branch

any function or duty of the labor commissioner under this Order except authority to promulgate
regulations of a general nature.

This Executive Order supplements the Executive Order issued on September 28, 1967. All
regulations, orders, instructions, designations and other directives issued heretofore in these
premises, including those issued by the heads of various departments or agencies under or
pursuant to prior order or statute, shall remain in full force and effect, unless and until revoked or
superceded by appropriate authority, to the extent that they are not inconsistent with this Order.

This Order shall become effective thirty days after the date of this Order.

Dated at Hartford, Connecticut, this 160 day of June, 1971

Thomas J. Meskill
Govemor

Filed this 16% day of
June, 1971.

Harry Hammer
Secretary Of The State



Connecticut State Library

State Of Connecticut
By His Excellency
Thomas J. Meskill

Govemor

Executive Order No. Seventeen

WHEREAS, Section 31-237 of the General Statutes of Connecticut as amended requires the maintaining
of the established free services of the Connecticut State Employment Service to both employers and
prospective employees and

WHEREAS, Section 31-5 of the General Statutes of Connecticut requires that no compensation or fee
shall be charged or received directly or indirectly for the services of the Connecticut State Employment

Service and

WHEREAS, large numbers of our citizens who have served in the Armed Forces of our nation are
returning to civilian life in our state and seeking employment in civilian occupations and

WHEREAS, we owe a duty as well as gratitude to these returning veterans including the duty to find
suitable employment for them and

WHEREAS, many of our handicapped citizens are fully capable of employment and are entitled to be
placed in suitable employment and

- WHEREAS, many of the citizens of our state who are unemployed are unaware of the job openings and

employment opportunities which do in fact exist in our state and-

WHEREAS, notwithstanding the free services of the Connecticut State Employment Service, many of
our Connecticut employers do not use its free services or do not avail themselves fully of all the services

offered,

NOW, THEREFORE, I, THOMAS J. MESKILL, Govemor of the State of Connecticut, acting by virtue
of the authority vested in me under the fourth article of the Constitution of the State and in accordance
with Section 3-1 of the General Statutes, do hereby ORDER and direct, as follows, by this Executive

Order:

1. The Labor Commissioner shall be responsible for the administration of this Order and shall do all
acts necessary and appropriate to achieve its purpose. Upon promulgation of this Order, the
Commissioner of Finance and Control shall issue a directive forthwith to all state agencies, that
henceforth all state contracts and subcontracts for construction on public buildings, other public
works and goods and services shall contain a provision rendering such contract or subcontract
subject to this Order, and that such contract or subcontract may be cancelled, terminated or
suspended by the Labor Commissioner for violation of or noncompliance with this Order,
notwithstanding that the Labor Commissioner is not a party to such contract or subcontract.

II. Every contractor and subcontractor having a contract with the state or any of its agencies, boards,
commissions, or departments, every individual partnership, corporation, or business entity having
business with the state or who or which seeks to do business with the state, and every bidder or
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prospective bidder who submits a bid or replies to an invitation to bid on any?state contract shall
list all employment openings with the office of the Connecticut State Employment Service in the
area where the work is to be performed or where the services are to be rendered.

All state contracts shall contain a clause which shall be a condition of the contract that the
contractor and any subcontractor holding a contract directly under the contractor shall list al
employment openings with the Connecticut State Employment Service. The Labor Commissioner
may allow exceptions to listings of employment openings which the contractor proposes to fill
from within its organization from employees on the rolls of the contractor on the date of
publication of the invitation to bid or the date on which the public announcement was published or

promulgated advising of the program concerned.

Each contracting agency of the state shall be primariiy responsible for obtaining compliance with
this Executive Order. Each contracting agency shall appoint or designate from among its
personnel one or more persons who shall be responsible for compliance with the obj ectives of this

_ Order.

The Labor Commissioner shall be and is hereby empowered to inspect the books, records, payroll
and personnel data of each individual or business entity subject to this Executive Order and may
hold hearings or conferences, formal or informal, in pursuance of the duties and responsibilities
hereunto delegated to the Labor Commissioner.

The Labor Commissioner or any agency officer or employee in the executive branch designated
by regulation of the Labor Commissioner may hold such hearings, public or private, as the Labor
Commissioner may deem advisable for compliance, enforcement or educational purposes under

this Order.

(a) The Labor Commissioner may hold or cause to be held hearings, prior to imposing, ordering,
or recommending the imposition of penalties and sanctions under this Order. In accordance
herewith, the Commissioner or the appropriate contracting agency may suspend, cancel,
terminate, or cause to be suspended, cancelled, or terminated in accordance with law any contract
or portion or portions thereof for failure of the contractor or subcontractor to comply with the
listing provisions of the contract. Contracts may be cancelled, terminated, suspended absolutely or
their continuance conditioned upon a program for future compliance approved by the contracting

agency.

(b) Any contracting agency taking any action authorized by this Order, whether on its own motion
or as directed by the Labor Commissioner, shall promptly notify him of such action. Whenever
the Labor Commissioner makes a determination under this Order, he shall promptly notify the
appropriate contracting agency of the action recommended. The agency shall report the results to

the Labor Commissioner promptly.

If the Labor Commissioner shall so direct, contracting agencies shall not enter into contracts with
any bidder or prospective contractor unless he has satisfactorily complied with the provisions of

this Order.

This Order shall become effective sixty days after the date of this Order.

Dated at Hartford, Connecticut, this 15% day of February 1973.

Thomas J. Meskill
Govemor



ATTACHMENT B

State Required Construction Contract Provisions Under
Department of Environmental Protection’s Clean Water Fund



REQUIRED CONSTRUCTION CONTRACT PROVISIONS

UNDER THE CONNECTICUT DEPARTMENT OF ENVIRONMENTAL PROTECTION'S

CLEAN WATER FUND

Sec. 22a-482-4 (g) Required Provisions for Construction Contracts.

Municipalities must include, when appropriate, the following clauses or their equivalent in each
subagreement and may substitute other terms for "grantee™ and “contractor” in their subagreements.

)

(2)

©)

Supersession. The municipality and the contractor agree that the following general provisions
or their equivalent apply to eligible work to be performed under this contract and that these
provisions supersede any conflicting provisions of this contract;

Privity of contract. This contract is expected to be funded in part by the State of Connecticut.
Neither the State, nor any of its departments, agencies, or employees is or will be a party to
this contract or any lower tier subcontract. This contract is to be subject to regulations
adopted in accordance with Section 22a-482 of the Connecticut General Statutes.

Changes for contracts for construction.

(A)

(B)

(©)

(D)

The municipality may, at any time, without notice to any surety, by written order
designated or indicated to be a change order, make any change in the work within the
general scope of the subagreement, including but not limited to changes:

(i) Inthe specifications (including drawings and designs);

(ii) In the time, method, or manner of performance of the work;

(iif) In the municipality-furnished facilities, equipment, materials, services, or site; or

(iv) Directing acceleration in the performance of the work.

A change order shall also be any other written or oral order (including direction,
instruction, interpretation or determination) from the municipality which causes any
change, provided the contractor gives the municipality written notice stating the date,
circumstances, and source of the order and that the contractor regards the order as a
change order.

Except as provided in this clause, no order, statement, or conduct of the municipality
shall be treated as a change under this clause or entitle the contractor to an equitable
adjustment.

If any change under this clause causes an increase or decrease in the contractor's cost
or the time required to perform any part of the work under this contract, whether or
not changed by any order, an equitable adjustment shall be made and the
subagreement modified in writing. However, for claims based on defective
specifications, no claim for any change under (B) above shall be allowed for any
costs incurred more than 20 days before the contractor gives written notice as
required in paragraph (B). In the case of defective specifications for which the
municipality is responsible, the equitable adjustment shall include any increased cost
reasonably incurred by the contractor in attempting to comply with those defective
specifications.



(4)

Q)

(E)

(F)

If the contractor intends to assert a claim for an equitable adjustment under this
clause, he must, within thirty (30) days after receipt of a written change order under
(A) of this change clause or the furnishing of a written notice under (B) of this clause,
submit to the grantee a written statement setting forth the general nature and
monetary extent of such claim. The municipality may extend the 30-day period. The
statement of claim may be included in the notice under (B) of this clause.

No claim by the contractor for an equitable adjustment shall be allowed if made after
final payment under this contract.

Changes for contracts for supplies.

(A)

(B)

The municipality may at any time, by a written order and without notice to the
sureties, make changes within the general scope of this subagreement in any one or
more of the following:

(i) Drawings, designs, or specifications, where the supplies to be furnished are to be
specially manufactured for the municipality;

(i) Method of shipment or packing; and

(iii) Place of delivery.

If any change causes an increase or decrease in the cost or the time required to
perform any part of the work under this subagreement, whether or not changed by
any such order, an equitable adjustment shall be made in the subagreement price or
delivery schedule, or both, and the subagreement shall be modified in writing. Any
claim by the contractor for adjustment under this clause must be asserted within 30
days from the date of receipt by the contractor of the notification of change. If the
municipality decides that the facts justify such action, the municipality may receive
and act upon any such claim asserted at any time before final payment under this
subagreement. Where the cost of property made obsolete or excess as a result of a
change is included in the contractor's claim for adjustment, the grantee shall have the
right to prescribe the manner of disposition of such property. Nothing in this clause
shall excuse the contractor from proceeding with the subagreement as changed.

Differing site conditions.

(A)

The contractor shall promptly, and before such conditions are disturbed, notify the
municipality in writing of:

(i) Subsurface or latent physical conditions at the site differing materially from those
indicated in this subagreement; or

(i) Unknown physical conditions at the site, of an unusual nature, differing
materially from those ordinarily encountered and generally recognized as
inherent in work of the character provided for in this subagreement. The
municipality shall promptly investigate the conditions and, if it finds that
conditions are materially different and will cause an increase or decrease in the
contractor's cost or the time required to perform any part of the work under this
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(")

(B)

(©)

subagreement, whether or not changed as a result of such conditions, an equitable
adjustment shall be made and the subagreement modified in writing.

No claim of the contractor under this clause shall be allowed unless the contractor
has given notice required in (A) of this clause. However, the municipality may extend
the prescribed time.

No claim by the contractor for an equitable adjustment shall be allowed if asserted
after final payment under this subagreement.

Suspension of work.

(A)

(B)

(©)

The municipality may order the Contractor, in writing, to suspend, delay, or interrupt
all or any part of the work for such period of time as the municipality may determine
to be appropriate for the convenience of the municipality.

If the performance of all or any part of the work is suspended, delayed, or interrupted
for an unreasonable period of time by an act of the municipality in administration of
the contract, (or if no time is specified, within a reasonable time), an adjustment shall
be made for any increase in the cost of performance of this contract (excluding profit)
necessarily caused by such unreasonable suspension, delay, or interruption and the
contract modified in writing. However, no adjustment shall be made under this clause
for any suspension, delay, or interruption to the extent that performance would have
been so suspended, delayed, or interrupted by any other cause, including the fault or
negligence of the contractor, or for which an equitable adjustment is provided for or
excluded under any other provision of the contract.

No claim under this clause shall be allowed for any costs incurred more than 20 days
before the contractor notified the municipality in writing of the act or failure to act
involved (this requirement does not apply to a claim resulting from a suspension
order), and unless the claim, in an amount stated, is asserted in writing as soon as
practicable after the termination of such suspension, delay, or interruption, but not
later than the date of final payment under the contract.

Termination.

(A)

(B)

This contract may be terminated in whole or in part in writing by either party in the
event of substantial failure by the party to fulfill its obligations under this
subagreement through no fault of the terminating party, provided that no termination
may be effected unless the other party is given not less than ten (10) calendar days
written notice (delivered by certified mail, return receipt requested) of intent to
terminate and an opportunity for consultation with the terminating party prior to
termination.

This contract may be terminated in whole or in part in writing by the municipality for
its convenience, provided that the contractor is given not excess than ten (10)
calendar days written notice (delivered by certified mail, return receipt requested) of
intent to terminate and an opportunity for consultation with the terminating party
prior to termination.
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(9)

© If termination for default is effected by the municipality, an equitable adjustment in
the price provided for in this contract shall be made but no amount shall be allowed
for anticipated profit on unperformed services or other work, and any payment due to
the contractor at the time of termination may be adjusted to cover any additional
costs to the municipality because of the contractor's default. If termination for default
is effected by the contractor, or if termination for convenience is effected by the
municipality, the equitable adjustment shall include a reasonable profit for services or
other work performed. The equitable adjustment for any termination shall provide for
payment to the contractor for services rendered and expenses incurred prior to the
termination in addition to termination settlement costs reasonably incurred by the
contractor relating to commitments which had become firm prior to the termination.

(D) Upon receipt of a termination action pursuant to (A) or (B) above, the contractor shall
promptly discontinue all services affected (unless the notice directs otherwise), and
deliver or otherwise make available to the recipient all data, drawings, specifications,
reports, estimates, summaries and such other information and materials as may have
been accumulated by the contractor in performing this contract whether completed or
in process.

(E) Upon termination under (A) or (B) of this clause the municipality may take over the
work and may award another party a contract to complete the work under this
contract.

(F If, after termination for failure of the contractor to fulfill contractual obligations, it is
determined that the contractor had not failed to fulfill contractual obligations, the
termination shall be deemed to have been for the convenience of the municipality. In
such event, adjustment of the price provided for in this contract shall be made as
provided in (C) of this clause.

Remedies. Except as may be otherwise provided in this contract, all claims, counterclaims,
disputes, and other matters in question between the municipality and the contractor arising
out of or relating to this contract or the breach thereof will be decided by arbitration if the
parties mutually agree or in a court of competent jurisdiction within the district in which the
municipality is located.

Price reduction for defective cost or pricing data.

NOTE - This clause is applicable to any contract negotiated between the municipality and its
contractor in excess of $500,000; negotiated change orders in excess of $500,000 or 10
percent of the contract, whichever is less, affecting the price of a formally advertised,
competitively awarded, fixed price contract; or any lower tier subcontract or purchase order
in excess of $500,000 or 10 percent of the assistance agreement, whichever is less, under a
contract other than a formally advertised, competitively awarded, fixed price subagreement.
This clause is not applicable for contracts to the extent that they are awarded on the basis of
effective price competition.

The contractor and subcontractor, where appropriate, warrant that cost and pricing data
submitted for evaluation with respect to negotiation of prices for negotiated contracts, lower
tier subcontracts and change orders is based on current, accurate, and complete data
supported by their books and records. If the municipality or the Commissioner determines
that any price (including profit) negotiated in connection with this contract, any lower tier
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subcontract, or any amendment thereunder was increased by any significant sums because the
data provided was incomplete, inaccurate, or not current at the time of submission, then such
price, cost or profit shall be reduced accordingly, and the contract shall be modified in writing
to reflect such reduction. Failure to agree on a reduction shall be subject to the remedies
clause of this agreement.

NOTE - Since the contract is subject to reduction under this clause by reason of
defective cost or pricing data submitted in connection with lower tier subcontracts,
the contractor may wish to include a clause in each lower tier subcontract requiring
the lower tier subcontractor to appropriately indemnify the contractor. It is also
expected that any lower tier subcontractor subject to such indemnification will
generally require substantially similar indemnification for defective cost or pricing
data required to be submitted by lower tier contractors.

Audit; Access to records.

(A)

(B)

(©)

(D)

(E)

The contractor shall maintain books, records, documents, and other evidence directly
pertinent to performance on grant work under this contract in accordance with
generally accepted accounting principles and practices consistently applied. The
contractor shall also maintain the financial information and data used by the
contractor in the preparation or support of the cost submission required under Section
22a-482-4(g)(8) for any negotiated contract or change order and a copy of the cost
summary submitted to the municipality. The municipality and the Commissioner or
any of his authorized representatives shall have access to all such books, records,
documents, and other evidence for the purpose of inspection, audit and copying
during normal business hours. The contractor will provide proper facilities for such
access and inspection.

If this is a formally advertised, competitively awarded, fixed price contract, the
contractor agrees to make (A) through (F) of this clause applicable to all negotiated
change orders and contract amendments affecting the contract price. In the case of all
other types of prime contracts, the contractor agrees to include (A) through (F) of this
clause in all his subcontracts in excess of $10,000 and to make paragraphs (A)
through (F) of this clause applicable to all change orders directly related to project
performance.

Audits conducted under this provision shall be in accordance with generally accepted
auditing standards and established procedures and guidelines of the reviewing or
audit departments and meeting the requirements of Section 20-282 of the Connecticut
General Statutes.

The contractor agrees to disclose all information and reports resulting from access to
records under (A) and (B) of this clause.

Records under (A) and (B) above shall be maintained and made available during
performance on assisted work under this contract and until three years from the date
of final State payment for the project. In addition, those records which relate to any
dispute appeal arising under a grant assistance agreement, to litigation, to the
settlement of claims arising out of such performance, or to costs or items to which an
audit exception has been taken, shall be maintained and made available until three
years after the date of resolution of such appeal, litigation, claim, or exception.
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(12)

(13)

(F)

This right of access clause (with respect to financial records) applies to:
(i) Negotiated prime subagreements;
(i) Negotiated change orders or contract amendments in excess of $10,000 affecting

the price of any formally advertised, competitively awarded, fixed price contract;
and

(iii) Subcontracts or purchase orders under any contract other than a formally

advertised, competitively awarded, fixed price contract. However, this right of
access does not apply to a prime contract, lower tier subcontract, or purchase
order awarded after effective price competition, except with respect to records
pertaining directly to contract performance, (excluding any financial records of
the contractor); if there is any indication that fraud, gross abuse, or corrupt
practices may be involved or if the contract is terminated for default or for
convenience.

Covenant against contingent fees. The contractor warrants that no person or selling agency
has been employed or retained to solicit or secure this contract upon an agreement or
understanding for a commission, percentage, brokerage, or contingent fee, excepting bona
fide employees or bona fide established commercial or selling agencies maintained by the
contractor for the purpose of securing business. For breach or violation of this warranty the
grantee shall have the right to annul this agreement without liability or, at its discretion, to
deduct from the contract price or consideration, or otherwise recover the full amount of such
commission, percentage, brokerage, or contingent fee.

Gratuities.

(A)

(B)

If the municipality finds, after a notice and hearing, that the contractor, or any of the
contractor's agents or representatives, offered or gave gratuities (in the form of
entertainment, gifts, or otherwise), to any official, employee, or agent of the
municipality or the State, in an attempt to secure a contract or favorable treatment in
awarding, amending, or making any determinations related to the performance of this
agreement, the municipality may, by written notice to the contractor, terminate this
agreement. The municipality may also pursue other rights and remedies that the law
or this agreement provides. However, the existence of the facts on which the
municipality bases such findings shall be in issue and may be reviewed in
proceedings under the Remedies clause of this agreement.

In the event this contract is terminated, as provided in (A) in this clause, the recipient
may pursue the same remedies against the contractor as it could pursue in the event
of a breach of the contract by the contractor and, as a penalty, in addition to any other
damages to which it may be entitled by law, to exemplary damages in an amount (as
determined by the grantee) which shall be not less than three nor more than ten times
the costs the contractor incurs in providing any such gratuities to any such officer or
employee.

Responsibility of the contractor.
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(A) The contractor agrees to perform all work under this agreement in accordance with
this agreement’s designs, drawings, and specifications.

(B) The contractor warrants and guarantees for a period of one (1) year from the date of
substantial completion of the system that the completed system is free from all
defects due to faulty materials, equipment or workmanship; and the contractor shall
promptly make whatever adjustments or corrections necessary to cure such defects,
including repairs of any damage to other parts of the system resulting from such
defects. The municipality shall give notice to the contractor of observed defects with
reasonable promptness. In the event that the contractor fails to make adjustments,
repairs, corrections or other work that may be made necessary by such defect, the
municipality may do so and charge the contractor the cost incurred. The performance
bond shall remain in full force and effect through the guarantee period.

© The contractor's obligations under this clause are in addition to the contractor's other
express or applied warranties under this agreement or State law and in no way
diminish any other rights that the municipality may have against the contractor for
faulty material, equipment, or work.

Final payment. Upon satisfactory completion of the work performed under this agreement, as
a condition before final payment under this agreement, or as a termination settlement under
this agreement, the contractor shall execute and deliver to the municipality a release of all
claims against the municipality arising under or by virtue of this agreement, except claims
which are specifically exempted by the contractor to be set forth therein. Unless otherwise
provided in this agreement or by State law or otherwise expressly agreed to by the parties to
this agreement, final payment under this agreement or settlement upon termination of this
agreement shall not constitute a waiver of the municipality's claims against the contractor or
his sureties under this agreement or applicable performance and payment bonds.

Sec. 22a-482-4 (h) Procurement Requirements-General

)

(2)

Applicability. This defines the responsibilities of the State and the municipality and the
minimum procurement standards for each municipality's procurement system.

Municipality responsibility.

(A) The municipality is responsible for the settlement and satisfactory completion in
accordance with sound business judgement and good administrative practice of all
contractual and administrative issues arising out of subagreements entered into under
the assistance agreement. This includes issuance of invitations for bids or requests for
proposals, selection of contractors, award of subagreements, settlement of protests,
claims, disputes and other related procurement matters.

(B) The municipality shall maintain a subagreement administration system to assure that
contractors perform in accordance with the terms, conditions and specifications of
their subagreements.

© The municipality shall review its proposed procurement actions to avoid purchasing
unnecessary or duplicative items.



3)

(4)

(5)

(D)

(E)

(F)

(G)

The municipality shall consider consolidating its procurement or dividing it into parts
to obtain a more economical purchase.

Where appropriate, the municipality shall make an analysis of lease versus purchase
alternatives in its procurement actions.

A municipality may request technical assistance from the Commissioner for the
administration and enforcement of any subagreement awarded under this section.
However, such assistance does not relieve the municipality of its responsibilities
under this section.

A municipality may use innovative procurement methods or procedures only if it
receives the Commissioner's prior written approval.

Municipality reporting requirements. The municipality shall request, in writing, the
Commissioner's authorization to award each construction subagreement which has an
aggregate value over $10,000. The request shall include:

(A)

(B)
(©)
(D)
(E)

Name, address, telephone number and employee identification number of the
construction contractor;

Amount of the award;
Estimated starting and completion dates;
Project number, name and site location of the project; and

Copy of the tabulations of bids or offers and the name of each bidder or offeror.

Copies of contract documents. The municipality must promptly submit to the Commissioner
copies of any prime contract or modification thereof, and revisions to plans and
specifications.

Limitations on subagreement award.

(A)

The municipality shall award subagreements only to responsible contractors that
possess the potential ability to perform successfully under the terms and conditions
of a proposed procurement. A responsible contractor is one that has:

(i)  Financial resources, technical qualifications, experience, an organization and
facilities adequate to carry out the project, or a demonstrated ability to obtain
these;

(i)  Resources to meet the completion schedule contained in the subagreement;

(iii) A satisfactory performance record for completion of subagreements;

(iv)  Accounting and auditing procedures adequate to control property, funds and
assets; and



(v)  Demonstrated compliance or willingness to comply with the civil rights,
equal employment opportunity, labor laws and other statutory requirements.
(B) The municipality shall not make awards to contractors who have been suspended or

debarred by Connecticut State Agencies.

(6) Violations. The municipality shall refer violations of law to the local or State officials having
the proper jurisdiction.

@) Competition.

(A) The municipality shall conduct all procurement transactions in a manner that
provides maximum open and free competition.

(B) Procurement practices shall not unduly restrict or eliminate competition. Examples
of practices considered to be unduly restrictive include:

(i)  Noncompetitive practices between firms;

(i)  Organizational conflicts of interest;

(ili)  Unnecessary, experience and bonding requirements;

(iv)  Local laws, ordinances, regulations or procedures which give local bidders or
proposers preference over other bidders or proposers in evaluating bids or
proposals; and

(v)  Placing unreasonable requirements on firms in order for them to qualify to do
business.

© The municipality may use a prequalification list(s) of persons, firms or products if
it:
(i)  Updates its prequalified list(s) at least every six months;

(i)  Reviews and acts on each request for prequalification made more than thirty
(30) days before the closing date for receipt of proposals or bid opening; and

(iii)  Gives adequate public notice of its prequalification procedures in accordance
with the public notice procedures.

(D) A municipality may not use a prequalified list(s) of persons or firms if the
procedure unnecessarily restricts competition.
(8) Profit.
(A) Municipalities must assure that only fair and reasonable profits are paid to
contractors awarded subagreements under State assistance agreements.
(B) The municipality shall negotiate profit as a separate element of price for each

subagreement in which there is no price competition, or where price is based on
cost analysis.



(9)

(10)

(11)

(12)

© Where the municipality receives two or more bids, profit included in a formally
advertised, competitively bid, fixed price subagreement shall be considered
reasonable.

(D) Off-the-shelf or catalog supplies are exempt from this section.

Use of small, minority, and women's businesses. The municipality must take affirmative steps
to assure that small, minority, and women's businesses are used to the maximum extent
practicable. The Commissioner may impose goals as conditions of financial assistances.

Privity of subagreement. The State shall not be a party to any subagreement nor to any
solicitation or request for proposals.

Documentation.

(A) Procurement records and files for procurements in excess of $10,000 shall include
the following:
(i)  Basis for contractor selection;
(i) Written justification for selection of the procurement method,;
(iii)  Written justification for use of any specification which does not provide for
maximum free and open competition;
(iv)  Written justification for the type of subagreement;
(v)  Basis for award cost or price, including a copy of the cost or price analysis
made and documentation of negotiations; and
(vi) A municipality must state the reasons in writing for rejecting any or all bids

Specifications.

and the justification for procurements on a noncompetitively negotiated basis
and make them available for public inspection.

(A) Nonrestrictive specifications.

(i)

No specification for bids or statement of work in connection with such works
shall be written in such a manner as to contain proprietary, exclusionary or
discriminatory requirements other than those based upon performance, unless
such requirements are necessary to test or demonstrate a specific thing or to
provide for necessary interchangeability of parts and equipment, or at least
two brand names or trade names of comparable quality or utility are listed
and are followed by the words "or equal”. If brand or trade names are
specified, the municipality must be prepared to identity to the Commissioner,
or in any protest action, the salient requirements (relating to the minimum
needs of the project) which must be met by any offeror. The single base bid
method of solicitation for equipment and parts for determination of a low,
responsive bidder may not be utilized. With regard to materials, if a single



(13)

(14)

(B)

(©)

material is specified, the municipality must be prepared to substantiate the
basis for the selection of the material.

(i) Project specifications shall, to the extent practicable, provide for maximum

use of structures, machines, products, materials, construction methods, and
equipment which are readily available through competitive procurement, or
through standard or proven production techniques, methods, and processes.

Sole source restriction. A specification shall not require the use of structures,
materials, equipment, or processes which are known to be available only from a
sole source, unless the Commissioner determines in advance that the municipality's
engineer has adequately justified in writing that the proposed use meets the
particular project's minimum needs or the Commissioner determines that use of a
single source is necessary to promote innovation.

Experience clause restriction. The general use of experience clauses requiring
equipment manufacturers to have a record of satisfactory operation for a specified
period of time or of bonds or deposits to guarantee replacement in the event of
failure is restricted to special cases where the municipality's engineer adequately
justifies any such requirement in writing. Where such justification has been made,
submission of a bond or deposit shall be permitted instead of a specified experience
period. The period of time for which the bond or deposit is required should not
exceed the experience period specified.

Force account work.

(A)

(B)

(©)

The municipality must receive the Commissioner's prior written approval for use of
the force account method for any planning, design work or construction work.

The Commissioner may approve the force account method upon the municipality's
demonstration that it possesses the necessary competence required to accomplish
such work and that the work can be accomplished more economically by use of the
force account method, or emergency circumstances dictate its use.

Use of the force account method for construction work shall generally be limited to
minor portions of a project.

Code of conduct.

(A)

(B)

The municipality shall maintain a written code or standards of conduct which shall
govern the performance of its officers, employees, or agents engaged in the award
and administration of subagreements supported by State funds. No employee,
officer or agent of the municipality shall participate in the selection, award or
administration of a subagreement supported by State funds if a conflict of interest,
real or apparent, would be involved.

Such a conflict would arise when:
(i)  Any employee, officer or agent of the municipality, any member of the

immediate families, or their partners, have a financial or other interest in the
firm selected for award; or



(15)

(16)

17)

(©)

(D)

(E)

(i)  An organization which may receive or has been awarded a subagreement

employs, or is about to employ, any person under (B)(i) of this Section.

The municipality's officers, employees or agents shall neither solicit nor accept
gratuities, favors or anything of monetary value from contractors, potential
contractors or other parties to subagreements.

Municipalities may set minimum rules where the financial interest is not substantial
or the gift is an unsolicited item of nominal value.

To the extent permitted by State or local law or regulations, the municipality's code
of conduct shall provide for penalties, sanctions or other disciplinary actions for
violations of the code by the municipality's officers, employees or agents or by
contractors or their agents.

Payment to consultants.

(A)

(B)

For all State assistance agreements, the State will limit its participation in the salary
rate (excluding overhead) paid to individual consultants retained by a municipality
or by a municipality's contractors or subcontractors to the maximum daily rate for a
GS-18 federal employee. (Municipality's may, however, pay contractors and
subcontractors more than this amount.) This limitation applies to consultation
services of designated individuals with specialized skills who are paid at a daily or
hourly rate. The rate does not include transportation and subsistence costs for travel
performed; municipality's will pay these in accordance with their normal travel
reimbursement practices.

Subagreements with firms for services which are awarded using these procurement
requirements are not affected by this limitation.

Cost and price considerations.

(A)

(B)

(©)

The municipality shall conduct a cost analysis of all negotiated change orders and
all negotiated subagreements estimated to exceed $10,000.

The municipality shall conduct a price analysis of all formally advertised
procurements estimated to exceed $10,000 if there are fewer than three bidders.

For negotiated procurement, contractors and subcontractors shall submit cost or
pricing data in support of their proposals to the municipality.

Small purchases.

(A)

Small Purchase Procurement. If the aggregate amount involved in any one
procurement transaction does not exceed $10,000, including estimated handling
and freight charges, overhead and profit, the municipality may use small purchase
procedures.



(18)

(19)

(B)

(©)

Small Purchase Procedures. Small purchase procedures are relatively simple
procurement methods that are sound and appropriate for procurement of services,
supplies or other property costing in the aggregate not more than $10,000.

Requirements for Competition.

(i)  Municipalities shall not divide a procurement into smaller parts to avoid the
dollar limitation for competitive procurement.

(i) Municipalities shall obtain price or rate quotations from an adequate number

of qualified sources.

Negotiation and award of subagreements.

(A)

(B)

(©)

(D)

Unless the request for proposals states that award may be based on initial offers
alone, the municipality must conduct meaningful negotiations with the best
qualified offerors with acceptable proposals within the competitive range, and
permit revisions to obtain best and final offers. The best qualified offerors must
have equal opportunities to negotiate or revise their proposals. During negotiations,
the municipality must not disclose the identity of competing offerors or any
information from competing proposals.

The municipality must award the subagreement to the responsible offeror whose
proposal is determined in writing to be the most advantageous to the municipality,
taking into consideration price and other evaluation criteria set forth in the request
for proposals.

The municipality must promptly notify unsuccessful offerors that their proposals
were rejected.

The municipality must document its procurement file to indicate how proposals
were evaluated, what factors were used to determine the best qualified offerors
within the competitive range, and what factors were used to determine the
subagreement award.

Optional selection procedure for negotiation and award of subagreement for architectural and
engineering services.

(A)

(B)

(©)

The municipality may evaluate and select an architect or engineer using the
procedures in this subdivision in place of the procedures in "Negotiation and award
of subagreements" in subdivision (18).

The municipality may use responses from requests for statement of qualifications
to determine the most technically qualified architects or engineers.

After selecting and ranking the most qualified architects or engineers, the
municipality will request technical proposals from those architects or engineers and
inform them of the evaluation criteria the municipality will use to rank the
proposals.



(20)

(21)

(22)

(D)

(E)

(F)

The municipality shall then select and determine, in writing, the best technical
proposal.

After selecting the best proposal, the municipality shall attempt to negotiate fair
and reasonable compensation with that offeror.

If the municipality and the offeror of the best proposal cannot agree on the amount
of compensation, the municipality shall formally terminate negotiations with that
offeror. The municipality shall then negotiate with the offeror with the next best
proposal. This process will continue until the municipality reaches agreement on
compensation with an offeror with an acceptable proposal. Once the municipality
terminates negotiations with an offeror, the municipality cannot go back and
renegotiate with that offeror.

Noncompetitive negotiation procurement method. Noncompetitive negotiation may be used
only when the award of a subagreement is not feasible under small purchase, formal
advertising, or competitive negotiation procedures. The municipality may award a
noncompetitively negotiated subagreement only under the following circumstances:

(A)

(B)

(©)

The item is available only from a single source;

A public exigency or emergency exists and the urgency for the requirement will not
permit a delay incident to competitive procurement; or

After solicitation from a number of sources, competition is determined to be
inadequate.

Use of the same architect or engineer during construction

(A)

(B)

If the municipality is satisfied with the qualifications and performance of the
architect or engineer who provided any or all of the planning or design services for
the project, it may wish to retain that firm or individual during construction of the
project. The municipality may do so without further public notice and evaluation of
qualifications provided that it received financial assistance for the planning and/or
design services and selected the architect or engineer in accordance with these
procurement regulations.

However, if the municipality uses the procedures in (A) to retain an architect or
engineer, any construction subagreements between the architect or engineer and the
municipality must meet the procurement provisions of Section 22a-482-4(i)(5).

Negotiation of subagreements.

(A)

(B)

Formal advertising, with adequate purchase descriptions, sealed bids, and public
openings shall be the required method of procurement unless negotiation under (B)
of this section is necessary to accomplish sound procurement.

All negotiated procurement shall be conducted in a manner to provide to the
maximum practicable extent open and free competition appropriate to the type of
project work to be performed. The municipality is authorized to negotiate
subagreements if any of the following conditions exist:



(i)  Public exigency will not permit the delay incident to formally advertised
procurement (e.g. an emergency procurement);

(i)  The aggregate amount involved does not exceed $10,000;

(iii)  The material or service to be procured is available from only one person or

entity. If the procurement is expected to aggregate more than $10,000, the
municipality must document its file with a justification of the need for
noncompetitive procurement, and provide such documentation to the
Commissioner on request;

(iv)  The procurement is for personal or professional services (including

architectural or engineering services) or for any service that a university or
other educational institution may render;

(v)  No responsive, responsible bids at acceptable price levels have been received
after formal advertising, and the Commissioner's prior written approval has
been obtained,;

(vi)  The procurement is for materials or services where the price is established by

law;

(vii)  The procurement is for technical items or equipment requiring

standardization and interchangeability of parts with existing equipment; or

(viii)  The procurement is for experimental, developmental or research services.

(23)  Enforcement. If the Commissioner determines that the municipality has failed to comply with
any of these procurement provisions, he or she may impose any of the following sanctions:

(A)
(B)
(©)
(D)
(E)

(F)

(G)

The grant may be terminated or annulled under Section 22a-482-4(t).

Project costs directly related to the noncompliance may be disallowed.

Payment otherwise due to the municipality of up to 10 percent may be withheld.
Project work may be suspended under Sec. 22a-482-4(qg) (5).

A noncomplying municipality may be found nonresponsible or ineligible for future
state funding assistance or a noncomplying contractor may be found
nonresponsible or ineligible for approval for future contract award under state

grants.

An injunction may be entered or other equitable relief afforded by a court of
appropriate jurisdiction.

Such other administrative or judicial action may be instituted if it is legally
available and appropriate.



(24)

Contract Enforcement. Commissioner authority. At the request of a municipality, the
Commissioner is authorized to provide technical and legal assistance in the administration
and enforcement of any contract related to pollution abatement facilities for which a State
grant was made and to intervene in any civil action involving the enforcement of such
contracts, including contract disputes which are the subject of either arbitration or court
action in accordance with the requirements of Section 22a-482-4(f)(1).

Sec. 22a-482-4 (j) Construction Contract Procurement Requirements

(This section applies to construction contracts in excess of $10,000 awarded by municipalities for any
construction projects.

)

(2)

Type of Contract. Each contract shall be a fixed price (lump sum or unit price or a
combination of the two) contract, unless the Commissioner gives advance written approval
for the municipality to use some other acceptable type of contract. The cost-plus percentage-
of-cost contract shall not be used in any event.

Formal Advertising. Each contract shall be awarded after formal advertising, unless
negotiations are permitted in accordance with Sec. 22a-482-4(h)(18). Formal advertising shall
be in accordance with the following:

(A) Adequate public notice. The municipality will cause adequate notice to be given of
the solicitation by publication in newspapers or journals of general circulation
beyond the municipality's locality (statewide, generally), inviting bids on the
project work and stating the method by which bidding documents may be obtained
or examined. Where the estimated cost of construction is $10 million or more, the
municipality should publish the notice in trade journals of nationwide distribution.
The municipality may solicit bids directly from bidders if it maintains a bidders
list;

(B) Adequate time for preparing bids. Adequate time, generally not less than 30 days,
must be allowed between the date when public notice is first published and the date
by which bids must be submitted. Bidding documents (including specifications and
drawings) shall be available to prospective bidders from the date when such notice
is first published;

(© Adequate bidding documents. The municipality shall prepare a reasonable number
of bidding documents (invitations for bids) and shall furnish them upon request on
a first-come, first-served basis. The municipality shall maintain a complete set of
bidding documents and shall make them available for inspection and copying by
any party. The bidding documents shall include:

(i) A complete statement of the work to be performed, including necessary
drawings and specifications, and the required completion schedule;

(i)  The terms and conditions of the contract to be awarded,

(ili) A clear explanation of the method of bidding and the method of evaluation of
bid prices, and the basis and method for award of the contract;



(D)

(E)

(F)

(G)

(H)

(iv)  Responsibility requirements or criteria which will be employed in evaluating
bidders;

(v)  The following statement:

Any contract or contracts awarded under this invitation for bids are expected
to be funded in part by the State of Connecticut (Department of
Environmental Protection). Neither the State of Connecticut nor any of its
departments, agencies or employees is or will be a party to this invitation for
bids or any resulting contract. This procurement will be subject to the
requirements contained in Section 22a-482-4, (h), (j) and (o) of the
regulations of Connecticut State Agencies; (vi) A copy of Sec. 22a-482-4,
(h), (j) and (0); and

(vi)  The prevailing State Wage Determination as applicable.

Sealed bids. The municipality shall provide for bidding by sealed bid and for the
safeguarding of bids received until public opening.

Addenda to bidding documents. If a municipality desires to amend any part of the
bidding documents (including drawings and specifications) during the period when
bids are being prepared, the addenda shall be communicated in writing to all firms
which have obtained bidding documents at least five (5) working days prior to the
bid opening.

Bid modifications. A firm which has submitted a bid shall be allowed to modify or
withdraw its bid before the time of bid opening.

Public opening of bids. The municipality shall provide for a public opening of bids
at the place, date and time announced in the bidding documents.

Award to the low, responsive, responsible bidder.

(i)  After bids are opened, the municipality shall evaluate them in accordance
with the methods and criteria set forth in the bidding documents.

(i)  The municipality may reserve the right to reject all bids. Unless all bids are
rejected for good cause, award shall be made to the low, responsive,
responsible bidder.

(iii)  If the municipality intends to make the award to a firm which did not submit
the lowest bid, it shall prepare a written statement before any award,
explaining why each lower bidder was deemed nonresponsible or
nonresponsive. The Municipality shall retain such statement in its files and
forward a copy to the Commissioner for review.

(iv)  Local laws, ordinances, regulations or procedures which are designed or
which operate to give local bidders preference over other bidders shall not be
employed in evaluating bids.



(v)  If an unresolved procurement review issue or a protest relates only to award
of a subcontract or procurement of an item under the prime contract, and
resolution of that issue or protest is unduly delaying performance of the
prime contract, the Commissioner may authorize award and performance of
the prime contract before resolution of the issue or protest, if the
Commissioner determines that resolution of the protest will not affect the
placement of the prime contract bidders and will not materially affect initial
performance of the prime contract; and that award of the prime contract is in
the State's best interest, will not materially affect resolution of the protest,
and is not barred by State or local law.

(vi)  The municipality shall not reject a bid as nonresponsive for failure to list or
otherwise indicate the selection of a subcontractor(s) or equipment, unless
the municipality has unambiguously stated in the solicitation documents that
such failure to list shall render a bid nonresponsive and shall cause rejection
of a bid.

Sec. 22a-482-4 (k) Negotiation of Contract Amendments (Change Orders)

(1) The Municipality is responsible for the negotiation of construction contract change orders.
This function may be performed by the municipality directly or, if authorized, by its engineer.
During negotiations with the contractor the municipality shall:

(A) Make certain that the contractor has a clear understanding of the scope and extent of
work and other essential requirements;

(B) Assure that the contractor demonstrates that he will make available or will obtain the
necessary personnel, equipment and materials to accomplish the work within the
required time; and

(C) Assure a fair and reasonable price for the required work.

(2) The contract price or time may be changed only by a change order. When negotiations are
required, they shall be conducted in accordance with Section 22a-482(k)(3) and (4) as
appropriate. The value of any work covered by a change order or of any claim for increase or
decrease in the contract price shall be determined by the method set forth in paragraphs
(2)(A) through (2)(C) of this section, whichever is most advantageous to the municipality.

(A) Unit prices.

(i) Original bid items. Unit prices previously approved are acceptable for pricing
changes of original bid items. However, when changes in quantities exceed
15 percent of the original bid quantity and the total dollar change of that bid
item is significant, the municipality shall review the unit price to determine if
a new unit price should be negotiated.

(if) New items. Unit prices of new items shall be negotiated.
(B) A lump sum to be negotiated.
(C) Cost reimbursement. The actual cost for labor, direct overhead, materials, supplies,

equipment, and other services necessary to complete the work plus an amount to be
agreed upon to cover the cost of general overhead and profit to be negotiated.



(3) For each change order not in excess of $100,000 the contractor shall submit sufficient cost
and pricing data to the municipality to enable the municipality to determine the necessity and
reasonableness of costs and amounts proposed, and the allowability and eligibility of costs
proposed.

(4) For each change order in excess of $100,000, the contractor shall submit to the municipality
for review sufficient cost and pricing data as described in paragraphs (4)(A) through (4)(E) of
this section to enable the municipality to ascertain the necessity and reasonableness of costs
and amounts proposed, and the allowability and eligibility of costs proposed.

(A) The contractor shall certify that proposed costs reflect complete, current, and accurate
cost and pricing data applicable to the date of the change order.

(B) In addition to the specific elements of cost, the estimated amount of profit shall be set
forth separately in the cost summary for fixed price change orders and a specific total
dollar amount of profit will be set forth separately in the cost summary for cost
reimbursement change orders.

(C) The municipality may require more detailed cost data in order to substantiate the
reasonableness of proposed change order costs. The Commissioner may, on a
selected basis, perform a detailed cost analysis on any change order.

(D) For costs under cost reimbursement change orders, the contractor shall have an
accounting system which accounts for such costs in accordance with generally
accepted accounting principles. This system shall provide for the identification,
accumulation and segregation of allowable and unallowable change orders.
Allowable change order costs shall be determined in accordance with Sections 22a-
482-4(a), (b) and (c). The contractor must propose and account for such costs in a
manner consistent with his normal accounting procedures.

(E) Change orders awarded on the basis of review of a cost element summary and a
certification of complete, current, and accurate cost and pricing data shall be subject
to downward renegotiation and recoupment of funds where a subsequent audit
substantiates that such certification was not based on complete, current and accurate
cost and pricing data.

(5) Review by Commissioner. The municipality shall submit, before the execution of any change
order in excess of $100,000, to the Commissioner for review and approval:

(A) The cost and pricing data the contractor submitted;
(B) A certification of review and acceptance of the contractor's cost or price; and
(C) A copy of the proposed change order.
(6) Profit. The objective of negotiations shall be the exercise of sound business judgement and
good administrative practice including the determination of a fair and reasonable profit based
on the contractor's assumption of risk and input to total performance and not merely the

application of a predetermined percentage factor. For the purpose of negotiated change orders
to construction contracts profit is defined as the net proceeds obtained by deducting all



allowable costs (direct and indirect) from the price. The municipality should review the
estimate of profit as it reviews all other elements of price.

(7) Related work. Related work shall not be split into two amendments or change orders merely
to keep it under $100,000 and thereby avoid the requirements of (4) of this section. For
change orders which include both additive and deductive items:

(A) If any single item (additive or deductive) exceeds $100,000 the requirements of (4) of
this section shall be applicable;

(B) If no single additive or deductive item has a value of $100,000 but the total price of
the change order is over $100,000, the requirements of (4) of this section shall be
applicable; and

(C) If the total of additive items of work in the change order exceeds $100,000 or the
total of deductive items of work in the change order exceeds $100,000 and the net
price of the change order is less than $100,000, the requirements of (4) of this section
shall be applicable.

Sec. 22a-482-4 (1) Subcontracts under Construction Contracts

(1) The award or execution of subcontracts by a prime contractor under a construction contract
awarded to the prime contractor by the municipality, and the procurement and negotiation
procedures used by prime contractors in awarding or executing subcontracts are not required
to comply with any of the provisions, selection procedures, policies or principles set forth in
Section 22a-482-4(h) or (j) except those specifically stated in this section. In addition, the bid
protest procedures of Section 22a-482-4(0) are not available to parties executing subcontracts
with prime contractors except as specifically provided in that section.

(2) The award or execution of subcontracts by a prime contractor under a formally advertised,
competitively bid, fixed price construction contract awarded to the prime contractor by the
municipality, and the procurement and negotiation procedures used by such prime contractors
in awarding or executing such subcontracts must comply with any municipality procurement
system, State small, minority and women's business policy, (Section 22a-482-4(f)(9)),
negotiation of contract amendments (Section 22a-482-4(i)), and clauses (8) and (9) of Section
22a-482-4(e).

Sec. 22a-482-4 (m) Progress Payments to Contractors

(1) Except as State law otherwise provides, municipalities must make prompt progress payments
to prime contractors and prime contractors should make prompt progress payments to
subcontractors and suppliers for eligible construction, material, and equipment costs,
including those of undelivered, specifically manufactured equipment, incurred under a
contract under this program. The Clean Water Fund shall only be obligated to pay the
municipality amounts that the municipality is actually going to pay contractors.

(2) Conditions of progress payments. For purposes of this section, progress payments are defined
as follows:

(A) Payments for work in place;



(B) Payments for materials or equipment which have been delivered to the construction
site, or which are stockpiled in the vicinity of the construction site, in accordance
with the terms of the contract, when conditional or final acceptance is made by or for
the municipality. The municipality shall assure that items for which progress
payments have been made are adequately insured and are protected through
appropriate security measures. Costs of such insurance and security are allowable
costs; or

(C) Payments for undelivered specifically manufactured items or equipment (excluding
off-the-shelf or catalog items) as work on them progresses. Such payments must be
made if provisions therefor are included in the bid and contract documents. Such
provisions may be included at the option of the municipality only when all of the
following conditions exist:

(i) The equipment is so designated in the project specifications;

(if) The equipment to be specifically manufactured for the project could not be
readily utilized on nor diverted to another job; and

(iii) A fabrication period of more than 6 months is anticipated.

(3) Protection of progress payments made for specifically manufactured equipment. The
municipality will assure protection of the State's interest in progress payments made for items
or equipment referred to in (2)(C) of this section. The protection must be acceptable to the
municipality and must take the form of:

(A) Securities negotiable without recourse, condition or restrictions, a progress payment
bond, or an irrevocable letter of credit provided to the municipality through the prime
contractor by the subcontractor or supplier; and

(B) For items or equipment in excess of $200,000 in value which are manufactured in a
jurisdiction in which the Uniform Commercial Code is applicable, the creation and
perfection of a security interest under the Uniform Commercial Code which is
reasonably adequate to protect the interests of the municipality.

(4) Limitations on progress payments for specifically manufactured equipment.

(A) Progress payments made for specifically manufactured equipment or items shall be
limited to the following:

(i) A first payment upon submission by the prime contractor of shop drawings
for the equipment or items in an amount not exceeding 15 percent of the
contract or item price plus appropriate and allowable higher tier costs; and

(if) Subsequent to the municipality's release or approval for manufacture,
additional payments not more frequently than monthly thereafter up to 75
percent of the contract or item price plus appropriate and allowable higher
tier costs. However, payment may also be made in accordance with the
contract and grant terms and conditions for ancillary onsite work before
delivery of the specifically manufactured equipment or items.



(B) In no case may progress payments for undelivered equipment or items under
(4)(A)(i) or (4)(A)(ii) of this section be made in an amount greater than 75 percent of
the cumulative incurred costs allocable to contract performance with respect to the
equipment or items. Submission of a request for any such progress payments must be
accompanied by a certification furnished by the fabricator of the equipment or item
that the amount of progress payment claimed constitutes not more than 75 percent of
cumulative incurred costs allocable to contract performance and, in addition, in the
case of the first progress payment request a certification that the amount claimed does
not exceed 15 percent of the contract or item price quoted by the fabricator.

(C) As used in this section, the term "costs allocable to contract performance™ with
respect to undelivered equipment or items includes all expenses of contract
performance which are reasonable, allocable to the contract, consistent with sound
and generally accepted accounting principles and practices consistently applied and
which are not excluded by the contract.

(5) Enforcement. A subcontractor or supplier which is determined by the Commissioner to have
frustrated the intent of the provisions regarding progress payments for major equipment or
specifically manufactured equipment through intentional forfeiture of its bond or failure to
deliver the equipment may be determined nonresponsible and ineligible for further work
under State funded projects.

(6) Contract provisions. Where applicable, appropriate provisions regarding progress payments
must be included in each contract and subcontract.

(7) Implementation. The foregoing progress payments policy should be implemented in
invitations for bids for project funded by the Clean Water Fund. If provision for progress
payments is made after contract award, it must be for consideration that the municipality
deems adequate.

Sec. 22a-482-4 (n) Retention from Progress Payments

(1) The municipality may retain a portion of the amount otherwise due the contractor. The
amount the municipality retains shall be limited to the following:

(A) Withholding of not more than 5 percent of the payment claimed until work is 50
percent complete;

(B) When work is 50 percent complete, reduction of the withholding to 2 percent of the
dollar value of all work satisfactorily completed to date, provided that the contractor
is making satisfactory progress and there is no specific cause for greater withholding;

(C) When the work is substantially complete (operational or beneficial occupancy), the
withheld amount shall be further reduced below 2 percent to only that amount
necessary to assure completion;

(D) The municipality may reinstate up to 5 percent withholding if the municipality
determines, at its discretion, that the contractor is not making satisfactory progress or
there is other specific cause for such withholding; and



Sec. 22a-482-4 (0) Protests

1)

()

(E) The municipality may accept securities negotiable without recourse, condition or
restrictions, a release of retainage bond, or an irrevocable letter of credit provided by
the contractor instead of all or part of the cash retainage.

(2) The foregoing retention policy shall be implemented with respect to all construction projects .
Appropriate provision to assure compliance with this policy must be included in the bid
documents for such projects initially or by addendum before the bid submission date and as a
special condition in the funding agreement or in an amendment which is issued by the

Commissioner.

(3) A municipality which delays disbursement to contractors of funds will be required to credit to
the Clean Water Fund all interest earned on those funds and will be responsible for any and
all tax law violations which occur as a result of their actions.

General. A protest based upon an alleged violation of the procurement requirements may be
filed against a municipality's procurement action by a party with an adversely affected direct
financial interest. Any such protest must be received by the municipality within the time
period in (2)(A) of this section. The municipality is responsible for resolution of the protest
before taking the protested action, in accordance with (4) of this section, except as otherwise
provided by (9) of this section or 22a-482-4(j)(2)(H)(v).

Time limitations.

(A)

(B)

(©)

A protest under (4) of this section should be made as early as possible during the
procurement process to avoid disruption of or unnecessary delay to the
procurement process. A protest authorized by (4) of this section must be received
by the municipality within one week after the basis for the protest is known or
should have been known, whichever is earlier.

(i)

(i)

In the case of an alleged violation of the specification requirements of
Section 22a-482-4(h)(12), relating to specifications (e.g., that a product fails
to qualify as an "or equal™) a protest need not be filed prior to the opening of
bids. The municipality may resolve the issue before receipt of bids or
proposals through a written or other formal determination, after notice and
opportunity to comment is afforded to any party with a direct financial
interest.

When an alleged violation of the specification requirements of Section 22a-
482-4(h)(12) first arises subsequent to the receipt of bids or proposals, the
municipality must decide the protest if the protest was received by the
municipality within one week of the time that the municipality's written or
other formal notice is first received.

A protest appeal authorized by this section must be filed in a court of competent
jurisdiction within the locality of the municipality within one week after the
complainant has received the municipality’'s determination.

If a protest is mailed, the complaining party bears the risk of nondelivery within the
required time period. All documents transmitted in accordance with this section



®3)

(4)

shall be mailed by certified mail (return receipt requested) or otherwise delivered in
a manner which will objectively establish the date of receipt. Initiation of protest
actions under (4) or (5) of this section may be made by brief telegraphic notice
accompanied by prompt mailing or other delivery of a more detailed statement of
the basis for the protest. Telephone protests will not be considered.

Other initial requirements.

(A)

(B)

The initial protest document must briefly state the basis for the protest and should:

(i)  Refer to the specific portions of these regulations which allegedly prohibit
the procurement action;

(i) Specifically request a determination pursuant to this section;

(iii)  Identify the specific procurement document(s) or portion(s) of them in issue;

and

(iv)  Include the name, telephone number, and address of the person representing

the protesting party.

The party filing the protest must concurrently transmit a copy of the initial protest
document and any attached documentation to all other parties with a direct
financial interest which may be adversely affected by the determination of the
protest (all bidders or proposers who appear to have a substantial and reasonable
prospect of receiving an award if the protest is denied or sustained) and to the
Commissioner.

Municipality determination.

(A)

(B)

The municipality is responsible for the initial resolution of protests based upon
alleged violations of the procurement requirements.

When the municipality receives a timely written protest, it must defer the protested
procurement action in accordance with (7) of this section and:

(i)  Afford the complaining party and interested parties an opportunity to present
arguments in support of their views in writing or at a conference or other
suitable meeting (such as a city council meeting);

(i) Inform the complainant and other interested parties of the procedures which
the municipality will observe for resolution of the protest;

(iii)  Obtain an appropriate extension of the period for acceptance of the bid and

bid bond(s) of each interested party, where applicable (failure to agree to a
suitable extension of such bid and bid bond(s) by the party which initiated
the protest shall be cause for summary dismissal of the protest by the
municipality or the Commissioner); and



)

(6)

(©)

(D)

(iv)  Promptly deliver (by certified mail, return receipt requested, or by personal

delivery) its written determination of the protest to the complaining party and
to each other participating party.

The municipality's determination must be accompanied by a legal opinion
addressing issues arising under State, or local law, if any and, when construction is
involved, by an engineering report, if appropriate.

The municipality should decide the protest as promptly as possible — generally
within 3 weeks after receipt of a protest, unless extenuating circumstances require a
longer period of time for proper resolution of the protest.

Procedures.

(A)

(B)

(©)

(D)

Where resolution of an issue properly raised with respect to a procurement
requirement necessitates prior or collateral resolution of a legal issue arising under
State or local law, and such law is not clearly established in published legal
decisions of the State or other relevant jurisdiction, the municipality may rely upon:

(i)  An opinion of the municipality's legal counsel adequately addressing the
issue;

(i)  The established or consistent practice of the municipality, to the extent

appropriate;

(iii)  The law of other local jurisdictions as established in published legal

decisions; or

(iv)  If none of the foregoing adequately resolve the issue, published decisions of

the Comptroller General of the United States (U.S. General Accounting
Office) or of the Federal or State courts addressing Federal or State
requirements comparable to procurement requirements of this section.

A party who submits a document subsequent to initiation of a protest proceeding
must simultaneously furnish each of the other parties with a copy of such
document.

The procedures established herein are not intended to preclude informal resolution
or voluntary withdrawal of protests. A complainant may withdraw its appeal at any
time, and the protest proceedings shall thereupon be terminated.

A protest may be dismissed for failure to comply with procedural requirements set
forth in this section.

Burden of proof.

(A)

(B)

In protest proceedings, if the municipality proposes to award a formally advertised,
competitively bid, fixed price contract to a party who has submitted the apparent
lowest price, the party initiating the protest will bear the burden of proof.

In protest proceedings:



(7)

(8)

(9)

(i) If the municipality proposes to award a formally advertised, competitively
bid, fixed price contract to a bidder other than the bidder which submitted the
apparent lowest price, the municipality will bear the burden of proving that
its determination concerning responsiveness is in accordance with these
regulations; and

(i)  If the basis for the municipality’'s determination is a finding of
nonresponsibility, the municipality must establish and substantiate the basis
for its determination and must adequately establish that such determination
has been made in good faith.

Deferral of procurement action. Upon receipt of a protest, the municipality must defer the
protested procurement action (for example, defer the issuance of solicitations, contract award,
or issuance of notice to proceed under a contract) until ten days after delivery of its
determination to the participating parties. The municipality may receive or open bids at its
own risk, if it considers this to be in its best interest. When the Commissioner has received a
written protest, he or she must notify the municipality promptly to defer its protested
procurement action until notified of the formal or informal resolution of the protest.

Enforcement. Noncompliance with the procurement provisions by the municipality shall be
cause for enforcement action in accordance with one or more of the provisions of Section
22a-482-4(f)(23).

Limitation. A protest may not be filed with respect to the following:

(A) Issues not arising under the procurement provisions;

(B) Issues relating to the selection of a consulting engineer, provided that a protest may
be filed only with respect to the mandatory procedural requirements of Section 22a-
482-4(i);

©) Issues primarily determined by local law or ordinance and as to which the

Commissioner, upon review, determines that there is no contravening state
requirement and that the municipality's action has a rational basis;

(D) Provisions of State regulations applicable to direct State contracts unless such
provisions are explicitly referred to or incorporated in these regulations;

(E) Basic project design determinations; or

(F Award of subcontracts or issuance of purchase orders under formally advertised,
competitively bid, lump sum construction contracts. However, protest may be made
to alleged violations of the following:

(i)  Specification requirements of Section 22a-482-4(h)(12); or

(if)  Provisions applicable to the procurement procedures, negotiation or award of
subcontracts or issuance of purchase orders under Section 22a-482-4(l).
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Each project item listed in Section IIILA.1 and is considered to be “primarily iron or steel”, or

comprised of greater than 50% iron or “steel” as measured by cost, becomes subject to the AIS

requirement.

a. The costused to determine AIS applicability shall be based on the material costs, and shall include
the cost to pour and cast iron and/or steel components.

b. The cost used to determine AIS applicability shall not include assembly cost.

Unlike the products listed in Section II[.A.1.a — h and j, all reinforced precast concrete used in
applicable products is subject to the AIS requirement, no matter how much iron or steel comprises
the reinforced precast concrete. The reinforcing bar and wire must be produced in the US and meet
the same standards as for any other iron or steel product. The casting of the concrete product must
take place in the US. The cement and other raw materials used in concrete production are not required
to be of domestic origin.

“Construction materials” are any products that become permanently incorporated into the project,
even if those products may be considered temporary in most instances. For example, any iron or
steel sheeting or piles that are not removed after construction is completed are considered to be
“construction materials” subject to the AIS requirement.

B. Excluded Products
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The AIS requirement does not apply to any mechanical and/or electrical components, equipment and
systems. Mechanical and electrical components, equipment and systems are not considered
construction materials.

The following examples (including their appurtenances necessary for their intended use and
operation) are NOT considered construction materials, and are therefore NOT subject to the AIS
requirement:

Pumps;

Motors;

Gear reducers;

Drives (including variable frequency drives (VFDs));

Electric/pneumatic/manual accessories used to operate valves (such as electric valve actuators);

Mixers;

Gates;

Motorized screens (such as traveling screens);

Blowers/aeration equipment;

Compressors;

Meters, sensors, controls and switches;

Supervisory control and data acquisition (SCADA);
. Membrane bioreactor systems;

Membrane filtration systems;

Filters, clarifiers and clarifier mechanisms;

Rakes, grinders; '

Disinfection systems;

Presses (including belt presses);

Conveyors, cranes;

HVAC (excluding ductwork), water heaters, heat exchangers;

Generators;
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Trash receptacles;

Tree Grates;

Tree Guards;

Trench Grates; and

Valve Boxes, Covers and Risers.

Primarily Iron or Steel: To be considered “primarily iron or steel”, the product must be made of greater than
50% iron or steel, measured by cost. The cost should be based on the material costs.

P.L.: Public Law

Production in the US: For the purposes of the AIS requirement, “production in the US” of the iron or steel
used in an applicable product requires that all manufacturing processes must take place in the US, except
metallurgical processes involving refinement of steel additives.

Reasonably Available Quantity: The quantity of iron or steel products is available or will be available at the
time needed and place needed, and in the proper form or specification as specified in the project plans and
design.

Satisfactory Quality: The quality of iron or steel products, as specified in the project plans and designs.

SCADA: Supervisory control and data acquisition

Steel: An alloy that includes at least 50 percent iron, between 0.02 and 2 percent carbon, and may include
other elements. Metallic elements such as chromium, nickel, molybdenum, manganese, and silicon may be
added during the melting of steel for the purpose of enhancing properties such as corrosion resistance,
hardness, or strength. The definition of steel includes carbon steel, alloy steel, stainless steel, tool steel, and
other specialty steels.

Step Certification: A step certification is a process under which each handler (supplier, fabricator,
manufacturer, processor, etc.) of the iron and steel products certifies that their step in the process was
domestically performed.

Structural steel: Structural steel is rolled flanged shapes, having at least one dimension of their cross-section
three inches or greater, which are used in the construction of bridges, buildings, ships, railroad rolling stock,
and for numerous other constructional purposes. Such shapes are designated as wide-flange shapes, standard
I-beams, channels, angles, tees and zees. Other shapes include H-piles, sheet piling, tie plates, cross ties, and
those for other special purposes. Some structural steel may overlap with what is also considered
“construction materials” (see definition above).

RCSA: Regulations of the Connecticut State Agencies
US: United States
VFEDs: Variable frequency drives

WRRDA: Water Resources Reform and Development Act of 2014
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Implementation
The Act states:

Sec. 436. (a)(1) None of the funds made available by a State water pollution
control revolving fund as authorized by title VI of the Federal Water Pollution
Control Act (33 U.S.C. 1381 et seq.) or made available by a drinking water
treatment revolving loan fund as authorized by section 1452 of the Safe Drinking
Water Act (42 U.S.C. 300j—12) shall be used for a project for the construction,
alteration, maintenance, or repair of a public water system or treatment works unless
all of the iron and steel products used in the project are produced in the United
States.

(2) In this section, the term ‘‘iron and steel products’ means the following
products made primarily of iron or steel: lined or unlined pipes and fittings, manhole
covers and other municipal castings, hydrants, tanks, flanges, pipe clamps and
restraints, valves, structural steel, reinforced precast concrete, and construction
materials.

(b) Subsection (a) shall not apply in any case or category of cases in which the
Administrator of the Environmental Protection Agency (in this section referred to as
the “* Administrator’’) finds that—

(1) applying subsection (a) would be inconsistent with the public interest;

(2) iron and steel products are not produced in the United States in
sufficient and reasonably available quantities and of a satisfactory quality; or

(3) inclusion of iron and steel products produced in the United States will
increase the cost of the overall project by more than 25 percent.

(c) If the Administrator receives a request for a waiver under this section, the
Administrator shall make available to the public on an informal basis a copy of the
request and information available to the Administrator concerning the request, and
shall allow for informal public input on the request for at least 15 days prior to
making a finding based on the request. The Administrator shall make the request and
accompanying information available by electronic means, including on the official
public Internet Web site of the Environmental Protection Agency.

(d) This section shall be applied in a manner consistent with United States
obligations under international agreements.

(e) The Administrator may retain up to 0.25 percent of the funds appropriated
in this Act for the Clean and Drinking Water State Revolving Funds for carrying out






5) What if the project does not have approved engineering plans and specifications,
but bids were advertised prior to January 17, 2014 and an assistance agreement
was signed after January 17, 2014?

If the project does not require approved engineering plans and specifications, the
bid advertisement date will count in lieu of the approval date for purposes of the
exemption in section 436(f).

6) What if the assistance agreement that was signed prior to January 17, 2014, only
funded a part of the overall project, where the remainder of the project will be
funded later with another SRF loan?

If the original assistance agreement funded any construction of the project, the
date of the original assistance agreement counts for purposes of the exemption. If the
original assistance agreement was only for planning and design, the date of that
assistance agreement will count for purposes of the exemption only if there is a written
commitment or expectation on the part of the assistance recipient to fund the remainder
of the project with SRF funds.

7) What if the assistance agreement that was signed prior to January 17, 2014,
funded the first phase of a multi-phase project, where the remaining phases will
be funded by SRF assistance in the future?

In such a case, the phases of the project will be considered a single project if all
construction necessary to complete the building or work, regardless of the number of
contracts or assistance agreements involved, are closely related in purpose, time and
place. However, there are many situations in which major construction activities are
clearly undertaken in phases that are distinct in purpose, time, or place. In the case of
distinct phases, projects with engineering plans and specifications approval or assistance
agreements signed prior to January 17, 2014 would be excluded from AIS requirements
while those approved/signed on January 17, 2014, or later would be covered by the AIS
requirements. '

8) What if a project has split funding from a non-SRF source?

Many States intend to fund projects with “split” funding, from the SRF program and from
State or other programs. Based on the Act language in section 436, which requires that

~ American iron and steel products be used in any project for the construction, alteration,
maintenance, or repair of a public water system or treatment works receiving SRF
funding between and including January 17, 2014 and September 30, 2014, any project
that is funded in whole or in part with such funds must comply with the AIS requirement.
A “project” consists of all construction necessary to complete the building or work
regardless of the number of contracts or assistance agreements involved so long as all
contracts and assistance agreements awarded are closely related in purpose, time and
place. This precludes the intentional splitting of SRF projects into separate and smaller
contracts or assistance agreements to avoid AIS coverage on some portion of a larger






12) What does the term ‘primarily iron or steel’ mean?

*Primarily iron or steel’ places constraints on the list of products above. For one
of the listed products to be considered subject to the AIS requirements, it must be made
of greater than 50% iron or steel, measured by cost. The cost should be based on the
material costs.

13) Can you provide an example of how to perform a cost determination?

For example, the iron portion of a fire hydrant would likely be the bonnet, body
and shoe, and the cost then would include the pouring and casting to create those
components. The other material costs would include non-iron and steel internal workings
of the fire hydrant (i.e., stem, coupling, valve, seals, etc). However, the assembly of the
internal workings into the hydrant body would not be included in this cost calculation, If
one of the listed products is not made primarily of iron or steel, United States (US)
provenance is not required. An exception to this definition is reinforced precast concrete,
which is addressed in a later question.

14) If a product is composed of more than 50% iron or steel, but is not listed in the
above list of items, must the item be produced in the US? Alternatively, must
the iron or steel in such a product be produced in the US?

The answer to both question is no. Only items on the above list must be produced
in the US. Additionally, the iron or steel in a non-listed item can be sourced from outside
the US.

15) What is the definition of steel?

Steel means an alloy that includes at least 50 percent iron, between .02 and 2
percent carbon, and may include other elements. Metallic elements such as chromium,
nickel, molybdenum, manganese, and silicon may be added during the melting of steel
for the purpose of enhancing properties such as corrosion resistance, hardness, or
strength. The definition of steel covers carbon steel, alloy steel, stainless steel, tool steel
and other specialty steels.

16) What does ‘produced in the United States’ mean?

Production in the United States of the iron or steel products used in the project
requires that all manufacturing processes, including application of coatings, must take
place in the United States, with the exception of metallurgical processes involving
refinement of steel additives. All manufacturing processes includes processes such as
melting, refining, forming, rolling, drawing, finishing, fabricating and coating. Further, if
a domestic iron and steel product is taken out of the US for any part of the manufacturing
process, it becomes foreign source material. However, raw materials such as iron ore,
limestone and iron and steel scrap are not covered by the AIS requirement, and the
























EPA reserves the right to issue national waivers that may apply to particular
classes of assistance recipients, particular classes of projects, or particular categories of
iron or steel products. EPA may develop national or (US geographic) regional
categorical waivers through the identification of similar circumstances in the detailed
justifications presented to EPA in a waiver request or requests. EPA may issue a national
waiver based on policy decisions regarding the public’s interest or a determination that a
particular item is not produced domestically in reasonably available quantities or of a
sufficient quality. In such cases, EPA may determine it is necessary to issue a national
waiver.

If you have any questions concerning the contents of this memorandum, you may
contact us, or have your staff contact Jordan Dorfman, Attorney-Advisor, State
Revolving Fund Branch, Municipal Support Division, at dorfman.jordan@epa.gov or
(202) 564-0614 or Kiri Anderer, Environmental Engineer, Infrastructure Branch,
Drinking Water Protection Division, at anderer.kirsten@epa.gov or (202) 564-3134.
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Appendix 4: Sample Construction Contract Language

ALL CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE WITH THE AIS
REQUIREMENT. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED IN ALL
CONTRACTS IN PROJECTS THAT USE SRF FUNDS. EPA MAKES NO CLAIMS
REGARDING THE LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE OR LOCAL
LAW:

The Contractor acknowledges to and for the benefit of the City of (“Purchaser”) and the
(the “State”) that it understands the goods and services under this Agreement
are being funded with monies made available by the Clean Water State Revolving Fund and/or
Drinking Water State Revolving Fund that have statutory requirements commonly known as
“American Iron and Steel;” that requires all of the iron and steel products used in the project to
be produced in the United States (“American Iron and Steel Requirement”) including iron and
steel products provided by the Contactor pursuant to this Agreement. The Contractor hereby
represents and warrants to and for the benefit of the Purchaser and the State that (a) the
Contractor has reviewed and understands the American Iron and Steel Requirement, (b) all of the
iron and steel products used in the project will be and/or have been produced in the United States
in a manner that complies with the American Iron and Steel Requirement, unless a waiver of the
requirement is approved, and (c¢) the Contractor will provide any further verified information,
certification or assurance of compliance with this paragraph, or information necessary to support
a waiver of the American Iron and Steel Requirement, as may be requested by the Purchaser or
the State. Notwithstanding any other provision of this Agreement, any failure to comply with this
paragraph by the Contractor shall permit the Purchaser or State to recover as damages against the
Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred by
the Purchaser or State resulting from any such failure (including without limitation any
impairment or loss of funding, whether in whole or in part, from the State or any damages owed

. to the State by the Purchaser). While the Contractor has no direct contractual privity with the
State, as a lender to the Purchaser for the funding of its project, the Purchaser and the Contractor
agree that the State is a third-party beneficiary and neither this paragraph (nor any other
provision of this Agreement necessary to give this paragraph force or effect) shall be amended or
waived without the prior written consent of the State.
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The following information is provided as a sample letter of certification for AIS compliance.
Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American [ron and Steel Certification for Project (XXXXXXXXXX)

I, (company representative), certify that the following products and/or materials
shipped/provided to the subject project are in full compliance with the American Iron and Steel

requirement as mandated in EPA’s State Revolving Fund Programs.

Item, Products and/or Materials:

. Xoeex
2. Xxxx
3. Xxxx

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we
will immediately notify the prime contractor and the engineer.

Signed by company representative
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SECTION 01330

SUBMITTAL PROCEDURES

PART 1 GENERAL
1.1 SUMMARY
A.  Section Includes
1. Action Submittals
2. Informational Submittals

B. Submittals shall be made in accordance with the schedule indicated in the technical
sections.

1.2 DEFINITIONS

A.  Action Submittals - includes written and graphic information submitted by Seller
that requires Engineer’s approval.

B.  Informational Submittals - includes information submitted by Seller that does not
require Engineer’s approval. The Engineer will acknowledge receipt of such
documents and provide comments when the submittals lack the detail required by
the Contract Documents.

1.3 ACTION SUBMITTALS
A.  Shop Drawings

1. Shop Drawings as defined in the General Conditions, and as specified in
individual work sections include, but are not necessarily limited to, custom-
prepared data such as fabrication and erection/installation drawings, schedule
information, piece part drawings, actual shopwork manufacturing
instructions, special wiring diagrams, coordination drawings, individual
system or equipment inspection and test reports including performance curves
and certification, as applicable to the Work.

2. Shop Drawings shall be of standardized sizes to enable the Buyer to maintain
a permanent record of the submissions. Approved standard size drawings
shall be

a. 24-inches by 36-inches
b. 22-inches by 34-inches
c. 11-inches by 17-inches
d. 8.5-inches by 11-inches

3. Submit Shop Drawings at the proper time so as to prevent delays in delivery
of materials. Coordinate submittals for related or interdependent equipment.

4, Advise the Engineer in writing of any deviations from the requirements of the
Contract Documents.
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5. Check all Shop Drawings regarding measurements, size of members,
materials, and details to determine if they conform to the Contract
Documents. Shop Drawings found to be inaccurate, not in compliance, or
otherwise in error shall be returned to the Seller for correction before
submission to the Engineer.

6. All details on Shop Drawings submitted for approval shall show clearly the
relation of the various parts to the main members and lines of the structure,
and where correct fabrication of the work depends upon field measurements,
such measurements shall be made and noted on the Shop Drawings before
being submitted for approval.

7. Detailed installation drawings (sewers, equipment, piping, electrical conduits
and controls, HVAC work, and plumbing, etc.) shall be drawn to scale and
fully dimensioned.

8. No material or equipment shall be purchased or fabricated until the required
Shop Drawings have been submitted and approved. Materials and equipment
and the work involved in their installation or incorporation into the Work
shall then be as shown in and represented by the Shop Drawings.

9. Until the necessary approval has been given, do not proceed with any portion
of the work, the design or details of which are dependent upon the design or
details of work, materials, equipment or other features for which approval is
required.

10. If submitted equipment requires modifications to the structures, piping,
layout, or other details shown on the Drawings, details of the proposed
modifications must also be submitted for approval. If such equipment and
modifications are approved, perform all Work necessary to make such
modifications at no additional cost to the Owner.

B.  Product Data: Product data as specified in individual Sections, include, but are not
necessarily limited to, standard prepared data for manufactured products (catalog
data), such as the manufacturer's product specification and installation instructions,
availability of colors and patterns, manufacturer's printed statements of compliances
and applicability, roughing-in diagrams and templates, catalog cuts, product
photographs, standard wiring diagrams, printed performance curves and
operational-range diagrams, production or quality control inspection and test reports
and certifications, mill reports, product operating and maintenance instructions and
recommended spare-parts listing, and printed product warranties, as applicable to
the Work.

C.  Samples and color selection charts: Provide sample, when requested by individual
Specification to establish conformance with the Specifications, and as necessary to
define color, texture and pattern selections available.

D.  Operation and Maintenance Manuals: In accordance with Section 01770.
1.4 INFORMATIONAL SUBMITTALS
A.  Schedule of Submittals

B.  Product Listing and Manufacturers Qualifications
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1. For products specified only by reference standards, give manufacturer, trade
name, model or catalog designation and reference standards. Specifically
identify the products, the anticipated schedule for delivery and storage, and
the estimated value thereof for materials for which approval for off-site
storage, if allowed, may be requested.

C.  Certificates of Compliance
1. General:

a. Submit sworn certificates from the manufacturer or material supplier
that the materials and fabrications provided under the Specification
section conform with the Contract Documents.

b. Certificates shall be signed by an officer of the manufacturer’s
corporation and witnessed by a Notary Public.

2. Welding: Submit in accordance with individual Specification sections.

3. Installer: Prepare written statements on manufacturer’s letterhead certifying
that installer complies with requirements as specified in individual
Specification sections.

4. Material Test: Prepared by qualified testing agency, on testing agency’s
standard form, indicating and interpreting test results of material for
compliance with requirements.

5. Certificates of Successful Testing or Inspection: Submit when testing or
inspection is required by Laws and Regulations or governing agency, or when
specified in individual Specification sections.

6. Manufacturer’s Certificate of Compliance: In accordance with individual
Specification sections.

7. American Iron and Steel: Submit certifications regarding all iron or steel
products covered by the American Iron and Steel requirement as specified in
Section 00800. The final manufacturer that delivers the iron or steel product
to the worksite, vendor, or contractor, shall provide a certification that all
manufacturing processes occurred in the US. Additional documentation (step
certification) may be required if the certification is lacking important
information. A sample certification form is attached to this section.

Contract Closeout Submittals: In accordance with Section 01770.

E.  Seller Design Data

1. Written and graphic information

2 List of assumptions

3. List of performance and design criteria
4 Summary of loads or load diagram

5 Calculations

6. List of applicable codes and regulations
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7. Name and version of software
8. Information requested in individual Specification section

F.  Seller’s Instructions: Written or published information that documents
manufacturer’s recommendations, guidelines, and procedures in accordance with
individual Specification sections.

G.  Test and Inspection Reports

1. Submit test and inspection reports as required by individual Specification
sections.
2. Test and inspection reports shall contain signature of person responsible for

test or report.

3. Reports shall include identification of product and Specification, project
name, date and time of test, type of test, location, test results, corrective
action required if report indicates test is not in compliance with Contract
Documents, interpretation of test results, and other information as required in
individual Specification sections.

H. Equipment Data: Submit information on equipment to be used in the performance of
the Work as required by individual Specification sections.

I. Testing and Start-up Data: Prepare and submit testing procedures proposed to
perform testing required by individual Specification sections.

J. Seller Training Plan: At least two weeks prior to scheduling training of Owner’s
personnel, submit lesson plans for vendor training in accordance with individual
Specification section and manufacturer’s Operations and Maintenance Manuals.

K.  Submittals stamped by another Professional Engineer: When specified in individual
Specification sections, prepare and submit calculations and/or drawings stamped by
a Professional Engineer licensed in the State where the work is being performed.

L. Coordination Drawings: When specified in individual Specification sections,
prepare and submit drawings to show how multiple system and interdisciplinary
work will be coordinated. Examples are conduit routing diagrams, duct layouts,
utility coordination drawings, sprinkler plans etc.

1.5 PROCEDURES
A. Coordination

1. Prepare and submit documentation in advance of fabrication and product
manufacture, so that the installation will not be delayed, other 