










































































































Warning! Hands off
• Rape shield (for CP) 
Unless
1. Used to prove someone other than respondent 

committed the conduct or
2. Specific incidents related to the RP to show consent

• Medical records (treatment)
• Privileged information

Opportunity to Review Evidence
• Before the investigatory report is completed, 

evidence relating to the allegations must be sent to 
each party and advisor and should include all 
directly related evidence (including that which the 
school does not intend to rely upon and exculpatory 
and inculpatory evidence)

• Parties have 10 days to provide a written response
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Investigation 
Report

Applicable policies and 
procedures

Timeline of investigation

Description of allegations

Unbiased summary of evidence 
gathered, including interviews

Credibility determination(s)

Investigation 
Report
Should 
Include

Investigation Report Writing
• Fairly summarizes all relevant evidence
• Provide the report to the parties and 

their advisors, if any, for their review and 
written response, at least 10 days before 
a hearing or other determination of 
responsibility
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Decisionmaker(s) 
(Complaint)

• Cannot be the Title IX 
Coordinator or the 
investigator(s)
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Determinations 
of 

Responsibility
34 C.F.R. 

106.45(b)(6)

• Live hearing with live cross by 
party advisors required for 
higher ed, not K-12; Hearings 
permitted for K-12

• Each party allowed to submit 
written, relevant questions to be 
asked of another party or witness 
to the decisionmaker, who will 
provide each party with the 
answers and the opportunity for 
follow-up questions

Warning! Hands off
• Rape shield (for CP) 
Unless
1. Used to prove someone other than respondent 

committed the conduct or
2. Specific incidents related to the RP to show consent

• Medical records (treatment)
• Privileged information
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Rulings on Relevance in Written “Cross”

• Provide reasoning for irrelevance
• Admit and consider all relevant evidence
• Questions must be appropriate
• Identify exceptions

The Decision
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Written 
Determination

Identify the allegationsIdentify

Describe procedural steps taken Describe

Cite potential policy violationsCite

Fairly summarize all relevant evidenceSummarize

Provide statement of result, with rationale, for each allegationProvide

Appeal proceduresAppeal

Remember the 
Standard of 

Proof

Preponderance 
of the Evidence
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Remedies 
• Can be punitive/disciplinary 
• Can be supportive measures or similar actions as well
• Can address individuals or larger community 

franczek.com
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Appeal Process
• Available to both parties
• Can appeal determination regarding 

responsibility or dismissal 
• Three bases for appeal (must impact 

outcome):
• Procedural issue;
• New evidence not reasonably available; or
• Conflict of interest or bias

Appeal Process

• Notify party of appeal in writing
• Apply procedures equally for both parties
• Opportunity to submit written statement
• Issue written decision to both parties
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Decisionmaker(s) 
(Appeal)

Cannot be the Title IX 
Coordinator or the 
investigator(s) or the 
decisionmaker (complaint) 

franczek.com

Bias, Conflicts of Interest, 
and Other Fairness 

Concerns
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Bias, Conflict, Prejudgment
The Title IX Coordinator, investigator, decision-
maker, or informal resolution facilitator must 
not have a conflict of interest or bias for or 
against Complainants or Respondents 
generally or for or against any individual 
Complainant or Respondent. And that they not 
prejudge any matter before them.

Bias, Conflict, Prejudgment
• Consider perceptions, not just reality
Institution bias
Your friendship or other relationship with the 

accused or their family
Your personal characteristics
Your personal conflicts (even if just perceived) 
Personality conflicts
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Go Back and Think
What steps can  you take to avoid:
• Prejudgment
• Conflict of Interest
• Bias
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Recordkeeping

• Informal resolution notice
• Notice at start of 

investigation 
• Dismissal notice
• Interview notices 
• Report
• Notice why proposed 

questions not asked on 
cross and why

• Written determination and 
notice of appeal rights

Written Notice: 
Required
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• Document information to 
complainant at initial 
meeting, including 
supportive measures 
requested/provided

• Document that review of 
evidence provided to both 
parties

• Document opportunity to 
ask questions, answers, 
follow-up questions, etc.Written Notice: 

Recommended

Recordkeeping 
Must maintain the following for 7 years:
• Sexual harassment investigation documents, including:

• Determination regarding responsibility
• Recordings or transcripts of live hearing
• Disciplinary sanctions imposed on Respondent
• Remedies provided to Complainant

• Appeal and result
• Informal resolution and result
• Actions taken in response to a report of sexual harassment
• Actions taken in response to a formal complaint of sexual harassment
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Recordkeeping 
Responses to formal and informal complaints and actions taken in response 
should include: 
• The basis for the school’s conclusion that its response was not deliberately 

indifferent
• Documentation that it has taken measures designed to restore or preserve 

equal access to the school’s education program or activity
• Supportive measures or if no supportive measures are provided, document 

the reasons why such a response was not clearly unreasonable in light 
of the known circumstances

Questions 
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© Franczek P.C. 2021. These materials are not legal advice. These materials are subject to a 
LIMITED LICENSE AND COPYRIGHT. These materials are proprietary and are owned and 
copyrighted by Franczek P.C. As training materials used to train Title IX personnel, these 
materials must be posted publicly by any organization or entity that purchased training for its 
Title IX personnel using these materials on that organization or entity’s website or, if it has no 
website, must be made available by any such organization or entity for inspection and review at 
its offices. Accordingly, Franczek P.C. has granted a LIMITED LICENSE to the organization or 
entity that lawfully purchased training using these materials (the “LICENSEE”) to post these 
materials on its website or otherwise make them available as required by 34 C.F.R. 
106.45(B)(10). The LICENSEE and any party who in any way receives and/or uses these 
materials agree to accept all terms and conditions and to abide by all provisions of this LIMITED 
LICENSE. Only the LICENSEE may post these materials on its website, and the materials may 
be posted only for purposes of review/inspection by the public; they may not be displayed, 
posted, shared, published, or used for any other purpose. Franczek P.C. does not authorize any 
other public display, sharing, posting, or publication of these materials by the LICENSEE or any 
other party and does not authorize any use whatsoever by any party other than the LICENSEE. 
No party, including the LICENSEE, is authorized to copy, adapt, or otherwise use these 
materials without explicit written permission from Franczek P.C. No party, including the 
LICENSEE, is authorized to remove this LIMITED LICENSE AND COPYRIGHT language 
from any version of these materials or any copy thereof. Should any party, including the 
LICENSEE, display, post, share, publish, or otherwise use these materials in any manner other 
than that authorized by this LIMITED LICENSE, Franczek P.C. will exercise all available legal 
rights and seek all available legal remedies including, but not limited to, directing the party to 
immediately remove any improperly posted content, cease and desist any unauthorized use, and 
compensate Franczek P.C. for any unauthorized use to the extent authorized by copyright and 
other law. These materials may not be used by any party, including the LICENSEE, for any 
commercial purpose unless expressly authorized in writing by Franczek P.C. No other rights are 
provided, and all other rights are reserved.  
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