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Authority
NISA, 52:14F-3(g), (£), and (g).

Source and Effective Daie

Effective: August 24, 2017,
See: 49 N.J.R. 3355(a).

Chapter Explration Date
. Chapier 6A, Special Education Program, expires on August 24, 2024,

Chapter Historical Note

Chapter 6A, Special Bducation Program, was adopted as R, 1982
5.54(%2, effective Janvary 3, 1983. See: 14 NJR. 930(m), 15 NJR.
),

Chapter GA, Special Educaticn Program, was repealed and Cliapter
6A, Special Education Program, was adopted as new rules by R.1987
d.200, effective May 4, 1987, operative July 1, 1987, See: I8 NJR.
728(a), 18 N.IR. 1728(r), 19 N.I.R. 715(a).

Chapter 6A, Special Education Program, was repeeled and Chapter
6A, Special Education Program, was adopted as new rules by R.1990
d.169, effective March 19, 1990, See: 21 N.IR. 2693(a), 22 N.JR,
916(a).

Pursuant to Executive Order No, 66(1978), Chapter 6A, Special Edu-
cation Progratn, was readopted as R.1995 d,176, effective February 27,
1995, See: 27 NIR, 4(m), 27 N.LR. 1179(a),

Pursuant to Executive Order No, 66(1978), Chapter 64, Special Edu-
cation Program, wag readopted as R.2000 .94, effective February 10,
2000. Seer 31 NJR. 3875(a), 32 NLIR. 785(a).

Chapter 6A, Special Education Program, was readopted as R,2005
d.261, effective July L, 2005, See: 37 NJ.R. 559(a), 37 N.J.R. 3033{z).

Chapter 6A, Special Education Program, was readopted as R.2010
d.275, effectlve October 29, 2010, As a part of R.2016 4.275, Subchap-
ter 3, Commencement of Case, was adopted as new rles, effective De-
cember 6, 2010, See; 42 N.ER, 1763(a), 42 N.J.R, 2951(a).

In accordance with N,J.8.A, 52:14B-5.1b, Chapier 64, Special Educa-’

tion Program, was scheduled {o expire on Qotober 29, 2017, See: 43
NJIR. 1203¢),

Chapter 64, Special Education Program, was readopted, effective Au-
gust 24, 2017, See: Source and Effective Date,
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SUBCHAPTER 1. APPLICABILITY

1:6A-1.1 Applicability

(s) The rules in this chapter shall apply to the notice and
hearing of matters arising out of the Special Education Pro-
gram of the Department of Education, pursuant to N.JA C,
64:14, Any aspect of notice and hearing not covered by these
special hearing rules shall be govemed by the Uniform Ad-
ministrative Procedure Rules (UAPR) contained in
NJA.C. 1:1, To the extent that these rules are inconsistent
with the UAPR,, these rules shall apply.

(b) These rules are established in implementation of Fed-
eral law, at 20 U.S.C.A. 1415 et seq. and 34 CFR 300 et seq.
These rules do not diplicate each provision of Federal law,
but highlight some of the key Federal provisions which form
the source or authority for these rules, Where appropriate, the
Federal source or authority for a rule or Federal elaboration of
a rule will be indicated in brackets following the rule. In any
case where'these rules could be construed as conflicting with
Federal requirements, the Federal requirements shall apply,
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(c) Since these rules are established in implementation of
Federal law, they may not be relaxed except as specifically
provided herein or pursuant to Federal law,

Amended by R 2005 d.261, effective Angust 15, 2005,
Seer 37 N.LR. 559(a), 37 N.I.R. 3033(a).
In (a), sybstingted “6A:14” for “6:28",

ELaw Reviews and Journal Commentaries

Procedural Basics of Special Education Hearings, Joseph R. Morano,
222 NJLJ. 1 (2003).

Case Notey

New Jersoy limvitations for disputing individualized education plan did
not bar reimbursement claint, Bernardsville Bd. of Educ. v. JH,, CA3
(N.J.)1994, 42 F.3d 149, rohearing and reheating in banc dcmed

Although special hearing rules applicable to speciat educatzon do not
guthorize a sanction for failure to conply with & discovery order, those
same rules specifically provide that any aspect of notice and hearing not
covered by the special rules shall be govemed by the Uniform Adniinis-
trative Procednre Rules, which does stow for such sanctions, therefors,
the absence of a speelal rule on sanctions is not an inconsistency with
the general mules, but rather is an area not covered by the spécial rules,
S.B, ex rel. P,B, v, Park Ridge Bd, of Edue., OAL Dkt, No, EDS 13813~
08, 2009 N.J. AGEN LEXIS 318, Final Degision (April 21, 2009).

SUBCIHAPTER 2. (RESERVED)

SURCHAPTER 3, COMMENCEMENT OF CASE

1:64-3.1 Commencement of ¢ase

Upon unsuecessful conclusion of the resolution process or
mediation, as provided in N.JA.C, 6A:14-2.7, the Office of
Special Education Programs shail immediately transmit the
matter with the transmittal form fo the Office of Administra-
tive Law, Copies of the transmittal form shall be sent t{) the
partles

SUBCHAPTER 4. AGENCY RESPONSIBILITY BEFORE
TRANSMISSION TO THE OFFICE OF
ADMINISTRATIVE LAW

1:6A-41 Ongoing settlement &fforts

{a) The scheduling of a hearing shall not preclude volun-
tary ongoing efforts by the parties to setﬂe the matter before
or at the hearmg .

~ (b) Any request for an adjoummént based upon on-going

settlement efforts by the parties shall comply with the re-
quirements of N.JA.C, 1,64-92,

Supp, 10-2-17

The following annalations apply to NJAC. L64-4.1 prior to iis repeal
by R2010d275:
Amended by R.1590 4,405, effective Augnst 6, 1990,
See: 22N.IR, 1295(a), 22 NLLR. 2262(1).
It (f); Added langunge spocifying that parents shall provids the De-
partment with a felephone nuntber for contaci.
Recodified from NJJA.C, 1:6A-4.2 and amended by R.2000 d.94, effec~
tive March 6, 2000,
See: 3} N.JLR. 3875(=), 32 N.LR. 785(a).
Rewrote the section. Former N.JLA.C, 1:6A-4.1, Notice of available
legal service, repenled,
Amended by R.2005 d.261, effective August 15,2005,
See: 37 N.LR. 559(a), 37 N.J.R, 3033(z).
In (a), substituted “offer mediation" for "detenuing whether medintion
is requested” In the introductory paragraph and rewrote 2; rewrote (c)
and (d).
The following annotation qpplies to NJAC. 1:64-4.1 subsequent fo 1is
recodification from NJ.A C. 1:64-4.3 by R.2016 d. 275!

Recodified from N.JAC, 1:64-4.3 and amended by R.2010 d.275, ef-
fective December 6, 2010,
See: 42 NLR. 1763(a), 42 N.L.R. 2951(a). :
Rewrote (b), Former NJAC. 1:6A-4.1, Mediaton by the Department
of Education, repealed.

Case Notey
Commissioner of Education lacks jurisdiction to enforce settlement
agreement in special education case, Bellesfield v, Randolph Township
Board of Educatios, 96 N.JLA.R.2d (EDU) 33,
1:6A-4.2 (Reserved)

Recodlﬁed to NJAC, 1:6A-4,1 by R2000 dod, effective Mamh G,
2000,
See: 31 N.LR. 3875(a), 32 N.L.R. 785(s).

1 6A-4 3 (Reserved)
Recedified to N.JLA.C, 1:6A-4.1 by R,2010 d,2735, effective December 6,
2010

Sec: 42 N.JR. 1763(a), 42 NLR. 2951(a).
Section was “QOngoing settlement efforts”,

SUBCHAPTER 5. REPRESENTATION'

1:6A-5.1 Representation

(2) At a hearing, any party may be represented by legal
counsef or accompanied and advised by individuals with spe-

cial knowledge or tralning with respect to handicapped pupils -

and their educational needs, or both, Parents and children
may be represented by individuals with special knowledge or
training with respect to handicapped pupils and their educa-
tional needs,

(b} A non-lawyer seekmg to represent a party shall comply
with the application process contained in NJAC 1.1-54
and shall be bound by the approval procedures, limitations
and practice requirements contained in N.J.A.C, 1:1-5.5,

Amended by R.1995, d.176, effective March 20, 1995, -
See: 27N.IR. 4(a), 27 NJR, 1179a), -

B6A-2
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SUBCHAPTERS 6 THROUGH 8. (RESERVED)

SUBCHAPTER 9, SCHEDULING

1:6A-9.1  Scheduling of hearing by Office of Administra-
tive Law

(8) Upon unsuccessful conclusion of the resolution process
or mediation, as provided in N.LA.C. 6A:14-2.7, the repre-
sentative of the Office of Special Bducation Programs shall
immmediately contact the Clerk of the Office of Administrative
Law and the Clerk shall assign a peremptory hearing date.
The hearing date shall, to the greatest extent possible, be con-
venient to all parties but shall be approx;mately 10 days from
the date of the scheduling call.

{b) The Office of Special Education Programs shall imme-
diately transmit the matter to the Office of Administrative
Law with the transmittal form, Copies of any motions or oth-
er documents shall be filed subsequently with the assigned
judge.

Amended by R.1990 d.405, effective Angust 6, 1990,
See: 22 N,JR. 1295(a), 22 N.J.R, 2262(b).

Revised seotion into subsections (a) and (b),

Deleted “agreed upon by all parties” referrng to later date scheduling.

Added sexténce; “If the parents , , |, by the cledk,”

Amended by R,2000 4,94, effective March 6, 2000,
See; 31 N.1R. 3875(a), 32 N.JR. 785(a), ‘

Rewrote (g); and tn (b}, substituted a reference to scheduling calls for
a reference fo conferences,

Amended by R.2005 d.261, effsctive August 15, 2005,
See: 37N.JR. 559(a), 37 N.LR. 3033¢a).

Rewrote the section,

Amended by R.2010 d.275, effective December 6, 2010,
See: 42 N.IR. 1763(a), 42 N.LR. 2951(a),

I (a), substituted “Upon mnsuccesstul conclusion of the resolution
process or mediation, as provided in N.J.A,C, 6A:14-2.7" for “At the
conclugion of an unsuceessficl mediation conference or when mediation
is not scheduled” and “imntediately contact™ for “telephone™,

1:6A-9.2 Adjournments

(a) The judge may grant an adjournment of the hearing at
the request of either party. Any adjournment shall be for a
specific period of time, When an adjournment is granted, the
deadline for decision will be extended by an amount of time
equal to the adjournment,

{(b) No adjourntment or defay in the scheduling of the hear-
ing shall ocour except at the request of a party,

New Rule, R,1992 d.331, affeciive September 8, 1992,
Ses: 24 NLR. 1936(a), 24 N.LR. 309i(a).

Amended by R.2000 d.94, effective March 6, 2000,
See: 31 N.IR, 3875(a), 32 N.JL.R. 785{(s). .

In {&), inserted “of the hearing” following “adjournment™,
Amended by R 2005 d.261, effective August 15, 2003,
See: 37 N.LR, 559(a), 37NJR. 3033(a).

Added (c) and (d),

Amended by R.2010 d.275, effechve December 6, 2010,
See: 42 N.IR, 1763(a), 42 M.IR, 2951(a).
" Deleted (c) and (d).

6A-3

SUBCHAPTER 10. DISCOVERY

1:6A-10.1 Discovery

() All discovery shall be completed no later than five
business days before the date of the hearing,

(b) Each party shall disclose to the other party any docu-
mentary ovidence and summares of testimony intended to be
introduced at the hearing.

(c) Upon application of a party, the judge shall exclude
any evidence at hearing that has not been disclosed to that
party at least five business days before the hearing, unless the
judge determines that the evidence could not reasonably have
been disclosed within that time,

(d) Discovery shall, {0 the greatest extent possible, consist
of the informal exchange of questions and answers and other
information. Discovery may naot include requests for formal
interrogatories, formal admissions or depositions, ‘

Amended by R.2000 d.94, effective March 6, 2000, -
See: 31 N.JR. 3875(n), 32 N J.R. 785(n).

Rewrote (a); and in {c), substituted a reference to busmess days fora
reference o days.

Case Notes
In an administrative progesding under the Individuals with Disabili-

ties Edueation Act, an administrative taw judge did not err by admitting

an assessment report that was subumitted by a child's parents four days
before the scheduled hearing; admission of the report was a proper exet-
cise of discretion under N.JLA,C, 1:6A-10,1(c) given the parents' expla-
nation that the report was submitted the day it was completed, New
Milford Bd. of Edue, v. C. R, 431 Fed, Appx. 157, 2011 U.S. App.
LEXIS 12244 (201 1),

That the district may have provided the parents of a disabled child
copies of evalyation reports, IEP’s or other materials af some date in the
past did not relieve the district of their obligation to comply with discov-
ery. The disfrict was obligated to disclose items intended to be intro-
duced at an administrative hearing five days prior {o the hearing and its
failure to do so resulted in the exclusion of such evidence for purposes
of the plenary hesring. ZJ. ex rel. LJ. v. Audubon Bd. of Edue., OAL
DK, EDS 6203-06, 2006 N.J, AGEN LEXIS &34, Final Decision (Or-
der Excluding Evidence) (September 11, 2006), aff"d (in related filing),
2008 1.8, Dist, LEXIS 71122 (D.N.J, September 10, 2068),

SUBCHAPTER 11. (RESERVED) . -

SUBCHAPTER 12. MOTIONS

1:6A-12,1 Emergency relief pending setttement or deei-
sion

(8) As part of a hearing request, or at any time after a hear-
ing is requested, the affected parent(s), guardian, board or
public agency may apply in writing for emergency relief
pending a settlement or decision on the matter, An emergency
relief application shall set forth the specific relief sought and
the specific circumstances which the applicant contends justi-

Supp. 10-2-17
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fies under {¢) below the relief sought. Each application shall
be supported by an affidavit prepared by an affiant with per-
sonal knowledge of the facts contained therein and, if an ex-
pett’s opinion is included, the affidavit shall specify the ex-
perf’s qualifications.

(b) Pror to the {ransmittal of the hearing request to'the Of-
fice of Administrative Law, applications for emergency relief
shall be addressed to the State Director of the Office of Spe-
cial Education Programs, with a copy to the other party, The
Department shall forward to the Office of Administrative
Law by the end of the next busintess day all emergency relief
applications that meet the procedural requirements in (a)
above and which set forth on the face of the application and
affidavits circymstances which comply with the standards set
forth in N.JA,C. 6A:14-2.7(r). Emergency relief applications
which fail to comply with the procedural requirements above
or which do not comply with the standards set forth in
N.LA.C, 6A:14-27(r) shall be processed by the Department
in accordance with N.J.A.C. 1:6A-9.1.

(¢) After transmiital, applications for emergency relief
must be made to the Office of Administrative Law, with a
copy to the other party.

(d) The Office of Administrative Law shall schedule an
emergency relief application hearing on the eartiost date pos-
stble and shall notify all parties of this date. Except for ex-
traordinary ciroumstances established by good cause, no ad-
journments shall be granted but the opponent to an emergen-
cy relief application may be heard by telephone on the date of
the emergency relief hearing. If emergency relief is granted
without all parties being heard, ptovision shall be made in the
order for the absent parties to move for dissolution or modifi-
cation on two days’ notice, Such an order, granted without all
parties being heard, may also provide for a contmuatton of
the order up to 10 days,

() At the emergency rehef hea:mg, the judge may allow
the affidavits to be supplemonted by testimony and/or oral
argument, The judge may order emergency relief pending
issuance of the decision in the matter or, for those issues
specified in N.J.A.C. 1:6A-14.2(a), may order a change in the
placement of a student to an interim alternative educational
setting for not more than 45 days in accordance with 20
U.5.C. § 1415(k)(2), if the judge determines from the proofs
that:

1, The petitioner wil! suffer irreparable harm if the re-
quested relief is not granted;

2.. The legal. right underlying the petitioner’s claim is
- gettled;

3. The petitioner has a likelihood of prevailing on the
merits of the underlying claim; and

4, When the equities and interests of the parties are
balanced, the pefitiones ‘will suffer greater harm than the
respondent will suffer if the requested relief is not granted.

(f) Judges may decide emergency relief applications oralty
on the record and may direct the prevailing party to prepare
an order embodying the decision. If so directed, the prevail-
ing party shall promptly mail the order to the judge and shall
mail copies to every other party in the case, Unless a party
notifies the judge and the prevailing party of his or her specif-
ic objections to the order within five days aftcr such service,
the judge may sign the order.

(g) After granting or denying the requested relief, the
judge shall retum the parties to the Department of Education
for conclusion of the résolution process or medlatmn as pro-
vided in NJA.C. 6A:14-2,7,

Amended by R.2000 4,94, effective March 6, 2000,
Sce: 31 NJR, 3875(z), 32N J.R. 785(g),

In (a), substituted “State Director of the Office of Special Education
Proprams” for “Department of Education, atfention Division of Special
Education”™ in the first sentence;, and rewrote (e) and (g).

Amended by R.2005 d.251, effective August 15, 2005,
See: 37NJR. 559(a), 37 N.JR. 3033(a).

Tn (b) and (g), substituted “1:6A-4.1" for “1;:6A-4,2”,
Amended by R.2010 d.275, effective December 6, 2010,
See: 42N.J.R. l763(a), 42NIR. 2951(a),

In (b), substituted “comply with the standards set forth in N.JAC,
6A:14-2.7()" for “would justify emergency rehef‘ under this section”,
deleted “show no right to emergenoy relief or” preceding “fail”, inserted
“or which do not comply with the standards set forth in N.LA, C. 64114
2.7(1)" and updated the N.J.A.C, reference; and rewrote {g).

Case Notes

Paronts of handicapped student were not entitled to order requiring
state agencies to fund rosidential costs, Woods on Behalf of T.W. v.
New Jersey Dept, of Edue,, D.N.J.1993, 823 F.Supp. 254,

District court lacked power to vacate admnﬁstra'tlvc denial of funding
for residential placement of handicapped student, Woods on Behalf of
TW. v. New Jersey Dept. of Bduc., D.N.7,1993, 823 F Supp, 254,

Parents of disabled student exhausted adninistrative remedies, Woods
on Behalf of T.W. v. New Jersey Dept. of Educ, D.N.J.1992, 796
F Supp, 767.

Ewctionally disturbed child and his parent were "prevailing parties”,
EP. by P.Q. v, Union County Regional High School Dist, No. !,
DNJ1989 741 F Supp. 1144,

Parents of an 18 year old high school senior who was sohedyled 1o
graduste wero denied emergent relief on thelr claim that the genior did
not possess adequate life and sooial skdils and should be retained for
another year, The parents failed to reject the finnl JEP that was proposed
for the student’s genior year and thug could not satisfy the emergent
relief requirement that they show that their claim was supported by a
settled legal right. L.M. ot al ex ret, C.B, v, Mahwal Twp, Bd. of Educ,,
QAL DXT. NO, EDS 085%90-17, 2017 NJ. AGEN LEXIS 480, Order
Denying Emergent Relief (June 27, 2017),

Petition filed by a special education student wnder the Individuals with
Disabilitics Edueation Aet (IDEA), 20 U.8.C.S. § 1415, to challenge a
schoot board’s disciplinary Tuling that her conduct in engaging in a fight
with another student provided grounds to deny her the right to pastici-
pate in graduation ceremonics wos dismissed for lack of jersdiction
becanse her claim was not cognizable under the IDEA. And even if the
pehtion was considered under myles governing demands for emergent
ekief in special education watters, the student did not and could not
demonstrate that the law was settled in lier favor or that she had & likeli-
hood of sucoess on the merits becanss the faw was well-settled i favor
of the school board. G.G. ex rel. C.J. v, Jersey City Bd. of Educ., CAL
DKT, NO. EDS 08702-17, 2017 N.J, AGEN LEXIS 419, Order Denying
Emergent Relief (Junie 21, 2017,

Supp, 10-2-17 6A-4
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Parent of special education student who songht to prevent a high
schoo) distriet from awarding his son a digloma based on the parent’s
belief that his sen was not socially ready to graduate was demed emer-
gent relief. The claim in essence was a challenge to the son’s last IEP,
which anticipated that he would graduate at the conclusion of his senior
year, That being so, the parent was required o object fo the IEP within
15 doys-of written notice that it had been proposed, Because no objec-
tion was assesied at that time, a setiled legal right to relief had not been
shown, and emergent relief was wueuthorized, E.S, ex rel. 1.8, v. Buena
Reg'l Bd, of Educ.,, OAL DKT. NO. EDS 07861-17, 2017 N.J, AGEN
LEXIS 373, Order Denying Emergent Ralief (June 8, 2017),

The parents of an emotionally-disturbed sixth-grader were not entitled
to emergent relief on olaima that there had been m infermuption in the
special education services being delivered to their son and that the dis-
trict was not providing FAPE, The cvidence established that there was
no inferuption in services and that the only reason thet homebound
instruction was not being provided was that the boy’s parents had failed
and refused to cooperate with the distriot in arranging for the same, L.B.
ex rel. W.B, v, Green Brook Twp, Bd, of Educ,, Somersét Cnty,, QAL
DET, NO. EDS 03903-17, 2017 N.J, AGEN LEXIS 178, Ruling Deny-
ing Emerpent Relief (March 28, 2017).

Leﬂmmg center at which a student who was Teceiving special educa-
tion services had been enrolled won emergent relief allowing it to pro-
ceed to expel the student, who then would be placed on home instruction
pending another placement. Given the student's violent behavior, which
made her a danger to the center's staff, to other students and to herseif,
her parent’s request for emergent relief to prevent a “break in service”
and to force the center to allow the student to remain enrolied was de-
tded. Y.G, ex rel. S.G. v, Union Twp, Bd, of Edue, et af, OAL DKT,
NO, EDS 19267-16, 2017 W.J. AGEN LEXIS 69, Order on Emergent
Retief (February 1, 2017).

School district's placement, in an in-disirict aliernative high school, of
& shudent who was eligible for special education and 1elated services
nnder the categories of multiply disabled, emotionally disturbed, other
health impaired, cognitive impairment (mild), and specific leaming dis-
order was properly recognized as a “stey-put’ placement, and the stu-
dent’s parent did sot establish that the student was entitled to emergent
relief 1o move him to a different school. KR, ex rel LR, v. Cherry Hill
Twp. Bd. of Edue,, OAL DKT. NO. EDS 13514-16, 2016 N.J, AGEN
LEXIS 782, Deeision on Emergent Relief (September 15, 2016),

Where a special education student’s IEP did hot provide for Extended
School Year (RSY) instruction, a right to emergent relief to require a
disgrict to place the student in a sunumer program at a substance abuse
facility was not shown, The IEF did not provide for ESY and there was
no ghowing that ESY was neceasary to avoid regression, so there was
uot & likelihood of success on the merits on the claim that the student
was entitled to ESY, Moreover, since the facility chosen by the purents
was not & “school,” ESY at that facility was not authorized i any event,
IT. ex rel. EM. v, Jersey City Bd. of Bduc.,, OAL DKT. NO. EDS
09745-16, 2016 N.J. AGEN LEXIS 6190, Final Dacision (July 13, 2016).

Irreparable harm sufficient to justify a grant of emergent relief was es-
tablished by a school district that sought to compel the mother of a spe-
cial education student to conseut fo a release of the student’s records so
that the district could provide them to several private institutions which
sponsored educational programs of the type that might meet the stu-
dent’s needs, The mother had refused to authorze the record release on
the gronnd that she would onfy permit her son to be enrolled in a public
progam, The mother’s refusal was preventing the district from provid-
ing the child with an educational program that was designed fo address
his needs aund all prerequisites to & grant of emergent selief were satis-
fied. Franklin Twp, Bd. of Edue, v, N.X. ex rel, MM.,, OAL DKT, NO.
EDS 07818-16, 2016 N.J. AGEN LEXIS 440, Decision on Emergeqt
Relief (June 6, 2016),

Irreparable hatm safficient to justify o grant of emergent relief was es-
tablished by a school board that was seeking to compel the parents of a
special education student whose parents refused to congent to a proposed
psychiatric evaluation, The refusal was the cause of a break in the deliv-
ery of required services by the board and had prevented the board from

6A-5

determining the appropriate next steps for the student, whose continu-
ously disruptive behavior was frustrating the board’s efforts to provide
him for & FAPE. Cliffon Bd, of Educ, v, LY, and MY, ex el DY,
OAL DKT, NO, EDS 07235-16, 2016 N.J, AGEN LEXIS 397, Decision
on Motion for Fmergent Rolief (May 25, 2016,

Emergent relief was granted against a school district that failed to af-
ford the family members of a disabled student notice and a hearing of its
cessation of transportation services, Though the student had previousky
resided within a district that had a send/receive agreement with the dis-
trict against which relief was granted, he had been living, presymably on
a temporary basis, with family members in a different district buf was
continuing to attend high school in the school district, C.C, et al. ex rel,
P.C. v, Somerville Borough Bd, of Edug., Branchburg Twp. Bd, of
Educ,, and Ridgefield Park Bd. of Edue., OAL DKT. NO. EDS 17625~
13, 2015 N.J. AGEN LEXIS 575, Decision or Emergent Relief (No-
vember 20, 2015),

Ewmergent relief was granted to a school distriet on its claim that the
parents of a disabled child were obligated to cooperate with the district
in its effort to reevaluate the child prior o the date on which her current
Individualized Educational Program (IEP) would expite on fmdwgs that
the district established that 5 failure to reevalvate the child in a timely
manner could expose the district to the mmposition of sanctions by the
N.I. Department of Education. Gloucester City Bd. of Educ. v. AH, et
al. ex rel. GH,, QAL DXT. NO. EDS 09165-15, 2015 NJ. AGEN
LEXIS 570, Decision on Emergent Reliof (July 14, 2015),

- Parent of a student who was claimed to be eligible for a “3504” plan
did not establish grounds for a grant of emergent relief in the fotm of an
order requiring a school district to develop and provide & “504" plan due
to the student’s emotional needs. The district established that it had re-
peatedly scaght the parent’s consent to obtain sogial, psychological and
education evaluations of the student only to have the parent refuse to
consent to such evalvations, The parent apparently also refiised to pro-
vide medical documentation concemtihg the student from any private
physictan. Since the reason that a “504" plan had not been proposed and
implemented was that the district did not have the results of the required
professional evaluations, the parent wag not entitled (o any relef. V.R.
ex rel, I.R. v. Newark Bd. of Edue,, OAL DKT. NO, EDS 06246-15,
2015 W.J. AGEN LEXIS 229, Final Order Denying Emergent Rchef
(May 8, 2015),

¥

Parent of an autistc child who suffered from chronic asthma won
emergent relief in the form of an order confinuing medical transport for
the child after a school board advised the parent that the medical
transport services previously provided were being tenninated, The board
lad offered to provide the child with an aide who would tavel on a
typical school bus with the chiid and be prepared to operate his inhaler
or administer an Epipen in the event that the child experienced an asth-
ma aftack, Because the parent had met all of the conditions for emergent
relief - including showing & risk of imeparable harm, 8 settled legal
right, a likelilood of prevailing on the merits of the claim, and hann to
the student that exceeded that which the distriet might suffer if relief was
not granted — the pareut was entitled to the order that if sought. Howev-
er, issues relating to the proposed placement of the child in a therapsutic
school for children with autism would not be considered in this proseed-
ing but in g full due process hearing, Elizabeth Bd. of Edus. v. T.D, ex
rel, E.D,, AGENCY DKT, NO, 2015 22392, 2015 N.J. AGEN LEXIS
160, Order Granting Emergent Relief (March 27, 2015).

Parents were not entitled to emergent relief pursuant to N.JAC,
1:6412.1(¢) in the form. of an out-of-district placement for their ehild,
Even if they were able to meet the irreparable hann standard based on
repression and safety issues, which were lughly cantested by the Jackson
Township Board of Educanon, the legal right underlying their claim was
far from seftled, A diserimination complaint was not appropriate for
decision by way of an apphioation of emergent relief, There were too
many materlal facts in dispute to detereine the parents® likelihood of
success. Although the facte were speculative, when the equities were
balanced, the parents would suffer greater hamn than the Board would
suffer if they were not grauted the out-of-district placement. However,
the pareats did not meet all four pronpgs of the standard required for
emergent relief, B.D, and N.D. ex rel. 8D, v, Jackson Twp. Bd. of
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Eduo.,, QAL DKT, NO. EBS 16940-14, 2015 N.J, AGEN LEXIS 20,
Emergent Relief (Janvary 9, 2015), -

‘Parent of & special needs student wag not entitled to emerpent relief
under the standards of N.JLAC. 6A:14-2 7)1, N.JAC, L6A-12.1(e),
and NJAC, 64:14-2.7(s)] in the form of returaing the student fo the
Carpentry program that he began at the Assunpink Center of the Mercer
County Technical Schools (MCTS), Pavent did not set forth facts that
demonstrated immediate need. for relief or rreparable hann that would
occur if requested relief was not granted, There were many factual issnes
in dispute regarding the nature of the program and student’s snocess in jt
so far, In addition, student continued to receive educalicnal and support
services from MCTS that were get forth in his IEP, J.G, ex rel, 1.G. v,
Hamilton Tep. Bd, of Edue, and Mercer County Technical Sch., DAL
DKT. NO. EDS 15609-14; 2014 N.J, AGEN LEXIS 805, Emergent
Relief (December 23, 2014),

Parents’ request for emergent relief fo mantan their daughter’s siay-
put placement was premature becauge the daughter had to remain in an
interim alternative educational setting yntil the etid of the 45-day remov-
al period or until 2 decision was rendered in the expedited hearing,
whichever came first, which was an exception to “stay-put’ wnder
N.JAC, 6A:14-2,7(u), In addition, the parents did not show entitlement
to emergent relief under the standards-of NJAC, 1:6A-12,1(¢) and
N.TAC, 8A:14-2,7(s), Their claims tiat the interim sefting was exclu-
sively for studenty who, unlike their daughter, were violent and that the
interim setting was “like 4 jail” without any facts supporting these
claims were insufficient to show that the danghter would suffer irrepara-
ble harm if she was not retirned to her stay-put placement, The parents
wortld have a legal right to have their dayghter retumed to the stay-put
placement if it was determined that the schaol disiviot acted lmproperly
in removing her. They did not show a likelikood of success on the merits
because they did not show that the school district lacked a preponder-
ance of credible evidence to support the removal. The daughier wonld
not suffer greater harm than the school district if she was not immediate-
Ty: returned fo the stay-put placement, RM. And V.M. ex rel, JM., v,
‘Washington Twp, Bd, of Educ,, AT, DKT, NO, EDS 15798-14, 2014
N.J. AGENLEXIS 788, Emergent Relief (December 23, 2014),

Emergent relief was denied to the parents of an 11-year-nld boy who
was removed from his 5th grade gengral edncation school placement
where he was also receiving speech-lastguage services per an IEP afier
the student brought two knives to soheol and displayed them to other
students, which removal oecurred afier the school district determined
that his conduct in bringing the knives to school was rot a manifestation
of his disability, Not only were the underlying merits of the removal
petition not properly considered on an emergent basis given the determi-
nation that the condnot was not & manifestation of the student’s disabil-
ity, but the prerequisites for emergent relief in the form of an order re-
guiring him to be retumed to his last-sgreed upon placement, receiving
speech-language services, were not met, White there teclinically was no
break in educational services within the meaning of N.J.A.C. 6A:14-
2,7(r), it was undisputed that there has been a diminished educational
benefit where, as here, the stadent was receiving only 2 hours of educa-
tional enriclment daily, Nonetheless, the district had a compelling inter-
egt in enstring the safety of the student body and of the student himself,
Because the district's sole sondition was that the student submif to a
psychiatric evaluation that cleared him to retum to school, there canuot
legitimately be irreparable harn present, and the absence of ireparable
harm meant that the criteria for ginergent relief in N.J A:C, 1:6A~12.1(c)
amd NJAC, 6A:14-27(s) had not been met. ITW. and PW. ex rcl,
M.W, v. North Brunswick Twp. Bd. of Educ., OAL DKT. NO, EDS
8938-14, AGENCY DKT. NO. 2014 21363, 2014 N.J. AGEN LEXIS
490, Decision on Request for Emetgent Relief (August 15, 2014),

The mother of an 11-year-old chitd who had been the subject of a dis-
ciplinary removal from sclhool in connection with the filing of a Harass-
ment, lindmidation and Bullying (HTB) complaint was not entitied to
emergency velief in the form of an order retirning him to scheol, First,
the mothei’s disagreement with the HIB allegations and substantiation
was not ripe for adjudication by the issuance of emergency rolief be-
cause there wag an entirely separate appeal process that applied in HIB
cases, Second, the mother did not make an adequete showing of the
elements In N.LA.C 1:6A~12.1(2) and N.JLA.C. 6A:14.2,7(). That is,

Supp. 10-2-17

the fact that school was no longer in sesslon weighed heavily against an
argranent for irreparable harm since tiere was no danger that educational
services being provided fo the child would cease or be iterrupted. Simi-
larly, the mother falled to dewmonstrate a likelihood of snccess on the
merits or that there is any legal basls (o support her underlying claim.
Finally, balancing the equities and interests of the paries, it was not
shon that the child would snffer greater harm if emergent relief was
denied. V.E. and L.B, ex rel. P.B. v, Tolowa Bd. of Educ., OAL DKT,
NO, EDS 7823-14, AGENCY DKT. NO. 2014 21292, 2014 N.J. AGEN
LEXIS, Decision on Emergent Relief July 3, 2014).

An Administrative Law Judge (AL]) concluded that all of the emer-
gent relief oriteria in NJ.A.C, 1:6A-12.1 and NJA.C. 6A:14-2.7(s) had
been mst by an application by the parent of a high school student for an
arder approving placement of the student, who was suffering from pgy-
chiatrie problems, in an out-of-state residential reatment program, The
schino! board ngreed that a residentipl frestment program was called for
but preferred that the student be placed in 4 program in New Jersey,
However, the boerd was unable to identify a single facility in New Jer-
sey that met all of the criteris of the student’s treatment plan. Because
the beard could not identify an appropriate in-state placement and be-
cause the parties agreed that the out-of-state program in fhot met those
oriferia, emergent relief was properly gramted, G.D, and G.D, ex rel,
AD, v. Brick Twp. Bd. of Edue, OAL Dk, No, EDS 2424-14,
AGENCY Did, No, 2014 20804 E, 2014 N.J, AGEN LEXIS 43, Emer-
gent Relief Decision (March 6, 2014),

Parents of a sohool aged child whe concededly suffered from multiple
disabilities were entifled fo an emergency. order issued per NJJA.C,
1:6A-12.) vader which the child would receive ten hours of home in-
struction during the 2013 extended school year (ESY) on grounds in-
clnding that the school district, by its offer to provide such instruction,
had impliedly conceded that such ESY services were propetly atforded,
Hewevet, the parents were not enfifled to an increass, to 13, of the mim-
ber of houra to be provided each week because neither of the physicians
who submitted letters in support of the parents’ request for additional
hours provided any rationale for why the munber of hours was propery
increased, S.D. and CP. ex 1el. MB,, v, Lakewood Twp, Bd. of Educ.,
QAL Dkt No, EDS $575-13, AGENCY Dkt. No, 2014 20034, 2013 N.J.
AGE(I;I LEXIS 203, Final Decision on Motion for Bmergent Relief (July
22, 2013).

Proper standard to be used when emergency relief per N.JA.C. 1:6A-
12.1¢¢) and N.J.A.C, 6A:14-2.7(8)1 is sought in connection with a pro-
posed change, by a school district, in the placement of a student under an
agreed-upon Individualized Education Prograwa (IEP) is that which is
provided in the “stay put” provisions of the Individuals with Disabilities
Education Act (IDEA), 20 11.5.C.S, § 1400, Where a school board and
the parents of the student had agreed on the placement of the student in a
private program and the student in fact had been so placed, that place-
mext was properly maintained under the “stay put” provisions of IDEA
during the pendency of any Htigation and notwithstanding any clatm by
a conly office of educetion that the placement did not satisly the so-
called “Nuples” requirements, and such placement was properly main-
tained untll any jesue regarding the program, twhether raised under
N.LA.C, 6A;14-43(0)10 or N.JAC, 6A:14-6.5 or otherwise, was de-
termined, N, W. and R.W. exrel. M,W,, v. Lakewood Twp, Bd. of Educ,,
OAL Dkt. No, EDS 9524-13, AGENCY Dkt, No, 2014-200007, 2013
N.J. AGEN LEXIS 202, Final Decigion on Motion for Emergent Relief
(July 16, 2013),

+Sehool distriot’s agreement to reimburse the parens of a disabled child
who was cligible for special ¢ducation services for tuition paid by the
parent by reason of the child’s placement in an independemt school,
which placement was wnderiaken unilaterally by the parent, did nof re-
solve any issue regarding the child’s right to attend an extended school
year (ESY) propram sponsored by that school, Not only did the agree-
ment nof establish 2 placement that wag entitled to protection under the
stafe’s “stay put” provisions in N.JAC, 6A:14-2.6(d)10 and N.JAC,
6A:14-2.7(n), but the agreement expressly disclabmed any suggestion
that the district had “agreed” to the unilateral placement, Because treat-
ment of the uniateral placement as a placement that was entitled to "stay
put’ protection wag the basis for the parent’s application for an emer-
gency order, the parent’s application did not satisfy the oriteria for such
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relief in NJ.AC, L5A-12.1(e) and N.JAC, 6A:14-2,7(5)1. KL, ex rel.
R.I. v. Berlih Bd, of Educ., GAL Dkt, No. EDS 8529-2013, Agency
Dit. No, 2013-19893, 2013 N.J. AGEN LEXIS 184, Initial Decision
(Tuly 2, 2013),

Parent was entitled to an emergent order under N.JA,C, 1:6A-12.1(¢)
granting her child the privilege of participating in iy graduation cere-
mony, The child would be irreparably harmed because denying him the
privilege to participate in graduation ceremonies would deprive Liim of
the recognition he eamed over the last four years. A manifestation de-
ternination concluded that his disability contributed to his behavior and,
thcref'ore, he could not be penalized for such, Deprwmg him paruclpa-
tion in the graduation ceremony was a form of discipline, The parent
established a likeithood of success on the imerits if the case were to go to
a plenary hearing due to the manifestation determination in his favor,
The granting of welief to the purent, on balance, would not hani the
school district, A.T. o/b/o T.G, v. Bridgeton Bd, of Educ,, OAL Dkt. No,
EDS)7063-13, 2013 N.J. AGEN LEXIS 170, Final Decision (June 6,
2013),

Mother's application for emergency relief in the form of immediate
placement of the student back in her ourrent program with appropriate
supports to allow the stdent to attend schaol in 2 wheelchair was denied
where there was 1o evidence that the student was being excluded from
her current program and placement due fo her femporaty need for a
wheelchiair and where the distriot reasonably accommodnted the stu-
dent’s needs by keeping her in her current program with seconunoda-
tiona and supporis, rendering the apphcatlon moot, “Stay put” was not
applicable because theve was no change in the student’s educalional
placement, KM, ex rel, P.T. v Pemsavken Twp, Bd, of Edue,, OAL
Dict. No. EDS 11759-10, 2010 N.J. AGEN LEXIS 599, Decision Deuy-
ing Emergent Relief (November 5, 2010),

Mother was not entitled to emergent relief it the form of a residential
program for ler moderately impaired high school student where the
evidence demonstrated that the student’s concerning behaviors, which
included ingesting potentially dangerous foods and materialy, au inabil-
ity to make good judgments, and engaging in dangerous activities, would
be adequately addressed in a self-contained class in the regular high
school, .M., ex rel, R M. v, Ramsey Bd, of Educ,, OAL Dkt. No, EDS
08067-10, 2010 N1, AGEN LEXIS 430, Order Denying Emergent Re-
Tief {August 12, 2010),

Parents of 4 six-year-old student who soffered from an nherited de-
generative retinal disease were not enfitled to emergent relief in the form
of reimbursement for tnition and transportation because the parents’
contention that the district wonld not be ready to educate the student in
accordance with the JEP, which provided for an in distret propeam with
specific modifications and aocommadations, including a certified teacher
of the blind and visually impaired, books and matedlals in Bratlle, and a
Braille enriched environment, was wmerely speculative, especially where
the district claimed that it had entered into & coufract with the Commis-
siont for the Blind and Visually Impnived and would, in fact, be ready o
provide the student with £ FAPE in accordance with fhe agreed-upon
[EP, 8N, ex rel. LN, v. Washington Twp, Bd, of Educ., QAL Dkt. No,
EDS 7992-10, 2010 N.J. AGEN LEXIS 416, Order Denying Emergent
Relief (August 6, 2010)

Mother’s apphcauon Eor an emergent order requiring the distrist to of-
fer her eight-year-old student summer tutoting o order to atow him te
enter high school inetend of repeating the eighth grade was denied be-
cause it was not likely that one month of additional tutoring wonld re-
mediate the stdent’s academic deficiencles. Additionally, a plenary
hearing was the appropriate forum in whiclt to address the sident’s
extensive problems where the real issue presenied was not promotion to
ninth grade, but rather the student’s long-term educationsl succoss, 8.C.
ex rel, 1.C. v. Warren Hille Reg’l High School Bd, of Edye., QAL Dkt
No. EDS 07414-10, 2010 N.J, AGEN LEXIS 397, Order Denying
Emergent Relief (July 22, 2010),

Mother of a five-year-old student who was previously classified as “a
preschiool child with a disability” was not entitled to emergent relief in
the form of ant extended school year whete she failed to show that the
IEP’s proposal of 30 minutes per week of speech-language therapy dur-

ing the smmer, a8 opposed to two hours per day that he received the
previons two summers, would have-resulted in irreparable harm, M.H.
ex rel. G.H. v. Jackson Twp. Bd, of Edus.,, OAL Dkt. No. EDS 7215-10,
2010 N.J. AGEN LEXIS 324, Order Denymg Emergent Relief (July 19
2010).

Parents were not entitled {o emergent relief in order to gllow (heir
daughter to graduate where they failed to show that their claim was sef-
tled and that they were likely to prevail on the merits as the student had
failed a mumber of clagses and simply did not mect the gualifications to
eam the right to praduate, The parents’ claim that the student was being
excluded from participating in the graduation solely by reason of her
disability, ADHD, was disputed, C.E, ex rel, N.E. v, Lawrence Twp. Bd,
of Educ., OAL Dkt, No, EDS 6067-10, 2010 N.J, AGEN LEXIS 457,
Order Denying Emergent Relief (Tune 17, 2010).

Mineteen-year-old student classified as eligible for special education
and related services under the category of Trawmatic Brain Injory was
properly set to graduate whete he had nlready completed five years of
high in order to allow him to transition from college preparation ¢lasses
to yocational classes, had earned the requisite credits o graduate, and
there was no indication that a sixth year of high school would have been
beneficial to hint in any way, N.W, v, Bast Orange Bd. of Edue., OAL
Dkt. No, EDS 602510, 2010 N.J, AGEN LEXIS 299, Ordcr Denymg
Emergent Relief (Tune 16 2010},

Mather's application for emergent relief to allow her son to attBnd his
sénior prom was dended because failure to attend prom would not result
in irreparable hanm and the evidence demonstrated that the student had
acquired the requisite number of disciplinary “points” fo exclude him
from all extraciuricular activities, The Administrative Law Judge was
ot in & position to evaluate the merits of each of the poinis the student
had acquired over the year. KB, ex rel. Q.B. v. Moorestown Twp. Bd. of
Edug,, OAL Dkt. No. EDS 4416-10, 2010 N.J. AGEN LEXIS 244 Or-
der Denymg Emergent Relief (May 14 20103

Mother of 3 multiply disabled student was not entitied fo emergent re-
lief in the form of a residential prograin for the studesnt because the func-
tional behaviora! analysis submitted in support of her application did not
include a speoific recommendation for a residential program or an ex-
pert’s apition or report on the issue; it was irmpossible (o make determi-
nations, based upon the mothar’s submissions, that the existing IEP was
inadequate or that the TEP needed to be revised to provide for a residen-
tal program. 8.B. ex rel. J.B. v. Hanover Patk Reg'l High School Dis-
trict Bd. of Educ.,, OAL Dkt. No, EDS 01696-10, 2010 N.J. AGEN

LEXIS 126, Order Denymg Emergent Retief (March 1,20100,

Petitioners were not entitled to the ptior “stay put” hecause they en-
fered into a subsequent Seftlement Agreement, which terminated and
superseded. their right fo the 2008-2009 “stay put” IEP; additionally,
petitioners were not entitled to the temporary program and placement set
forth in the Settlement Agreement, which was explicitly stafed to termi-
nate effective October 30, 2009, C.T, ex rel. LH. v. Cherry Hill Twrp.
Bd, of Educ., QAL Dkt, No, BDS 10558-09, 2009 N.J. AGEN LEXIS
770, Emergent Relief Decision (November 9, 2009),

Petitioners were entitfed to a “stay put” order where nothing in the
record showed that the district obtained final consent from the parent for
their proposed placement changes for. the sindent, nor did the record
show that they invoked the IBP process ag set forth in sfammte.or regula-
tions to implement their proposed changes, while the district may have
been attempting in good frith to work with the parent and resolve the
placement issue, it did not appear that it took the necessary steps to vali-
daie the changes it was attempting to implement, LM, exrel. P.M. v,
Robbinsville Bd, of Educ, QAL Dkt No. EDS 10356-09, 2009 N.J,
AGEN LEXIS 710, Emergent Relief Declsion (October 13, 2009)

“Stay put” does not apply where the school district and the Pa:cuts
have expressly agreed to resolve the very issue within the IEP process,
DH, ex rel, MH, v. Somerset Hills Regional Bd, of Edue,, OAL Dkt
No, EDS 8743-05, 2009 N.J, AGEN LEXIS 690, Emergent Relicf Deci-
sion (Qctober 2, 2009),
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Mother was not entitled to emergent relief, seeking change of place-
ment from home instruction to the district’s high school becanse imepa-
table harm was not established as long zs the distrdet was providing the
student with home instruction for eacly of the four courses that he was
supposed to be taking; if snch instruction was not being provided, the
district had to take whatever sieps were necessary to ensire that he was
not falling further behind by not recoiving the education to which he was
enfitled, Additionelly, the mother failed to demonstrate that the legal
right to her claim was sertied, especially where the district provided the
mother with adequaie notice of the IEP mecting, which she could not
attend, provided her with the IEP that was creaied at that meeting, re-
viewad the IEP with her at & subsequent meeting, and followed up the
meeting with her by sending a lefter confirming that the need for an out
of district placement was part of the IEP for 2009-2010; since the mother
did not teke action, such ag requesting mediation throngh due process
before the fifteenth day after the IEP yas sent to her, the IEP was in-
plemented without her signature and went info effect, indicating place-
ent of the student out of district and home instruction became the “stay
puf” placement pending a detennination of where he would be placed for
the school year, A.D, ex rel, LD. v. Cherry Hill Twp.-Bd. of Edoc., QAL
Dkt. No. EDS 10009-09, 2009-N.J, AGEN LEXIS 680, Einergent Relief
Decision (September 25, 2009),

School district was not entitled to erergent relief modifying the “stay
pui” placcment of a six-year-old special education student because, alt-
hough the affidavits and sypporting documents presenied by the district
described bekaviors by student in his kindergarten cluss and the district’s
attempts to deal with them, those bekaviors were present during the
pendency-of the proceeding and the district did not file its emergent
application until nine months into this matter; the district’s application
did not coulain current informatioi on the behavior and, while the dis-
frict was not to be faulied for attempting to address possible future be-
havioral problems that the studesit might exhibit in the school year, the
information presented iu its emergent application did not meet the stand-
ard for sefting aside the “stay put” placement. A.C. ex rel. D.F. v, Col-
lingswood Borough Bd, of Educ,, QAL Dkt, No, EDS 589-09, 2009 N.J,
AQGEN LEXIS 737, Emergent Relief Decision (Septemnber 17, 2009),

Although parents -may not have timely requested mediation or due
process within the time limits.set forth in N.JA.C. 6A:14-2.3, the Failure
to strictly comply with the regulation did not necessarily preclude par-
ents and children from receiving its “stay. put” protection, especially
where the parents never signed the TEP, advised the district that they
were not comfortable with the placement, and expressed a desire to seek
another placement, The district was, therefore, on notice of the parenis’
disagreement with the placement, C. 7, ex rel. J.H, v. Mapnolia Boro Bd,
of Edug,, OAL Dkt. No, EDS 8945-09, 2009 N.J, AGEN LEXIS 623,
BEmergent Relief Decision (September 11, 2009), . .

‘Mother was entitied to emergency relief removing her son from An-
cora Psychiatric Hospital, to Bancroft’s Lindens Neurobehavioral Stabi-

lization Program, a program for youngsters with severe behaviorat disa-

bilities; there was evidence that Ancorg was ill-equipped to address the
son’s behavioral problems and that he wag at substantial risk of physical
hatm by himself or others at Ancora, Additonally, thero was a legal
right underlying mother’s claim, the mother would likely obtain residen-
tin} placement for her son at a due-process hearing, and the sow would
suffer greater harm than the board would suffer if the requested relief
was nof granted, C.B. ex rel. C.B, v, Jackson Twp. Bd, of Bduc., QAL
Dkt, No. EDS 4153-09, 2009 N.J, AGEN LEXIS 592, Emergent Relisf
Decision (September 9, 2009, : -

Parents were not eutitled to emergent relief in their action seeking
promotion of their child to seventh grade where the parents failed to
provide any precodent showing that a grade promotion could be brought
about through emergent relief, especially where courte give substantial
deference 1o school boards on issnes of promotion and retention; grant-
itng such relief withont a fill ‘evidentipry hearing would have beon al-
most impossible. R.L, ex rel. E.L. v. Holmdel Twp. Bd. of Edue,, OAL
Dkt, No, EDS BR11-09, 2009 N.J, AGEN LEXIS 581, Entergent Relief
Degision. (September 2, 2005), : ; P :

Parents of a disabled student were not entitled to emergeney relief in
the fonn of transportation for the student to attend an extended school

year progrant beoause there was & material factal dispuie as to the sval-
uations and services to which the student wag entitled and there was no
settled legal night for the siudent fo receive transpartation to and from
the out of district ESY programs in the afternoon, C.T, ex rel, JH, v.
Magnolia Borougly Bd. of Educ., OAL Dkt. No, EDS 8278-09, 2009 N.J,
AGEN LEXIS 508, Emergency Relief Decision (July 22, 2009),

Parents of a 19-year-old student with Asperger’s Syndrome were not
enititled 1o emergent relief in the form of an extended school year where
the evidence revealed that the student was already attending the summer
program. and the only thing at issne was who wag responsible for.pay-
ment; the student would not suffer irreparable harm because he was
already recejving the service. J.D. v. West Windsor-Plainsboro Regional
Bd. of Edue.,, OAL Dkt. No, EDS 8122-09, 2008 N.J, AGEN LEXIS
497, Emergency Relief Decision (July 13, 2009),

Parents of a disabled student were not entitled to emergent relef in
the forn of an extension of an already seheduled extended school year
(ESY); while ESY programs were typically in place to deal with the
regression end recoupment issue that was especially important with
regard to special education stadents, there was no showlng that adding
an additional two or three weeks to the already scheduled five weel ESY
session was warrented by the unique needs of their child, 1.5, exrel, C,8,
v, Middletown Twp. Bd, of Educ,, CAL Dkt, No, EDS 8023-0%, 2009
N.J, AGEN LEXIS 453, Emergency Relief Decision (July 1, 2009),

‘Where & district demonstrated that it was in the process of evaluating
a 17-year-old student vpon his mother's concerns that he hed a drug:
problem, the mother was not entitled to emergent relief to have her son’s
IEP include a summer internship/employment placement because the
miother failed to demonstrate that he would suffer jrreparable harm if he
did not attend a sbmumer school program, AD. ex rel, TW. v, West
Morris Regional High Bd, of Educ,, OAL Dkt. No. EDS 7181-03, 2009
N.J. AGEN LEXIS 457, Emergency Relief Decision (June 24, 2009),

. Parent’s request for emergent relief to allow her homebound instruet-
ed 14-year-old autstic son fo participate in an eighth prade “step up”
ceremony was denjed because participation in such an event was a privi-
lege not a right; additionally, the district had not yet determined that the
siudent’s behavior no longer posed a substantial risk to himself and
ofhers, I, W. ex rel. D.W. v. Glassboro Twy. Bd. of Educ., CAL Dkt No;
EDS 4592-09, 2009 N.J, AGEN LEXIS 456, Emergency Relief Declsion
(June 18, 2005),

School district®s decision to prohibit a student from participating in
graduation ceremonies due to his failare to achieve 20 credits of English,
no matter how regrattable and unfortunate, could not be disturbed where
attendance at graduation was a privilege, not a right, and, therefore,
coukd not result in irreparable hami, the student’s claim that he conld not
pass the class becanse he was suffering from depression wae not sup-
potted by the record, especially where he was passing bis other classes,
8.8, v. Robbinsville Bd, of Bdue.,, QAL Dkt..No, EDS 4959-09, 2009
N.J. AGEN LEXIS 435, Faergency Relief Decision (Tune 17, 2009),

Parents of n disabled high school senior, who was not allowed to par-
tHeipate in Senior Fest activities as part of a disciplinary measure because
of hig multiple suspensions, were not entitled to emergent relief to allow
the student to participate because, especially where participating in such
activities was a privilege and not a right, the parents failed to demon-
strate that the student would puffer irreparable harm if the requested
relicf was denied: additionally, there were subsiantial facta in dispute as
to whether any of the four suspensions given were given in ¢mor and it
was imperative for the distriot to maintain the integrity of its disciplinary
process, ML, ex rel, 8L, v, Ewing Twp. Bd. of Educ., OAL Dkt, No,
EDS 495009, 2009 N.J, AGEN LEXTS 454, Emergency Relief Decision
(June 15, 2009),

. Parents of a S-yoar-old disabled student were entitled to amergent ro-
lief requiring the Board to fully implement the student’s 1EP, including
its requiretent that the student receive five hours per week of individu-
alized services from an educational consulting program; the student was
showing sigus of distress from the change in schedule and he had a set-
tled legal right to the program under the [EP, O.U ex rel. S.U. v. Cherry
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Hill Twp, Bd. of Educ,, OAL Dkt, No. EDS 578-09, 2009 N.J, AGEN
LEXIS 78, Emergency Relief Decigion (March 9, 2009).

As an eight-year-old student classified with a specific iearnmg disa-
bility was prcseutly belng atforded en educational program in the third
grade, to which her parents agreed, if her program was proven 10 be
nadequate in a plepary p:oceedmg, then the demonstrated harm ecnld
be remedied in part by compensatory eduostion, In the megntime, the
student would not suffer irreparable harm if she was not immediately
placed in second grade while an appropriate permanent placeraent was
determined and it might be more hamfil to place her back in second
grade for a limited time if the witimate conclusion came to be that she
was appropriately placed fn the third grade, H.B. ex rei. A.B. v. Mantua
Twp. Bd. of Educ., QAL Dk, No, EDS 8728-08, 2008 NJ, AGEN
LEXIS 851, Emergent Relief Decision (October 3, 2008),

Parents were not granted relief on behalf of their son with reading,
learing, speech/language, and rhythm disorders and several medical
concems tncluding chronic asthita and anxiety, for temporary placement
by the board of education of their son 1 a special school for the start of
his first year of high school, yntil a determination was made as to an
appropriate permanent programn and placement, The student’s attendance
“school avoidance” and behavioral issues had to be addressed so that he
would go to school and sit-in and participaté in class, and until that time
liec would not suffer irreparable hann if he was not placed immediately at
the special school, nor would he suffer greafer harm than the district
board of education would suffer if the requested relief was not granted,
KK, ex rel. CK. v, Summit Bd. of Edne., QAL Dkt. No, EDS 09802~
08, 2008 N.J. AGEN LEXIS 811, Emergent Relief Final Decision (Au-
gust 28, 2008),

Parents were not granted reliaf on behalf of their son with readiug,
hearing, specclvlanguage, and thythm disorders and several wnedical
concerns including chronic asthma and anxiety, for temporary placement
by the board of education of their son in a special school for the start of
big first year of high school, undl a determination was made as fo an
appropriate permanent program and placement, The parents’ legal rights
were not seftied nor was their likelihood of prevailing on the merits of
the underlying claim, particularly since the board had been prevented
from following through with searches for a placement that incorporated
an academic and therapeutic program and support services to address the
sont’s emotional, behaviaral, and educational needs and the parents re-
fused to sign releases to allow the son’s records to be distributed to pos-
gsible placement locations, XK, ex rel, CX, v. Summit Bd, of Edue,
OAL Dkt, No. EDS 09802-08, 2008 N.J, AGEN LEXIS 811, Eiergent
Relief Final Deciston {Angust 28, 2008).

Board of education’s willingness to place 16-year-ofd student classi-
fied as “emotionally disturbed” at a private high school with restriction
that student not perticipate in three football games against howe town-
ship’s schools, was appropriate considering student’s past assanit against
his forer football coach. Student would not suffer irreparable haon by
missing three games during the football season and, considering the past
assault, it might be more harmful to the student if hc did play those three
games and did not learn that his actions had consequences. AR, €x rel.
AR, v. Hamilton Twp, Bd. of Bdue,, OAL Dkt, No, EDS 8370-08, 2008
N.J. AGEN LEXIS 826, Emergent Relief Decision (August 25, Z008),

Emergenoy relief denied, ag student was already enrolled in the sim-
et prograny, so the matter-was really one for reimbursement; in addi-
fion, there was no cwrrent evidence. in the record to show the nature or
extent of skill tegression by the student during the two-tonth hiatus
from the 10-nronth Transition to College Program, T.D, and G.D, ex rel,
G.D, v. Winslow Twyp..Bd, of Educ,, OAL Dit, No, EDS 4871-08, 2008
N.J, AGEN LEXIS 491, Emergent Relief Deciston (Tuly 8, 2008),

Emergent relief denied where parents requested that kindergarten stu-
dent’s one-to-one aide remain entirely focused on the student, who suf-
fered from a sedous peanut allergy, rather than drawing back info a
shadow tole and also assisting other students as necessary, Parents did
not satisfy the irreperable harm element of the emorgent relief fest, given
the vice-principal’s credible testimony that the shift in approach by the
aids had not diminished vigilance concerning food safety in the class-
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room, DM, and 8.C, ex rel, MM, v, Howell Twp. Bd. of Educ,, OAL
Dkt, No. EDS 4324-08, 20608 N.J, AGEN LEXIS 349 (June 2, 2008),

Student’s failure to pass six subjects rendered him ineligible to partic-
ipate in sohool nmsical in which he played the lead role; student (classi-
fied as Specific Learning Digability) was not entitled to emerpent relief
notwithstanding his mother's claim that school ncied arbitracly when
deciding fo prevent student from performing in the masical, School
regulations were clear and student failed classes doe to his failure to do
his homework, not due to school's failure fo abide by sindent’s IEP—
school provided modifications and sccomntodations required; specifical-
Iy, evidence existed that school wmoenitored student’s progress and pro-
vided him extra time to complete his assigimnents, AP, ex rel. LT, v,
Fair Lawn Bd. of Bduc., OAL Dkt. No, EDU 3670-08, 2008 N.J. AGEN
LEXIS 207, Bmergent Relief Decision (March 25, 2008),

Einergency relief denied conceming high schoof senjor's ineligibility
1o participate ag lead in the school musical due to his failing two counrses;
1o evidence existed thaf the school fatted (o provide the modifications
and accommodations required in his TEP, and the reason the student
fatled his science and history classes was becanse he failed to do his
hotmework. AP, exrel LT, v, Fair Lawn Bd. of Educ., OAL DKT. NO.
EDS 3669-08, 2008 N.J, AGEN LEXIS 204, Final Decision (March 23,
2008).

Mother of g 19-year-old student with several disabilities, including
Down syndrome, sutism, and epllepsy was not enfitled to emergency
relief becanse there was an obvlous dispute between the parties concern-
ing the adecquacy of the student’s out of district placement and resolution
of the dispute required consideration of fact and opinien evidence in a
plenary proceeding; additionally, even the mother’s expert opined that
corpensatory education was a possibility, which refuted the idea that
failure to grant relief would result in irepurable harm, LK, ex rel. AKX,
v. Cherry Hilt Twp. Bd, of Educ,, OAL Dkt. No, EDS 859-08, 2008 N.J.
AGEN LEXIS 164, Decision an Apphcatlon for Bmergeucy Relief
(March 10, 2008},

In a dispute betweeu two municipakities within a county over the
amowt of fyition and credits that were owed between the municipalities
over mulfiple school years, the municipalities conld nof expect & disposi-
tive tuling from the County Superinfendent after they submiited the
disputes {o mediation end mediation proved fo be unspecessfil, Bd, of
Educ. of the Borough of Mountainside, Union Caty, v, Bd. of Educ, of
the Twp, of Berkley Heights, Union Cnty,, QAL Dkt. NO, EDU 9700~
06, 2008 N.J, AGEN LEXIS 1504, Final Decision (January 17, 2008),

Parents of a severely autistic B-year-old stdent were not entitled to
emergent relief where the parties agreed that the student nesded home
training and the district was actively seeking a replacement for the home
teainer who quit; there was no evidence of recalcitrance, and compensa-
tory education was available for time lost, L.B. ex rel M.B. v. Ocean
Twp. Bd. of Educ,, QAL Dkt. Ne, EDS 8974-03, 2005 N.J. AGEN
LEXIS 932, DeClsmn Deuymg Emergent Relief {December 27, 2007).

Parents’ emergency request for temporary placement of twitl daugh»
ters requiting speech and language services in 2 sixth grade mainstream
environment with appropriste support was dended where (here was no
evidence that either child would suffer irreparable educntional hanm if
not placed in the sixth grade during the pendency of the due process
petiions, E.B. and M.B. ex rel. 8.B. v, Alpine Bd, of Educ,, QAT, DKT.
NO. EDS 12330-07 & EDS 1233107, 2007 N.J. AGEN 'LEXTS 833,
Emergent Relief Deciston (Dacember 21 2007), :

Parents’ motion for emergent relief to include a behavior‘analyst in
their autistic son’s IEP was denied where they failed to show that, when
the case was fully heard, they had a probability of prevailing on fheir
underlying claim; there were substautipl material issues of fact in the
case because, alth{mgh the teachers recogunized the student’s lack of
soclal gkills, ﬁmy believed le made satisfactory educational progress to
contine to pa:ticipatc in the general edacation setting, W3, ex rel, W.S.
v Metuchen Bd, of Educ, QAL Dkt. No, EDS 8820-07, 2007 NJ.
AGEN LEXIS 742, Decision Denying Emergeu‘t Relief (Novcmber 15,
2007,
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'Parents of seven-year-old ohild who received special education due to
blindness and cersbral palsy were granted a stay-put order continuing
placement of their child at her school pending & determination as to her
appropriate placement. The last IEP was still in effect at the time of ths
dispute over the proposed new IHP and the parents were under no obki-
gation 1o demonstrate entitlement to emergent relief. S.A. ex rel. N.A. v,
West Windsor-Plainsboro Bd, of Edue., QAL DKT. EDS 8094-07, 2007
N.J, AGEN- LEXIS 650 Fira} Decision (Scptember 27, 2007).

Parents of a lO-year-old lcammg disabled child were entitled o &

“stay-put” order aflowing the student to continue to attend a private
schoal pending n pletary hearing becanse the last IEP wag still in effect
at the time of the dispute over his new JEP, When an IEP had vet to be
implemented, the cutrent educational placement was the one in place
goveming the education of the child at the time of the dispute. M.L, ex
rel, RH, v, Beverly City Bd, of Educ., OAL DKT, EDS 6637-07, 2007
N.J. AGEN LEXIS 622, Final Decision (September 7, 2007),

- Parenss of a 13-year-old autistic child were granted a terporary order

for & “stay put” of a one-on-one Applied Behavioral Analysis shadow o
implement the child’s behavior program pursuant fo her IEP where the
usual prerequisites of injunctive relief. such as irreparable harm and a
likelihood of prevailing on the merits of the underlying claim, were not
tedquired in an emergent relief hearing regarding a student’s placement
pending a due process hearing, E.B. ex rel, HB. v, Glassboro Bd. of
Educ., QAL DKT. EDS 6554-07, 2007 N.J, AGEN LEXIS 714 Fma]
Declslon (August 23, 2007). :

Emergent relief rcquest was granfed involving tha services to. be pro-
vided by an identified autism expert for a- certain period pursaant to a
child’s Individualized education prograni {IEP) to provide for the appro-
priate sarvices for the child and to avoid the specter of substantial poten-
tial of regression. Although there appeared o have been an agreement
about the projected and anticipaied redycing role of the expert during the
course of the scademic yenr and as part of the 1EP created for that pyr-
posg, 8 break in services would ocour in the delivery of services if they
were not so provided by this expert and frreparable harm would occur if
the requested relief was not graneed, F.M. ex rel EM,, GAL DKT. NO,
EDS804900-07, 2007 N.I.' AGEN LEXIS 1270, Emergent Rellcf Deci~
sion (Tuly 13 2007)

- Request for el smergency order amending student’s IEP to prowdc
for an extended school year was denied where the parent failed to meet
the standards of NJ.A.C. 116A-12.1 and could not demonstrate that he
could prevail -on the clainy, student had successfully completed seif-
contained sighth-grade class, HP, ex rel. W.P, v. Cherry Hill Twp, Bd.
of Educ,, OAL Dkt. No. EDS.4662-07, 2007 N.J, AGEN LEXIS 441,
Fmal Decision (July 3, 2007),

Emergency relief for twelﬁh—grade student to paruolpate in ﬁxe Pro-
cessmuai on graduation day was denfed, where fhe student had heen
placed in the Aliernative Education ngram six times during the school
year based on his discipline report and was failing English; parent failed
to show that the board acted arbitrarily and outside the seope of its dis-
cretionary authority in barring the student’s participation, M.H, ex rel,
G.S. v. Deptford Twp..Bd, of Educ,, QAL Dkt. No, EDS 4282-07, 2007
N.J. AGEN LEXIS 408, Final Decision (June 12, 2007),

.. High schoot student with lengthy digciplinary history, who was ¢lassi-
fied as emotionally disturbed, was denied an emergency arder permitting
him to receive his diploma during graduation ceremonies and attend the
senor pront; school board’s disciplinary poiicy permitted it to' resoind alf
gradnation-related privileges for miscondact and the policy was wni-
formly enforced. T.S. v. Jackson Twp, B&. of Educ., OAL Dkt. No. EDS
4113-07, 2007 NJ AGEN LEXIS 284, Final Degigion (May 25 2007).

.Where. a student, who bad been is fhe school dlsmct for two years,
wag failing and hed presented behavioral problems, the school district
was entitled to emergency relief requiring psyehiatric, psychological,
educational, social, and speech and language assessments, and ordering
the student's parents to cooperats, Edison Twp. Bd, of Educ, v. M.B,
and P,B, ex rel, M.B,, OAL DKT, NO, EDS 2319-07, 2007 N.J. AGEN
LEXIS 181, Final Devigion (April 11, 2007),
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Purent of & 13-year-old severely autistic ohild with epilepsy was un-
suocessful in geeking emergency relief for an interim residential place-
ment because, although the disitlot agreed that in light of the student's
significant behavioral needs and constant need for swpervision that a
residential placement would bo nvestigated, the parent’s fear of losing a
spot at g particular school wag not "irreparable haon” where there was
o elenr showitig that the school was the only appropriate placement
available, ML, ex rel, R.L, v. Marlboro Twp. Bd. of Educ., OAL DKT,
EDS 631-07, 2007 N.J. AGEN LEXIS 120, Final Decision (March 14,
2007,

Parents of a disabled child were not entitled to an emergency stay-put
order 1o keep their child in 2 private out-of-district school that had dis-
wissed their child for behavioral lssues where they fatled to demousirate
irrevocable or irreparable harm if their request was not granted and
where the record revealed that the student expressed swicidal ideations at
the notion of being forced to stay af the school, LR, exrel, T.R, v, Som-
ervitle Borough Bd, of Educ,, CAL DKT, EDS 8134-06, 2006 N.J,
AGEN LEXIS 893, Fina Decision (Qctober 18 2006),

When analyziig a requast for a “stay-pul” ordcr, the criteria set forth
in N.JA.C. 1:6A-12.1(e) for granting emergent relief are inapplicable,
the federal IDEA stay-put provision in 20 U.8.C,A. 1415 is unequivocal
and mandates that “fhe’ child ghall remain in the then-curtent educational
placement.” R.B, aind C.B. ex rel. A.B, v. Great Meadows Reg’l Bd, of
Educ., OAL DKT. NO, EDS 10163-06, 2006 N.J. AGEN LEXIS 894,
Emergent Relief Decigion (October 12, 2006), :

Bmergency relief granted, orderitg the retum of a commumication im-
paited seventh-grade student to middle sohool after he was involved in
an incident in which students were mnning in the haliways, causing a
teacher to fall down; parent satisfied all four prongs of ths {est under
NJAC. 1:6A-12.1, where the student would suffer irreparable harm if
not penmitted to retumy, he had a legal rght to attend schiool and receive
a FAPE, there way a substantial likelihood 'that the penalty against the
student was excessive, given the student’s uncertain role in the incident,
the lack of intent to hawt anyone, and the five-day suspension to anather
student acting in an identical manner, and more harm would result fo the
student then the district if the relief was not granted. TG ex rol CR. v,
Mount Laurel Twp. Bd, of Educ., OAL DKT. NO. EDS 2878-06, 2006
N.J. AGEN LEXIS 437, Final Decision (May 19, 2006).

Emergent relief granted for one hour of social skills training per week
as parf of the interim home instruction being offered & 13-year-old stu-
dent, whose parent had withdrawn him from an oot-of-district placement
due to alleped use of physical restraint; other issues necessitated a fufl
hearing, RK, ex rel, SK. v. Medford Twp, Bd, of Edne,, QAL DKT.
NO. EDS 2145-06, 2006 N.J. AGEN LEXIS 259, Emergent Relief Deci«
gton (March 31, 2006}

Requirements of N.JA,C. 1:6A~12 must be read in the conjussctive
and not the disjunctive; if' a petitioner faiis o meet the criteria of one of
the four enumerated considerations, the request for emergency relief
must be denied, RK. ex rel, 8.X, v, Medford Twp. Bd, of Educ., OAL
DKT, NQ. EDS 2145-06, 2006 N J. AGEN LEXIS 259, Emcrgent Relief
Decision (March 31, 2006),

Parents who sought an emergency order tenuinating the use of a hel-
met on their six-year-old autistic son at school were denied relief where
they. failed io establish irreparable hann, D.B. ex rel, C.B, v, Bemards
Twp, Bd, of Educ., OAL Dkt. No. EDS 412-06, 2006 N.J. AGEN
LEXIS 240, Finat Decision on Emergency Relief (February 23, 2006),

Parents faited to satisfy all of the critetia of NJ.A.C, 1:6A-12,1(e) for
the issuance of an emergency relicl order in their bid for a “stay put”
order that would maintain their child’s status as an out-of-district tuition
studeit at 8 high school where leffers between the school and the parents
did not amount to a contractual agreement giving rise to any obligation
an the part of the high school to accept the student for any subsequent
year, AR and S.E, ex rel. A.E. v, Englewood Cliffs Bd, of Educ,, CAL
DKT, NO, EDS 09756-05, 2005 N.J; AGEN LEXIS 488, Final Decision
(August 30, 2005),
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Child’s need for immediate placement in private school warranted
emergency relief. J.G. v. Franklin Township Board of Education, 57
N.JLARZ2d (BDS} 13,

Child's grade placeiment was not issue subject to grent of emergency
relief. T.R., v. Mt. Olive Board of Education, 96 N.JLAR.2d (EDS) 125,

Emergency selief was inappropriate remedy for student denied access
to educational program based on allepation of theft, T.8, v. Lenapz Re-
gional High School District Board of Education, 96 N.JLAR.2d (EDS)
122,

Ewmergency relief request denied when change of clagsroom location
was found not to constitite change of program. C.M. v, Elizabeth Board
of Education, 96 N.JLA.R.2d (EDS) 75.

Emergency implstentation of home schooling plan provided satisfac-
tory interim education for mentally handicapped student during penden-
oy ‘of mediation process. M.F, v. Toms River Regionat Board of Educa-
tior, 96 N.J.A.R.2d (EDS) 67.

Ewergency reHef allowing classified student to participate in inter-
scholastic spoits denied when clagsified student making good academic
progress without requested relief. N.W. v. Brick Township Board of
Education, 96 N.J.A R.2d (EDS) 36,

School board’s request for emergency relief to implement special ed-
ucation services granted where reasonable probability of board prevail-
ing on merlts existed, Bergenfield Board of Education v, CW,, 95
NJAR.2 (EDS) 19,

Emergency relief was not available to provide a sign-language inter-
preter to a4 liearing impaired student attending a private school while
residing in district, M.S. v, Washizgton Township Board 95 N TAR2d
(EDS) 253,

Possible adfustment of computer program for multiply handicapped
child’s home wse was more appropriately addressed by agency than by
emergent relief, M.S, v, Mount Laurel Board, 95 N.J.A R.2d (EDS) 220,

Adult classified special education student with disciplinary problems
was precluded from attending Senior Prom, P.P. v. Westwood Board, 95
N.JAR.2d (EDS) 165,

Escalating misconduct warcanted hoine instruction pending out-of-
district placement for behavioral modification. West Windsor v. 1.D,, 95
N.IAR24 (EDS) 146,

Home instruction pending out-of-district placement for dismptive
emotionally disturbed student was necessary, Tinton Falls v, K.C,, 95
NJ.AR2d (EDS) %6,

Harassment required removal from special edycation class ahc% place-
ment i comperable mainstream class. P.D. v, Hasbrogck Heigats, 95
N.IAR.2d (EDS) 5.

Motlier’s request for emergenoy relief to allow her 18-year old son to
attend senior graduation ceremonies denfed, AY, v, Millville Bnard of
Education, 94 N.JAR.Zd (EDS) 132,

Dende! of emergency relief) spectal education program provided by
Board of Education was adequate. KLM,C. v, Clearview Regional Board
of Education, 94 N.J.AR.2d (EDS) 95.

Unresolved issuc of domicile prevents grant of emetgency petition for
enrobiment. RR. v, Treebold Regional High School District, 94
N.JAR2d (EDS) 38,
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SUBCHAPTER 13, PREHEARING CONFERENCES

1:6A-13.1 Prehearing conferences

Prehearing conferences may be scheduled in special educa-
tion hearings,

Amended by R.2005 d,261, effective Augnst 15, 2003,
See; 37N.JR. 559(a), 37 N.J.R. 3033(a).
Substituted “may™ for “shall not”,

SUBCHAPTER 14, CONDUCT OF CASES

1:6A-14.1 Procedures for hearing

(8} To the greatest extent possible, the hearing shall be
conducted at a time and place convenient to the parent(s) or
guardian

(b) At the hearing, parents shall have the right to open the
hearing fo the public, and to have the child who is the subject
of the hearing present.

(¢) A verbatim record shall be made of the hearing,

(d) The judge’s decision shall be based on the preponder-
ance of the credible evidence, and the proposed action of the
board of education or public agency shall not be accorded any
presumption of correctness. '

Amended by R.1992 4,331, effective September 8, 1992,
See; 24 NIR, 1936(a), 24 N.LR. 3091(a). .
Deleted (c); redesignated (d)-(e) as (c)-(d)‘

C.‘ase Notes

Given the finding by an ALJ thet a school district should not have
suspended a special education stdent for “terroristic threats” because
there was no proof offered to suppost the clgims, his parents werg enti-
tled to an order expunging any reference thereto made in the sirdént’s
records or any other records mainfained by the district, C.H, exrel. M.H,
v. Salem City Bd, of Educ., CAL DKT, NO, EDU 01733-16, 2017NI
AGEN LEXIS 361, Inital Decision (May 31, 2017).

Patext failed to meet her burden of proof by showing throngh a pre-
ponderance of credible evidence that her 10-year-old autistic son was
entitled to compensatory education in the form of an additional seven
hours & week of Applied Behavior Analysis where the parent’s expert,
though advised of the issue she was being refained to give an opinjon,
failed to include in her report or addendum a recommendation of an
additional seven hours of ABA home therapy. 8.1.B, ex rel, 8B, v, Had-
donfield Borough Bd, of Educ., OAL DKT, EDS 6842-03, Final Deci-
sion (December 19, 2005),

1:6A-14.2 Fxpedited hearings |
(a) An expedited hearing shall be scheduled

1. At the request of a board of education or public
agency if the board of education or pyblic agency main-
tains that it is dangerous for the child to be i the current
placement; or

2. At the request of a parent if:
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i, The parent disagrees with the determination that
the pupil’s behavior in violating school rules was not a
manifestation of the pupil’s disability; or -

ii, The parent disagrees with an order of school per-
sonnel removing & pupil with a disability from the pu-
pil’s current placement for mote than 10 days or a series
of removals that constitute a change in placement pursy-
ant to 34 CFR 300,536 for a violation of school rules,

{b) Upon receipt of a request for an expedited hearing that
meets the requirements of (a) above, the representative of the
Department of Education shall contact the parties and the
Clerk to: |

1. Determine whether both parties request mediation;

2. If both parties request mediation, schedule the dates
for the mediation and for the hearing; and

3 I mediatlon is not requested, schedule dates for the
heanng

(c) The hearing date for the expedited hearing shall be
conducted within 20 school days of the heating request,

(d) In an expedited hearing:

1. A written decision shall be issued by the judge and
- mailed by the Office of Administrative Law no later than
10 school days of the completion of the hearing,

(e) In an expedited hearmg pursuant to (2)1 and 2ii above,
the judge may:

1. Return the child with a disability to the placement
from which the child was removed if the judge determines
that the removal was a violation of 34 CFR 300.530 or that
the child’s behavior was a ma.mf‘estatzon of the child’s dis-

g abxhty, or

"2, Order a change of piacement of the child wnth a dis-
ability to an appropriate interim alternative educational set-
ting for not more than 45 calendar days if the judge deter-
mines that maintaining the current placement of the child is
substantiaily likely to result in injury to the child or to oth-
ers, . oo

H Placement in an interim alternative placement may not
be-longer than 45 calendar days. The procedures set forih in
this section for such placement may be repeated as necessary,

New Rule, R.2000 d.94, effective March 6, 2000.
See: 31 MR, 3873(2), 32 N.LR, 785(a).

Fommer N.JAC 1:6A-14.2, Interpreters recodified to NJ A C 1:6A-
143,

Amended by R_Z()IO d275 eﬂ'ectwc Decemher 6, 2010.
See: 42 N, I R. 1'763(3) 42 NJIR. 2951(a).

In (8)1, deleted * dunng the pendency of due process proceedings” fol-
lowing “ptacement”; in. (a)2ii, substityted *300.536” for “300,519”; in
the introductory paragraph of (b), substituted “contact™ for * through
telephone conference call to” and “the Clerk 10 for “to the Clesk” i
(c), substituted "conducted within 20 scheol days” for “no later than 10
days from the data”, and deleted the 14st sentence; deleted former (d)1;
recodificd former (d)2 as (d)}; in (d)1, substituted “10 school days of the
completion of the hearing” for “43 days from the date of the hearing
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request” and deleted the [ast sentence, in the introductory paragraph of
(e), deleted “order placement of the pupi! in an appropriate interim alter-
native educational setting if the judge” following “May”, deleted former
@)1, ()2, (€)3, ()4 and the former infroductory paragraph of (f); recodi-
fied former ()1 and (D2 as (&)1 and (e)2; recodified former (g) as (f);
and in (f), inserted “colendar™, . .

Case Notes

Order by a city board of education removing a digabled sindent from
his high school and pIacmg him in as “aléernatlve interim placement™ for
having allegedly made * 'terroristic threats” was unlawful The “threats”
were contaived in a rap song that the student wrote in 4 journal and that
a teacher discovered when reviewing the journal in connection with a
1eview of the student’s work, There was no basis for the claim that the
lyrics were properly construcd as a threat to commit a crinte of violenee
as they were not directed toward auy individual or facility and the stu-
dent did not sharg them with anyone, Because the board did not prove
cither any special circumstance for the reinoval of the student inasmuch
as his conduct has not been deteniuined to be a result of his disability or
that maintaining the student's current placemest was subsfantially likely
to result in injury, the order of removal wes unlawful, CH. ex rel, MH,
v, Salem City Bd. of Educ., OAL DKT. NO. EDS 01159-16, 2015 N.J,
AGEN LEXIS 775, Initial Decision (March 1, 2015).

Board of education was 1ot ordered to grant a high school diploma o -

stmdent who guffered from initable bowel gyndrome where he had not
received the required 130 credit howrs for his sendor year, By denying
the request for a diplome prior to his completion of 130 credit hours,
ireparable harnt would not be crused fo the student since the diploma
would be granted o him npon the completion of four additional courses;
the case law was clear that, without meefing the minimum credit re-
quirgments set forth by the board of ednoation, the student had no right
foa dlploma, and the interest of the board in maintaining its minfmum
credit requirements was extremely significant for, without being able to
enforce ity minimumn regutations for academic achievemcn'f, the board
would be unable to effectively educate sindents, B.M, ex rel. A M, v,
Tackson Twp, Bd, of Bduo,, OAL Dkt No, EDS 4717-08, 2008 NI,
AQEN LEXIS 489, Emergent Relief Final Decision (June 18, 2008),

1:6A-14,3 Interpreters

Where necessary, the judge may require the Department of
Education to provide an interpreter at the heating or written
translation of the hearing, or both, at no cost to the parent(s)
or guardian,

Recodified from N.J.A.C. 1:6A~14.2 by R.2000 d.94, effective March €,
2000,
See: 31 NJLR. 3875(a), 32 N.JLR. 785(a).
Fonner NJ.A.C, 1:0A-14,3, Independent educatmnal evaluation, re-
codified toN.J.4,C, 1:6A:14.4,

1:6A-14,4 Independent educational evaluation

{a) For good cause and afler giving the parties an oppor-
tunity to be heard, the judge may order an independent educa-
tional evaluation of the pupil. The evaluation shall be con-
ducted in accordance with N.JLA.C. 6A:14 by an appropriste-
ly certified or licensed professional examiner(s) who is not
employed by the board of education or public agency respon-
sible for the education of the pupil to be evaluated. The inde-
pendent evaluator shall be chosen either by agreement of the
parties or, where such agreement cannot be reached, by the
judge after consultation with the parties, The judge shall order
the board of education or public agency to pay for the inde-
pendent educational evaluation at no cost to the parent(s) or
guardian, (34 CFR 300.502)
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(b) Where an independent educational evaluation is or-
dered, the judge upon the request of a party may adjourn the
hearing for a specified period of time and the deadline for
decision, as established in N.JA.C, 1:6A-18.1, will be ex-
tended by an amount of time equal to the adjournment.

Rccgg})ﬁcd from N.JA.C. 1:6A-14.3 by R.2000 d.94, effective March 6,
2000,
See: 31 N.JLR. 3875(a), 32 N.I.R. 785(a).
14F5c:omuar N.1AC, 1:6A-14 .4, Transeripts, recodified to N.JLA.C. 1:6A-
Amended by R.2003 d.261, effective August 15, 2005,
See: 37 N.LR. 55%a), 37 N.JR. 3033(a).

In (a), substituted “6A: 14" for “6:28-17,
Amended by R.2010 d.275, effective December 6, 2010,
See: 42 N.JR, 1763(a), 42NJR. 2951(a).

In (&), deleted “and does not routinely provide evaluations for” fol-
go(;gh;(gls:empioyed by", and substituted “CFR 300.502” for “C.FR.

1:6A-14.5 Transeripts

(2) In addition to any stenographic Lecordmg, ¢ach hearing
shall be sound recorded, A parent may receive a copy of the
sound recording at no cost by making a request to the Clerk.

{(b) A parent may obtain a transcript of any hearing pursu-
ant to 20 US.C. § 1415(h)(3) by contacting the Office of
Special Education Programs. A board of education may ar-
range to obtain a transcript by contacting the Clerk,

New Rule, R.1992 d,33 |, effective September 8, 1992,
See; 24 N.JR, 1936(a), 24 N.1.R, 3091(a).
Recodified from N.J.A.C, 1;:6A-144 and amended by R.2000 4,94, of-

fective March 6, 2000,

See; 31 NL.LR. 3875(a), 32 N.J.R. 785(a).

Rewrote (b),

Amended by R.2010 4.275, effective December 6, 2010,
See: 42N.IR. 1763(a), 42 N.L.R, 2951(a).

In {(g), deleted “by tape recording” following “recorded”, and substi-
tuted "sound” for “tape”; and in (b}, substituted “A parent may obtain 2
transeript” for “Transcripts”, deleted “may be obtained” following “hear-
ing”, and inserfed the second sentence,

SUBCHAPTERS 15 THROUGH 17. (RESERVED)

SUBCHAPTER 18 DECISION AND APPEAL

1:6A~18,1 Deadline for decision

Subject to any adjournments pursuant fo N.J.A.C. 1:6A-
9.2, a written decision shall be issued by the judge and mailed
by the Office of Administrative Law no later than 45 days
after the expiration of the 30-day petiod under 34 CFR
300.510(b), or the adjusted time periods described in 34 CFR
300.510(c),

Amended by R.1992 d.331, effective September 8, 1992,
See: 24 N.TR, 1636(a), 24 N.J.R, 3091(a).

Revised text,
Amended by R.2010 4.275, effective December 6, 2010,
See; 42 N.IR. 1763(a, 42 N JR. 2051(a).
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Substituted “after the expiration of the 30-day period under 34 CFR
300.510(b), or the adjusted time periods  described in: 34 CFR :
300.510(c)” for “from the date of the hearing request”,

1:6A-18,2 Confidentiality

(2) In a written decision, the judge shall use initials rather
than full names when referring to the child and the parent(s)
or guardian, and may fake other necessary ‘and appropriate
steps, in order to preserve their interest in privacy,

{b) Records of special education hearings shall be main-
tained in confidence pursuant to Federal regulations, 34 CFR
300.610, at the Office of Special Education Programs.

Amended by R.2000 d.94, effective March 6, 2000,
See: 31 N.LR. 3875(a), 32 N.LR. 785(a).

Rewroie (b),
Amended by R.2010 d.275, effective December 6, 2010,
See: 42N.JR. 1763(a), 42 N.LR. 2951(a).

In (b), substituted “300.610,” for “300,500 ef seq.”.
Petition for Rulemaking,
See; 47 N.LR, 1350(a), 2004(n), 2676(a).

1:6A-18.3 Appeal, use of hearing record, obtaining copy
of vecord, and contents of record

Any party may appeal the decision of the judge either to
the Superior Court of New Jersey, pursuant to the Rules Gov-
erning the Courts of the State of New Jersey, or to a district
court of the United States, pursuant to 20 U.5.C. § 1415(G)(2).

Adminlstrative correstion: 20 UB.CA, 1415(e)(3) changed to 20

US.LA, 1415(e)2),

See: 22°N.IR. 3478(a).
Amended by R, 1992 4,331, effeclive September 8, 1592,
See: 24 NLLR, 1936(a), 24 NLLR. 3091(a).
Revised (b),
Amended by R,2000 d.94, effective March 6, 2000,
See: 31 N.J,R. 3875(a), 32 N.J.R. 785(a).

In (b), substituted references to the Office of Special Education Pro-
prams for veferences to the Office of Adminisirative Law throuphout,
Administrative correction,

See; 33N IR, 1209¢a).
Amended by R 2010 4,275, effective December 6, 2010,
Seer 42 N.IR. 1763(a), 42 NJ.R, 2951(a).

Deleted designation {a); deleted “A.” following “U,8.C.”; and deleted

() and {g).

Case Notes

Parents of disabled student exhausied administrative remedies. Woods
on Behalf of T.W, v. New Jersey Dept. of Educ, DN.J1992, 796
F Supp, 767,

1:6A-18.4 Stay of implementation

Unless the parties otherwise agree or the judge orders pur-
guant to NJA.C. 1:6A-12.1 or 14.2, the educational place-
ment of the pupil shall not be changed prior to the issuance of
the decision in the case, pursuant to 34 CFR 300,514

Amended by R 2000 d.54, effective March 6, 2000,
Seer 31 N.ILR. 3875(a), 32 N.LR. 785(a).
In (a), inserted "or the udpe orders pursuant to N.JLAC, 1:6A-12.1 or
142" following “agree”,
Amended by R.2005 d.261, effective August 13, 2005,
Seer 3TN.LE 559(a), 37 N.LR, 3033(a).
In (a), substituted “300.514” for “300.513",
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1:6A-18.4

ADMINISTRATIVE LAW

Amended by R.2010 d,275; effective December 6, 2010,

See: 42 N.JIR, 1763(a), 4 NIR 2951(8), .
Deleted designation {a); swbstituted “CFR” for “CFR.”; and deleted
).

Case Notes

Swudent, olassified as perceptually impaired, who filed an application
for emergency relief return to s previously. established courss of study,
wag retumed to mainstream placement with resource room assistancs
pending outcome of the dlspnte aver lus proper clasmﬁcanon and place~

BT Lt
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ment, M.H v, Efst Windsor Regional School District, 9 NJ AR, 159
(1986),

1:6A-18.5 (Reserved)

Repealed by R, 1992 4,331, effective September 8, 1992,
See: 24 NJR, 1936(a), 24 N.JR. 3091(a),
Section was “Motion to reopen hearing”.
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